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FRANK G. CORREIA v. TAM CHONG, ALIAS TAM 
CHUNG AND TAM SING KONG. 


Error to Circuit Jupez, Srconp Crrcvir, 
SUBMITTED OcToser 1, 1906. Decipep Octoser 8, 1906.. 


Frear, C.J., HARTWELL anp WILDER, JJ. 


CONVEYANCE TO HINDER, DELAY AND DEFRAUD CREDIToRS—decree to set 
aside not authorized by all the findings. 

Although the decree to set aside the conveyance could be based: 
on certain findings, standing by themselves, it cannot stand on 
the finding made “that the conveyance was for the purpose of sat- 
isfying claims other than the judgment at law in favor of the- 
plaintiff.” The decree also improperly provided for the issue cf 
an execution as in an action at law and is accordingly set aside, 
the cause being remanded to the circuit judge with leave, on plain- 
tiff’s application, to reopen the case and receive further evidence. 


2 OCTOBER, 1906. 


OPINION OF THE COURT BY HARTWELL J. 


The plaintiff, a judgment creditor of the defendant Chong, 
brought a bill to set aside a conveyance of land from the defend- 
ant Chong to the defendant Kong on the ground that it was 
made in order to hinder, delay and defraud creditors. The 
deed, purporting to have been made March 16, 1905, for the 
consideration of $250, was acknowledged March 20 and 
recorded April 3. The plaintiff had obtained a judgment by 
default against the defendant Chong on March 15 for $532.97, 
the sheriff’s return, June 9, being that he had levied on Chong’s 
interest in the firm of See Wo Co, leaving a great portion of 
the judgment debt unsatisfied and that he found no other prop- 
erty to levy upon, The bill avers that the conveyance was 
without consideration and made “im contemplation of the 
judgment and execution” and that the defendants confederated 
and combined together for the purpose of preventing the plain- 
tiff from obtaining satisfaction of the judgment. 

The answer denies that the conveyance was without consid- 
eration, averring that the consideration was $250; or that it 
was made in contemplation of the judgment and execution or 
to hinder, delay or defraud the plaintiff and defeat his attempt 
to collect the judgment; or that the defendants confederated 
and combined together to prevent the plaintiff from obtaining 
satisfaction of the judgment. 

At the hearing the plaintiff’ testified that he knew the land 
claimed to have been sold and had seen no one on it since his 
return froin the old country in the previous September; that 
he had seen the defendant Chong there: “that before that” 
(whether before September or before his return is not appar- 
ent) he saw the defendant Chong there; that he had seen pigs 
on the land, whether belonging to Chong or his company he 
did not know; that the land was open except for fences for 
feeding pigs fed by a Chinaman working for the company. 
The plaintiff was not cross-examined. He then called the 
defendant Chong who testified that he and the defendant Kong 
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“lived in the same house and both worked in the same store at 
Makawao ;” that the other defendant “was the boss; he is the 
head of Tam Yau (o.;” that he had been in the employ of 
that company since last year; that he sold the land to Kong 
“because I was sued in court for some debts;” that in March, 
1905, “See Wo Co. consisted of Tam Sing (Kong), Tam Yau, 
Kahiamoa, myself and others;” that he “was sued by Paia 
Store, Haleakala Ranch Co. and others and sold the land to 
pay their claims, and divided the money between them.” The 
defendants offered no evidence. 

Upon the pleadings and evidence the judge declared the 
conveyance null and void and set it aside on the ground that it 
appeared that the defendants long prior to the judgment had 
lived together under the same roof, the defendant Chong in the 
employ of the defendant Kong and that the conveyance was 
executed only a few days after the entry of the judgment for 
the apparent consideration of $250; that by the testimony of 
the defendant Chong the conveyance was made “for the pur- 
pose of satisfying claims other than the judgment at law in 
favor of plaintiff, and that said Tam Sing Kong was not there- 
` fore an innocent purchaser without notice of fraud but that 
said conveyance, although for a consideration, was in contem- 
plation of said judgment at law and execution and that the 
same was made for the purpose of hindering, delaying, defraud- 
ing and defeating the plaintiff in his attempt to collect said 
judgment.” 

The substance of the errors assigned is that the judge’s find- 
ings were not borne out or justified by the evidence. The date 
of the deed was the day of the entry of the judgment and, as the 
grantor testified, it was made because he was sued in court for 
some debts, which may as well refer to the judgment debt as 
any other. Whether he divided the proceeds among his other 
creditors or not was for the judge who heard the case to find. 
It may properly be inferred that he did not believe this portion 
of the testimony or that $250 were paid for the land. The rela- 
tions existing between the two defendants would justify the 
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inference that the grantee knew that the grantor’s motive for 
making the conveyance was to avoid the judgment and that 
both defendants intended to prevent the judgment creditor 
from having recourse to the land in satisfaction of his judg- 
ment. 

If this case were before us on appeal we could hardiy sustain 
the decree, but coming up as it does on error, we do not think 
that we can say that there was no evidence tending to sustain 
the findings. But the deeree cannot stand with the finding 
made “that the conveyance was for the purpose of satisfying 
claims other than the judgment at law in favor of the plain- 
rift.” The decree also improperly provides “That an execu- 
tion may issue for the attachment of all the property described 
in said conveyance hereinabove described, and that upon levy 
and sale of the same, according to law, the proceeds thereof 
shall first be applied to defray the expenses of such levy and 
sale, and the balance, if anv, to be paid into this Court, tie 
same to be applied towards the discharge and payment of said 
judgment at law, after deducting therefrom sufficient to pay 
all -costs of these proceedings.” 

Accordingly, the decree is set aside and the cause is remand- 
ed to the circuit judge with leave, on application by the plain- 
tiff, to reopen the case and receive further evidence. 

A. Perry for plaintiff. 

E. M. Watson (J. L. Coke with him on the brief) for 
defendants. 
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Or 


FRANK G. CORREIA v. TAM CHONG, ALIAS TAM 
CHUNG AND TAM SING KONG. 


APPEAL From CIRCUIT JUDGE, Seconp Crgcurrt. 
SUBMITTED OCTOBER 1, 1906. Decrwep Ocroser 8, 1906. 


Frear, C.J., HARTWELL anp WiLper, JJ. 


PracricE—amendment to transcript of evidence. 

The plaintiff, having obtained a decree in his favor in equity 
case which the defendants had brought on error, applied to the 
trial judge to amend the transcript of evidence in accordance with 
an affidavit of one of the plaintiff’s attorneys and appealed from 
the denial of the motion. Held, on the showing made, the appeal 
must be dismissed. 


OPINION OF THE COURT BY HARTWELL, J. 


The plaintiff obtained a decree setting aside a certain deed 
of conveyance from one of the defendants to the other on the 
ground that it was made with intent to hinder and delay cred- 
itors. The defendants having brought the case here on error 
the plaintiff, claiming that the transcript omitted certain 
material evidence, moved the circuit judge that the transcript 
be amended accordingly and appealed from the judge’s denial 
of the motion, which motion was supported by affidavits of 
one Copp, and of J. M. Vivas who appeared for the plaintiff 
as one of his attorneys at the trial. The judge denied the 
motion, saying that no good reason was shown why it should 
be granted and that his practice, in the absence of an official 
stenographer, was to rely upon the evidence as taken down by 
` the clerk and he was of the opinion that it would be a dangerous 
and bad precedent to amend the transcript “unless it should be 
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clearly shown that such change, alteration or amendment should 
be made.” 

It does not appear whether the judge believed that the 
evidence had not been given as claimed by the plaintiff or that 
he thought that, if given, it was immaterial to the case. The 
affidavit of Copp, district magistrate of Makawao, is that no 
action was brought before him by the Paia Store, Haleakala 
Ranch Co. or anv others against the defendant Chong since 
the year 1900. The affidavit of Vivas is that the defendant 
Chong testified before the judge that Kong knew of the plain- 
tiff’s action at law at the March 1905 term of court and of the 
judgment for the plaintiff at the time that it was rendered as 
well as of the execution issued and that both of the defendants 
were interested in the butcher business at Kong’s premises ; 
also that Chong, when asked to produce receipts for the money 
claimed by him to have been paid to other creditors, answered 
that he could not and that no one was present who saw the 
money paid to him for the land; that his demeanor on the 
stand was noticed to be not only hostile, but apparently false, 
in the instances where his answers would implicate him. 

It is obvious that the circuit judge cannot be required by 
this court to exercise his discretion for he has exercised it by 
refusing to grant the motion to amend the transcript; nor has 
this court power to compel the judge to amend the transcript 
on this ex parte showing with no information before us of his 
own recollection or that of his clerk npon the subject. 

Upon the showing made the appeal must be dismissed. 

A. Perry for plaintiff. 

E. M. Watson (J. L. Coke with him on the brief) for 
defendants. 


SCOTT v. LINDER. 7 


M. F. SCOTT v. A. F. LINDER. 
Error to Crecurr Court, Tarp Circuir, 
SUBMITTED OCTOBER 1, 1906. Dromen Ocroser 8, 1906. 


Frear, C.J., HARTWELL anp Wiper, JJ. 


COMPUTATION OF TIME—E€Zcluding Sunday. 

Sunday is not included in the five days within which a notice 

of appeal may be filed but it may be filed upon the following day. 
FINDINGS SUSTAINED BY EVIDENCE AND THE PLEADING—as to time for 
filing motion for new trial. 

The findings of the court, jury being waived, being held to be 
sustained by the evidence and by the plaintiff's pleading, held: 
That even if the motion for new trial could properly be filed more 
than ten days after the filing of the decision but within ten days 
after the entry of the judgment the plaintiff was not prejudiced by 
the refusal of the court to consider the motion. 


OPINION OF THE COURT BY HARTWELL, J. 


The plaintiff brought an action before the district magistrate 
of North Kona in the county of Hawaii to recover of the 
defendant the sum of $100 for use and occupation of certain 
premises held by the plaintiff under a lease assigned to him 
March 26, 1904, averring in his complaint that the defendant 
who, prior to that date, had occupied a dwelling house on the 
premises but without any right to continue to use it, requested 
the plaintiff to be permitted to continue to live in the house and 
to have the same privileges and benefits which he had thereto- 
fore enjoyed, to which request the plaintiff acceded, but with- 
out naming the rental; that August 19, 1904, the plaintiff 
notified the defendant that the parole tenancy was terminated ; 
that reasonable value of the defendant’s use of the dwelling 
house with appurtenances together with stable and pasture for 
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one horse from March 26 to September 26 was $60 and $40 
for his use from June 12 until July 28 of laborers’ quarters on 
the premises for housing fifty laborers and of the stable for 
stabling forty horses together with pasture for the horses and 
water for men and animals. The magistrate having given 
judgment for the plaintiff for $100 on Tuesday, the defendant 
filed notice of appeal on the following Monday. 

The denial of the plaintiff's motion to dismiss the appeal 
because the notice was not filed within five days after judg- 
ment is assigned as error. The court held that the fifth day 
being Sunday was excluded by Sec. 1769, R. L.: 

“The time within which an act is to be done, as provided in 
any part of this chapter, shall be computed by excluding the 
first day and including the last. If the last day be Sunday, it 
shall be excluded.” 


Chap. 118, which includes this section, prescribes the time 
for filing certain pleadings, not including notice of appeal 
which See. 1858, R. L., requires to be filed within five days. 
We do not think that the notice is required to be filed on Sun- 
day for, with the exceptions made by statute concerning the 
issue of certain writs of necessity, Sunday is a dies non juri- 
dicus. Ter. v. Ah On, 17 Haw. 21. The general rule of law 
appears to exclude Sunday from the computation of time in a 
case like this. Barnes v. Eddy, 12 R. I. 25; Studley v. Sturt, 
2 Str. 782; Morris v. Barrett, 7 Com. Bench, N. S. 138; 
Hughes v. Griffiths, 13 Ib. 323. 

The court, jury being waived, heard the case and, November 
29, 1905, filed the following opinion dated November 25: 

“The testimony of the plaintiff is that the defendant ‘asked 
to be permitted to continue on? At that time the plaintiff 
‘hadn’t given the rent any consideration,’ as he puts it. 

“Tt is clear to me that the defendant had not been paying any 
rent for the premises in question previous to the change ir 
landlords, and wished to make sure that this privilege would 
‘continue on.’ The plaintiff acquiesced. 

“The defendant should have left after the ten days’ notice 
which was given him by plaintiff. It appears that the defend- 
ant did not then leave; but the only evidence as to the length 
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of time that the defendant overstayed is the plaintiff’s testi- 
mony that it was ‘some days.’ This is so indefinite that all I 
can say is that it must have been two days anyway. The 
plaintiff later leased the same premises to Dr. Goodhue for 
$3.00 a month, this being apparently a reasonable rate. Two 
days rent on that basis would be $.20. 

“Judgment, therefore, should be entered for the plaintiff to 
recover from the defendant $.20 damages.” 

December 19 the clerk, by direction of the court, entered 
judgment and the plaintiff filed a. motion for a new trial 
which motion the court ordered to be struck from the files 
because not made within ten days after the decision, which 
ruling the plaintiff assigns as error. As we find no error in 
the decision the motion, if heard, would properly have been 
denied and therefore, even if filed within the time required 
by the statute, the plaintiff was not prejudiced by the refusal 
of the court to consider it. 

The plaintiff assigns as error that there was no evidence to 
sustain the findings that there was a change in landlords; 
that the defendant wished that the privilege would continue 
or that the plaintiff acquiesced, and in the ruling “ ‘That a 
tenant holding over by consent of Landlord, does so on the 
same terms as prior tenancy, to an occupant, continuing on as 
tenant, by consent of new owner, where said occupant had 
previously occupied as an employee of former owner; that 
the Court failed to apply to defendant’s use of the stables and 
laborers’ quarters, the principle of law, ‘That an occupant 
is liable by implied contract for use of premises, occupied at 
request of occupant, and by consent of owner;’ and that the 
Court erred in refusing to make further findings of fact.” 

No request for further findings was made and therefore 
there was no refusal. The findings were justified by the evi- 
dence and the averments in the plaintifi’s complaint. The 
defendant’s request to be permitted “to continue to live in the 
house and to have the same privileges and benefits which he 
had theretofore enjoyed,” which the plaintiff granted, might 
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include the right to use the premises including the stables and 
laborers’ quarters, as he had formerly done, free of rent. 

We find no error in the record and affirm the judgment of 
the circuit court. 

J. W. Cathcart for plaintiff. 

C. F. Clemons (Thompson & Clemons on the brief) for 
defendant. 


ALBERT B. CARTER, AND THOMAS J. CARTER, 
HENRY ©. CARTER, WILLIAM L. CARTER, 
EUNICE K. CARTER, BEATRIX K. CARTER, 
ALBERT B. CARTER, HARRIET K. CARTER, 
RICHARD N. K. CARTER, BY EDWARD HEN- 
RIQUES, THEIR NEXT FRIEND, v. JOHN (C. 
LANE, JUNIUS KAAE AND JESSIE K. KAAE. 


Appear FROM Circtir JUDGE, First (IRC vir. 


SupmMitrep Ocroner 1, 1906. Dectpep Oc ToBER 9, 1906. 
Frear, C.J., HARTWELL anp WILDER, JJ. 


PLEADING—Dill an equity—mulitfariousness. 

A bill is multifarious which joins two defendants who are 
trustees under a will with another defendant who is trustee under 
the will but in respect of a distinct and separate trust for the 
performance of which the other defendants are not accountahle 


OPINION OF THE COURT BY HARTWELL, J. 


This is a bill for an accounting by trustees, the plaintiffs 
charging breaches of trust and praying for removal of the 
trustecs, appointment of new trustees, appointment of a receiv- 
er and for an injunction restraining the defendants from fur- 
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ther interference with the trust or collecting any of its income 
or expending any of the trust money until further order of 
court. 

The bill is brought by Albert B. Carter, the surviving hus- 
band and devisee under the will of Margaret V. Carter, 
deceased, and by the other plaintiffs, minor children of the 
testatrix and beneficiaries under her will, leave having been 
granted to their guardian to bring the suit in their behalf. 
The bill sets forth that the decedent died January 14, 1908, 
leaving real property on the Island of Oahu, being about 45 
acres of rice land under lease to Wing Chong Wai Co., 105 
acres of kula and mountain land mauka of the rice land and 
certain other lands known as the homestead at Makao con- 
taining about 26 acres; that the said testatrix devised to Jessie 
K. Kaae the house and lot at Makao in trust to be used as a 
homestead for the said Albert B. Carter and such of her chii- 
dren as should desire to reside there and devised the rest of 
her real property to the defendants John C. Lane and Junius 
Kaae in trust to collect and apply the rents, profits and income 
thereof, after deducting necessary expenses, to the use and 
benefit of her said husband and children; that the said John C. 
Lane and Junius Kaae have not complied with any of the 
provisions of said trust and have suffered and permitted the 
trust estate to become wasted and destroyed and large amounts 
of money derived from the rents, issues and income of the 
rice, kula and mountain lands, other than the homestead, to - 
be collected by said Jessie K. Kaae and by her converted to 
her own use knowing that she was insolvent, without means or 
eredit, and that they had not recovered or attempted to recover 
from her the money so collected by her and have not collected 
the rents, profits and income of any of the said trust estate or 
applied the same to said beneficiaries or to the expenses of 
said trust but have suffered the same to be wasted and squand- 
ered; that said Jessie K. Kaae has not kept the house and lot 
at Makao to be used as a homestead for the said Albert B. ` 
Carter and such of the children of the said deceased as desired 
to reside there but has suffered the same to become wasted 
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and destroyed and, after the death of the said decedent, took 
possession of and exercised full control over all of said trust 
estates and particularly of the rice, kula and mountain lands 
and continues so to do and has collected and appropriated to 
her own use the income thereof which is averred on informa- 
tion and belief to amount to at least $1500 a year since the 
decedent’s death. 

The defendants demur to the bill upon numerous grounds, 
upon two of which, namely, multifariousness and misjoinder 
of defendants, the demurrers were sustained, from which 
decision the plaintiffs appeal. 

The argument in support of these grounds in the demurrer 
is that the trusts are distinct from each other, relating to dif- 
ferent properties, and that the alleged breaches of trust by the 
defendants are disconnected from each other, each being the 
subject of a separate suit; that distinct grounds of relief are 
ineluded in the bill and that there is no connection in interest 
between the defendants as against the plaintiffs. A bill which 
seeks different kinds of relief is not therefore multifarious. 
“In suits between proper parties relating to the same subject 
matter several species of relief may be prayed for although each 
might be the subject of a separate suit.” Ohere v. Ackerman, 
9 Haw. 599. And “To lay down any rule applicable univer- 
sally, or to say what constitutes multifariousness, as an abstract 
proposition, is, upon the authorities, utterly impossible.” 
- Hawn. Govt. v. Tramways Co., 7 Haw. 683, citing Campbell v. 
Macleay, 1 Milne & Craig, 617. Moreover, the defendant 
Jessie K. Kaae may be required to account for the income 
which she collected from the trust estate devised to the other 
defendants and to that extent is properly a codefendant; but 
the other defendants are not accountable for her performance 
of her trust relating to the homestead and, therefore, in respect 
of that trust, are improperly joined as codefendants. To that 
extent the bill is multifarious, 

The case is remanded with leave to allow the plaintiffs to 
amend accordingly within ten days; if the bill shall not be so 
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amended the decree appealed from to be affirmed without 
prejudice to the plaintiffs’ right to bring separate bills. 
Kinney, McClanahan & Derby and W. 8. Edings for plain- 
tiffs. 
C. W. Ashford, A. G. M. Robertson and E. M. Watson for 
defendants. 


JAMES L. HOLT, TAX ASSESSOR AND COLLECTOR 
OF THE FIRST TAXATION DIVISION v. WONG 
KWAI. 


SAME v. JOHN L. COLBURN. 
Exceptions FROM Circuit Court, First Crecuir. 
SUBMITTED OcTOBER 10, 1906. Dercrpep Ocroner 15, 1906. 


Frear, C.J., HARTWELL anp Wiper, JJ. 


SPLITTING CAUSE OF ACTION—income and property taxes for same year. 
A single cause of action cannot be split for the purpose of 
bringing separate actions on the different parts, but income and 
property taxes, though for the same year, are distinct causes of 
action and judgment for one does not bar an action for the other. 


OPINION OF THE COURT BY FREAR, C.J. 


These cases involve the same question, namely, whether sep- 
arate actions may be brought for income and property taxes 
respectively for the same year. 

In the Wong Kwai case the collector brought an action in 
the district court of Honolulu for the income tax assessed 
against the defendant in the year 1901 and shortly afterwards 
an action for the property taxes assessed in 1901 and 1902. 
After judgment was rendered for the collector in the first 
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action, it was orally pleaded in bar of the second action on the 
theory that there was but one cause of action, which could not 
be split except with the result of waiving what was not included 
in the first action, and that after judgment rendered in that 
action the entire cause became res judicata. The plea was 
overruled and judgment was entered for the plaintiff. On 
appeal of both cases to the circuit court jury waived, a sim- 
ilar plea in writing was filed in the second action after judg- 
ment, which was for $568.45, including penalties, interest and 
costs, was rendered in the first action in that court, but the 
plea was overruled and judgment entered for the plaintiff, for 
$1990.50. In the Colburn case the facts are similar excepting 
that the first action was for the income taxes for 1901 and 1902 
and the judgments were for $140.18 and $992.21 respectively. 

There can be no doubt of the rule of law relied on in sup- 
port of the pleas in bar, to the effect that, in order to avoid 
vexatious and oppressive litigation, a single cause of action 
cannot be split for the purpose of bringing separate actions 
upon the different parts; and in Lewers & Cooke v. Redhouse, 
14 Haw. 290, and Phillips v. Lun Chong Co., Id. 295, this 
court went so far as to hold that a running book account though 
covering many different items incurred at different dates would 
ordinarily, but not always, be considered as constituting a 
single cause of action within the application of this rule. It js 
clear, however, that income taxes and property taxes, though 
for the same year, constitute distinct causes of action and may 
be sued for separately. There is no connection between them. 
They are distinct kinds of taxes assessed under different stat- 
utes at different times in the year and for different periods of 
time. It is not sufficient that the plaintiff and defendant hap- 
pen to be the same in both actions, or that both causes might 
have been joined in one action. The causes of action are dis- 
tinet and that is the crucial point. 

The exceptions are overruled in each case. 

M. F. Prosser, Deputy Attorney General, for plaintiff. 

C. W. Ashford for defendant. 
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IN RE ASSESSMENT OF INCOME TAXES, HONO- 
LULU RAPID TRANSIT AND LAND COMPANY. 


AppEaL FROM Tax APPEAL Court, OAHU. 


IN RE ASSESSMENT OF PROPERTY TAXES, HONO- 
LULU RAPID TRANSIT AND LAND COMPANY. 


Cross APPEALS FROM Tax APPEAL Court, Oauu. 


Areuep Oct. 12, 16, 17, 1906. DecipEp Oct. 17, 1906. 


Frear, C.J., HARTWELL anp WILDER, Jd. 


INCOME Taxes—depreciation of property not deductible. 

In estimating the amount of taxable net income depreciation of 
property due to climate and wear and tear is not deductible under 
the head of losses actually sustained or incurred, Expenses for 
repairs or replacements when aciually made may be deductible 
under the head of necessary expenses actually incurred. 

Ip.—sinking fund not deductible. 

In estimating the net income of the corporation in question for 
the purposes of taxation, there cannot be deducted the amount 
which the corporation is permitted by its franchise act to set aside 
as a sinking fund (besides operating expenses and an 8% dividend) 
before dividing equally with the Territory the balance of the 
income. 

PROPERTY TAXES—‘‘capital issues” do not include bonds. 

“Capital issues” do not include bonds, in a statutory provision 
that the combined property of every corporation holding a public 
utility franchise other than such es are required to pay the Terri- 
tory a percentage of its gross income shall be assessed at not less 
than the total amount of the “par value of the capital issues 
emitted” by it. 

Ip.—franchise taxable. 

The franchise of the corporation in question is not excluded or 
exempt from taxation by the Territory either under the provisions 
of the franchise act or as being a federal franchise. 

Tax APPEAL—powers of this court not restricted by action of tax court. 


16 OCTOBER, 1906. 


This court may assess the property of a corporation as combined 
property even if the tax appeal court assessed it as separate items. 
The appeal is general. 


ORAL OPINION. 


The first of these cases relates to the income taxes for the 
latter half of the year 1905 of the Honolulu Rapid Transit and 
Land Company, which conducts an electric street railway in 
Honolulu and whose franchise expires in 1928. The company 
returned its gross income for the half year at $169,296.82 and 
deductions at $180,822.67 leaving no net income for taxation. 
Among the deductions was an item of $40,925.48 under the 
head of “losses otherwise actually incurred” as having been 
written off at the end of the year for depreciation of property 
during the entire year due to climatic and other conditions of 
wear and tear and not included in “necessary expenses actually 
incurred” in carrying on the business or for repairs, etc. The 
assessor disallowed this item, thereby leaving a net income of 
$29,409.58 for taxation, and the company appealed. Since 
this item was for depreciation during the entire year and since 
half of it if allowed for the half year in question would still 
leave a net income, the company endeavored to show before the 
tax appeal court that the actual depreciation for the year 
amounted to $57,827, which was the aggregate of various per- 
centages estimated as depreciation on different portions of the 
property. It contended also that it was entitled to deduct 
$45,510.68 as “sinking fund,” although it had not actually set 
aside that as sinking fund or claimed any such deduction in 
its return. This contention was based on section 17 of its 
franchise act (Rev. Laws, Sec. 851), which provides that the 
company may charge upon its income (1) operating expenses, 
etc., (2) dividends not exceeding 8 per cent., (3) a sinking fund 
for the redemption of bonds or other record debt and the capital 
upon the expiration of the franchise, (4) the excess of income 
to be divided equally between the Territory and the stock- 
holders, (5) a quarterly account to be rendered by the corpora- 
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tion. The contention was that it would be a violation of the 
franchise not to allow a deduction for a sinking fund for the 
purposes of taxation. The tax appeal court sustained the 
assessor and the company appealed to this court. 

The second of these cases relates to the property taxes of the 
same company assessable as of January 1, 1906. The company 
returned its property as separate items aggregating in value 
$752,972.58, less an exemption amounting to $8,930.81, leaving 
a net valuation of $744,041.77 for taxation. Jt made no return 
of its property as a whole valued as property combined and 
made the basis of an enterprise for profit. The assessor added 
new items not returned and increased the values of certain items 
returned separately, the only change of much consequence being 
the addition of an item of $500,000 for the franchise of the 
corporation, and then assessed the entire property as a whole 
at $1,831,000, which was the amount of the company’s stock 
and bonds less $9,000 exemption. He contended that he was 
required to do this by section 1216 of the Revised Laws as 
amended by Act 88 of the Laws of 1905, which provides that 
the combined property of a corporation of this class shall be 
assessed at not less than the total amount of the “par value of 
the capital issues emitted” by it, the contention contra being ' 
that “capital issues” within the meaning of this statute does 
not include bonds and also that whether it includes bonds or 
not the statute is unconstitutional as placing an arbitrary valua- 
tion upon the property and making unreasonable discrimina- 
tions. The tax appeal court held that capital issues did not 
include bonds and reduced the valuation below the assessment 
and the assessor appealed to this court. The tax court did not 
pass on the validity of the act, in case capital issues should be 
held to include stock, because it placed the valuation of the 
property at an amount greater than the capital stock of the 
company. 

On the question of actual value, that is, aside from the pro- 
visions of the act just referred to, the assessor at the hearing 
before the tax court introduced evidence of new items and 
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inereased valuations of old items, the result of which showed a 
total valuation of $1,458,000, and showed further that practi- 
cally the same result would be reached by taking the aggregate 
of the stock and bonds less the exemption, namely, $350,000 of 
preferred stock at the market value of $101.50 per share, 
$800,000 of common stock at $66 less ten per cent., and the 
bonds, $690,000, at their par value, their market value being 
greater, and deducting the exemptions of about $9000, and 
referred to the decision of this court in 16 Haw. 802, rendered 
last year affirming an assessment of $1,351,015.95. The com- 
pany contended, among other things, that the franchise was not 
taxable under the provisions of the franchise act, particularly 
section 17 above referred to, and section 30 (Rev. Laws, Sec. 
865), which provides that the company’s property shall not be 
liable to internal taxation while the railway is under construc- 
tion provided that as fast as completed the completed portions 
shall become liable to such taxation; and also that the franchise 
was not taxable by the Territory for the reason that it was a 
federal franchise, inasmuch as the original franchise act, though 
enacted by the legislature of the Republic of Hawaii, was void 
because not approved by the president of Hawaii until the day, 
July 7, 1898, on which congress passed the joint resolution 
annexing these islands to the United States, and was validated 
only by the provision made bv congress in section 73 of the 
organic act of the Territory ratifying, subject to the approval 
of the president, all dispositions of the public domain and all 
franchises granted by the Hawaiian government in conformity 
with the laws of Ilawaii between July 7, 1898, and September 
28, 1899, and by the approval of the president in pursuance of 
that provision. The tax appeal court held that the franchise 
was taxable and fixed the several items of the company’s prop- 
erty at such values as to aggregate $1,360,473.77, and found 
also that the value of the property taken as a whole would be 
not far from that amount and accordingly fixed the valuation 
at $1,360,000. The company appealed to this court for a reduc- 
tion from this amount on the grounds urged by it before the 
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tax court, and contends further that the tax court, upon a 
proper construction of its decision, based its ultimate finding 
solely upon the valuations of the property regarded as separate 
items, and that this court cannot now base its decision upon 
the valuation of the property as a whole. 

The foregoing statement of the case was prepared by the 
chief justice, who, at the close of the argument, the court not 
calling upon the assessor on the company’s appeal in the second 
case, rendered the opinion of the court orally-as follows: 

Frear, C. J. There are two cases before the court, one 
involving the income tax and the other the property tax of the 
Honolulu Rapid Transit and Land Co., there being cross appeals 
in the latter case. 

In the first case two questions are raised. One is whether 
the company may write off a certain amcunt annually for 
depreciation in its property—in cases in which repairs cannot 
be made annually, as where certain portions of the property are 
used for a number of years before it completely wears out and 
requires replacing. In the opinion of this court this cannot be 
done. Such depreciation does not come, under “losses actually 
sustained or otherwise actually incurred during the year,” 
within the meaning of the statute on income taxes. If this 
loss may be deducted at all, it is when the repairs are made or 
the property replaced by substituting new property for it. It 
would then come within the provision of the statute allowing a 
deduction of “necessary expenses actually incurred,” ete. This 
ruling is required by implication at least from the reasoning 
of the court in the Hawatian Commercial case, 14 Haw. 601 
and, on rehearing, 687, and by the case there cited from the 
United States Supreme Court, Grant v. Hartford & N. H. Ry. 
Co., 93 U. S. 225. 

The court is clearly of the opinion that the other point also 
is not well taken—that an amount may be deducted for a sink- 
ing fund. That provision of the statute—relating to a sinking 
fund—was inserted merely with a view to ascertaining in what 
income the government should participate, not with a view to 
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making the sinking fund a deductible amount for purposes of 
taxation any more than would be the case with anv other com- 
pany or corporation which might set aside a sinking fund as a 
good business proposition. 

We now come to the second case, that involving the property 
tax, taking up first the appeal of the assessor. This, as we 
understand it, is based upon the statute enacted by the legisla- 
ture of 1905, act 88, which provides that “the combined prop- 
erty of every corporation holding a public utility franchise and 
occupying the public streets or highwavs of the Territory, other 
than any such corporation that by the terms of its franchise is 
required to pay a percentage of its gross income to the Territory, 
shall be valued and assessed at not less than the total amount 
of the par value of the capital issues emitted by such corpora- 
tion.” The court is of the opinion that the phrase “capital 
issues” is of such ambiguity and uncertainty that it ought not 
to be held to include bonds issned by a corporation or other 
evidences of indebtedness. There is no doubt that statutes of 
this nature should be construed strictly. That has often been 
held by this court—there are a great many cases in the Hawaiian 
reports as well as elsewhere—and it is particularly applicable 
in a ease like this in which there is at least very grave doubt as 
to the constitutionality of the statute. 

In view of this ruling and other rulings that we are about 
to make it will be unnecessary to go into the question of the 
constitutionality of the statute. 

Coming to the appeal of the taxpayer, the main question is 
whether the franchise is taxable. We see nothing in the act 
itself which would exclude the franchise from taxation. The 
imposition of a property tax upon the combined property of 
the company, including the franchise, would not be inconsistent 
with the franchise itself or the provisions of sections 17 and 30 
of the franchise act. The court is also of the opinion that this 
is not a federal franchise such as could not be taxed by the Ter- 
ritory. The franchise act was passed by the Republic of 
Hawaii, and congress, if its act (section 73 of the organic act) 
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touches this at all—we do not mean to question that—simply 
ratified what had already been done. Its ratification was noth- 
ing more in effect than a previous authorization would have 
been. There certainly could not have been an intention on the 
part of congress to grant a special franchise in the nature of 
other special franchises granted by it so as to take it out of the 
jurisdiction of the Territory of Hawaii for purposes of taxa- 
tion. 

So far as the actual value found by the tax appeal court is 
concerned, we see no reason to alter it. The amount is only 
slightly greater than was fixed by this court in a previous case, 
and the property, all things considered—the combined prop- 
erty—seems to be worth that amount from whatever standpoint 
we look at it. Certainly, considering the amount of the bonds 
and stock, the latter at a fair valuation, we would be justified 
in fixing that amount. 

Mr. Justice Hartwell suggests that I may have implied that 
the court meant to hold that in the act of 1905 the phrase 
“capital issues” includes stock although we do not hold that it 
includes bonds. We, at least speaking for myself and for Mr. 
Justice Wilder, express no opinion upon that question. 

HARTWELL, J. My own opinion is that the phrase appears 
absolutely insensible. It is the most elusive phraseology that 
I have ever tried to interpret. Some people seem to understand 
what it means, but I think that is because they know, but as I 
do not know what was intended by “capital issues emitted” 
there seems to me to be an absolute confusion of thought. 

Frear, C. J. There is a further point that I did not refer 
to. The case is before this court on general appeal and the 
court can make the assessment on the basis of an enterprise for 
profit. 

M. F. Prosser, Deputy Attorney General, (E. C. Peters, 
Attorney General, on the briefs) for the Tax Assessor. 

D. L. Withington (Castle & Withington on the briefs) for 
the taxpayer. 

S. M. Ballou (Ballou & Marz on the brief) also for the tax- 
payer in the second case. 
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DAVID K. BAKER, v. ARTHUR M. BROWN, LORRIN 
A. ANDREWS, ALATAU T. ATKINSON AND 
GEORGE P. KAMAUOHA. 


Exceptions rrom Circuit Court, Tumo Crrcurr. 
ARGUED Ocroser 15, 1906. Decwep Ocroser 22, 1906. 


Frear, C.J., HARTWELL AnD WILDER, JJ. 


JUDGMENT ON VERDICT IN AN ACTION OF TORT—awerding separate damages 
against the defendants. 

In an action of tort against four defendants, the verdict being 
that the jury found for the plaintiff and assessed his damages et 
the sum of $3002, namely, against A, T. A. $2500, A. B. $500, L, A. 
A. $1, K. $1, “and against all of the said defendants the sum of 
$63.15 the costs of court,” held: The judgment was unauthorized 
by the law which forbids apportionment of damages in such cases 
and holds the defendants to a joint liability. 

Ip—judgment not merely erroneous but void. 

The judgment was properly vacated at a subsequent term, 

being not merely erroneous but absolutely void. 
Ip.—practice—as to power to direct judgment. 

This court has no power, as in cases of error or exceptions or 
in exercise of its incidental power, to direct what, if any juc¢- 
ment could be entered on this verdict. 


OPINION OF THE COURT BY HARTWELL, J. 


This was an action on the case claiming $10,000 damages for 
causing the plaintifi’s arrest maliciously and without probable 
cause and for attempting to eject the plaintiff’s family from 
his dwelling house. The case was tried at the December 1904 
term of the circuit court, the jury, upon January 19, 1905, 
rendering the following verdict: ‘We the jury in the above 
entitled cause find for the plaintiff and assess his damages at 
the sum of $3002, viz.: against Alatau T. Atkinson $2500, 
Arthur M. Brown $500, Lorrin A. Andrews $1, George P. 


BAKER v. BROWN. 23 


Kamauoha $1. (Signed) Walter Muller, Foreman.” Two 
days after the rendition of the verdict defendants filed a motion 
to set it aside and award a new trial and also a motion in 
arrest of judgment, which motions were orally argued and 
submitted, the parties agreeing to and the court ordering 20 
days for filing brief, two weeks thereafter for plaintiff’s brief 
and one week after that for the defendants’ brief in reply. 

At the July 1905 term of the court, no briefs having been 
filed and no appearance at the term being made by the defend- 
ants, the court ordered judgment on the verdict to be entered 
as follows: “It is adjudged that the plaintiff recover from 
the said defendants as follows: against defendant Alatau T. 
Atkinson the sum of $2500, Arthur M. Brown $500, Lorrin A. 
Andrews $1, George P. Kamauoha $1 and against all of the 
said defendants jointly the sum cf $63.15, the costs of court.” 
Upon April 25, 1906, during the April 1906 term of the court 
the defendants filed a motion to vacate the judgment upon the 
ground that it was based upon an irregular and void verdict 
and was itself void and illegal and of no effect, which motion 
was granted and the judgment was set aside accordingly, to 
which ruling the plaintiff brings a bill of exceptions. 

The plaintiff’s contention in substance is that the judgment, 
if erroneous, was not absolutely void and, after the final ad- 
journment of the term, could be vacated only on error or excep- 
tions; that the portion of the verdict which assessed damages 
to the defendants separately was void and can be disregarded as 
surplusage as was done in such cases as Currier v. Swan, 63 
Me. 328; Halsey v. Woodruff, 9 Pick. 555 and other similar 
cases cited; that every reasonable intendment ought to be made 
to sustain the verdict and that this court can properly direct 
the judgment which ought now to be entered. 
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The defense is that the judgment was void and that the case 
does not present the question whether any other judgment 
could be made than that which was entered and vacated, relying 
particularly on Castle v. Kaptolani Estate, 16 Haw. 33 and 
Whittaker v. Tatem, 48 Conn. 520. 

A judgment awarding several damages against the defend- 
ants in an action of tort alleging a conspiracy to commit the 
wrongs charged, is unauthorized by the law which forbids an 
apportionment of damages in such cases and holds the defend- 
ants to a joint liability. The judgment which was entered 
was not merely erroneous, it was so radically wrong as to be 
absolutely void and therefore was properly vacated at a subse- 
quent term. It was, in effect, four judgments, allowing four 
separate executions against the defendants. “Where two de- 
fendants are sued jointly there should be but one judgment.” 
Castle v. Kapiolani Estate, 16 Haw. 36. Nor has this court 
power as in cases of error and in some cases of exceptions to 
direct such judgment “as to law and justice shall appertain” 
(Sec. 1867, R. L.) or as “the facts and law warrant” (Sec. 
1883, R. L.); neither can this be done in exercise of the inci- 
dental power of the court to make such judgments as may be 
necessary to carry into full effect the powers given to it by the 
laws for the promotion of justice in pending matters. Sec. 
1630, R. L. Such powers are not required to be exercised 
when the statute provides the procedure as it does in this case. 

If the plaintiff, following some one of the courses adopted in 
the cases he cites, were to apply to the trial court for leave to 
enter judgment either against all the defendants for $3002 or 
for $2500, the highest sum assessed against any one of them, or 
for any of the smaller sums assessed, remitting the damages 
against the others, the ruling upon such application could 
come before us for consideration on error or exceptions when 
we should have to decide whether the verdict could be taken 
to be a finding for the plaintiff generally as against all the 
defendants for $3002 with an unauthorized and void apportion- 
ment of the damages so that judgment could be entered for that 
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sum against all, or a finding for the plaintiff, not for $8002 
against all the defendants, but for the sums assessed against 
them severally as damages amounting to $3002, and whether 
in the latter case judgment could be entered against any one 
for the damages assessed against him discontinuing against 
the others, or whether judgment could be entered against all 
for the amount found against any one of the defendants. 

Exceptions overruled. 

D. L. Withington (Castle & Withington on the brief) and 
C. W. Ashford for plaintiff. 

M. F. Prosser, Deputy Attorney General, for defendants. 


E. N. HOLMES v. J. G. SERRAO. 
EXxcrertTions rrom Crircurr Court, Fourra Circu. 
SUBMITTED Ocroser 16, 1906. Dercrpep Ocrosrr 22, 1906. 


Frear, C.J., HARTWELL ann WILDER, JJ. 


UNRECORDED POWER OF ATTORNEY TO CONVEY REAL ESTATE—70t valid as to 
third parties. 
An unrecorded power of attorney for the transfer of real estate 
is not valid or binding to the detriment of third parties even 
though the latter have actual knowledge of it. 


OPINION OF THE COURT BY FREAR, C.J. 


The plaintiff attached the land in question in an action of 
assumpsit against one Jardine and after obtaining judgment 
purchased the land at a sale upon execution issued in that 
action. He then brought this action of ejectment for the land 
against the present defendant, who claimed under a deed 
executed prior to the attachment by one Margarefe acting 
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under an unrecorded power of attorney from Jardine. The 
only question raised on these exceptions, which are brought by 
the defendant, is whether the trial judge correctly instructed 
the jury to the effect that an unrecorded power of attorney for 
the transfer of real estate is invalid and not binding tu che detri- 
ment of third parties and that actual knowledge, if any, of the 
power of attorney on the part of the third party who is sought 
to be bound—in this case the plaintiff—is not the equivalent 
of recording. 

The statute (R. L., Sec. 2381) provides: 

“All mortgages of chattel property, indentures of appren- 
ticeship, articles of marriage settlement, powers of attorney 
for the transfer of real estate within this Territory, and agree- 
ments of adoption, shall, in order to their validity, be recorded 
in the oftice of the registrar of convevances, in default of which 
no such instrument shall be binding to the detriment of third 
parties, or conclusive upon their rights and interests.” 

The instructions complained of were in line with the decision 
in Lalakea v. Hilo Sugar Co., 15 Haw. 570, in which the court, 
speaking of a chattel mortgage, which was the instrument in- 
volved in that case and belonged to one of the classes of instru- 
ments covered by the statute, said: 

“Recording was essential to validity and in default of such 
registry, the mortgage was invalid and not binding to the detri- 
ment of third parties. The statute so declares, expressly. 
* * * Actual knowledge, if any, of this mortgage on the 
part of the subsequent mortgagee, the plaintiff, could not take 
the place of recording and did not give the first mortgage 
validity. It was, at best, notice of the existence of a void 
mortgage.” 

It is contended, however, that that decision should be re- 
versed, the argument being, in substance, that the court in that 
case was careless in the use of its language and regarded the 
instrument as absolutely void although the statute recognizes 
its validity for some purposes—for instance, as between the 
parties to it and as against mere trespassers or strangers, as held 
in Wright v. Brown, 11 Haw. 401;, and that the statute may 
well be construed as not invalidating the instrument as against 
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third parties who have knowledge of it, for the reasons that 
in such case it would not be to the “detriment” of such per- 
sons, and that to hold it valid in such case would not con- 
travene the main purpose of recording acts, which is to prevent 
fraud, and that the statute, by providing that the unrecorded 
instruments enumerated should not be “conclusive” upon the 
rights and interests of third parties, implies that under some 
circumstances the rights of third persons might be affected. 

There is nothing in the Lalakea case to show that the ques- 
tion was not carefully considered or that the court took the 
view that the statute made the instrument void for all purposes. 
The decision in that case moreover was based on earlier cases 
to the same effect relating to chattel mortgages. Ellis v. White, 
3 Haw. 205; Leneham v. Akana, 6 Haw. 538. The same view 
had been taken also in a case relating to articles of adoption, 
which also fall within this statute. Black v. Castle, 7 Haw. 
278. There was nothing in Wright v. Brown, supra, against 
that view; on the contrary the earlier cases were cited and the 
decision was made on the assumption that they were decided 
correctly. No sufficient reason appears for overruling this long 
line of decisions affecting important personal and property 
rights or even for questioning their correctness. 

The exceptions are overruled. 

Carl S. Smith for plaintiff. 

W. S. Wise and R. W. Breckons for defendant. 
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TERRITORY OF HAWAII v. MORITA KAIZO. 
Error ro Circtir Court, Focrtir Crecer. 
Susmirrep Ocroser 15, 1906. Decrpep Ocroser 23, 1906. 
Frear, C.J., HARTWELL anp WILDER, JJ. 


Homicipe—evidence. 

In a prosecution tor murder where the plea is self defense, the 
defendant testifying that the deceased had a bad feeling towards 
him, had abused him frequently, struck him with his fist, spit on 
him, chased him with a knife, and threatened to take his life, ani 
that he was afraid that he would take his life, and it also appear- 
ing in evidence that the reputation of deceased for being a violent, 
dangerous, vindictive, revengeful man was very bad, which repu- 
cation was known to defendani, ii was not erroneous to refuse to 
allow defendant to show that the rest of the Japanese community 
were in fear of the deceased, that the defendant knew of a certain 
assault made by the deceased on a third party, that the deceased 
stated to defendant acis of violence he had committed, that 
defendant knew of the violent character of deceased, and that 
defendant knew of acts of violence committed by deceased. 


OPINION OF THE COURT BY WILDER, J. 


The defendant was convicted of murder in the first degree 
in the circuit court of the fourth circuit and comes to this 
court on writ of error. Ile admitted the killing but claimed 
that he was acting in self defense. The only assignments of 
error relied on by him and argued in his brief relate to the 
admissibility of evidence tending to show the violent and dan- 
gerous character of Moriyama, the deceased, which he claims 
he was not allowed to show. The trial court on objection by 
the Territory refused to allow the following questions to be 
answered : 
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“In what regard was he (deceased) held, if you know, in 
what regard was he held by the rest of the Japanese community 
as to whether or not they were in fear of him? : 

“I will ask you whether or not you know or knew on the 
lst day of January, 1905, and some time previous to that of a 
eerta assault that Moriyama the deceased made on Koba- 
taki? 

“I will ask you whether or not in some of the conversations 
you have had with Moriyama he stated to you any particular 
acts of violence ? 

“I will ask you if you knew at the time of the death of 
Moriyama and previous to that of the violent character of the 
deceased ? 

“Will you—do you know personally of any definite act of 
violence committed by the deceased Moriyama which was known 
to the defendant Morita Kaizo prior to January 1, 1905?” 

The first four questions were put to the defendant and the 
fourth to a witness, Kobataki, called for the defendant. 

The trial court did not refuse to admit evidence tending to 
show the violent and dangerous character of the deceased. On 
the contrary a large amount of such evidence was allowed in 
and the jury was instructed in regard thereto. The transcript 
of evidence shows that the defendant testified without objection 
that the deceased had always had a bad feeling towards him 
during their six months’ acquaintance, that he had abused him 
frequently, that on different occasions he had struck him with 
his fist, spit on him, chased him with a big knife and threatened 
to take his life, that he was afraid the deceased would take his 
life, that he knew the reputation of the deceased in the com 
munity for being a violent and dangerous man and that it was 
bad; and that several witnesses, called on behalf of the defend- 
ant, testified that the reputation of deceased for being a violent, 
dangerous, vindictive and revengeful man was very bad. We 
fail to see that any harm resulted to defendant by reason of 
the refusal to allow the questions to be answered. Defendant 
was allowed to introduce evidence tending to show all material 
matters covered by the questions. The view taken by us ren- 
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ders it unnecessary to refer to any of the cases cited by defend- 
ant. 


The other assignments of error are not argued by defendant 
in his brief and are not apparently relied on. One of them 
has already been passed upon by this court in Territory v. 
Morita Kaizo, 17 Haw. 295. 

The judgment of the lower court is affirmed. 

F. W. Milverton, Deputy Attorney General, for plaintiff. 

Carl S. Smith for defendant. 


PALOLO LAND & IMPROVEMENT COMPANY, LTD., 
v. TERRITORY OF HAWAII AND KAANE KAU- 
MAKA. 


Cross APPEALS FROM COMMISSIONER Or Private Ways AND 
Water Rieuts, HONOLULU. 


ARGUED OCTOBER 16, 1906. Decrpep Octoser 25, 1906. 


Frear, C.J., HARTWELL anp WILDER, JJ. 


WATER COMMISSIONER—Cecision reversed for want of sufficient petition 
and notice. 

A decision of a water commissioner is reversed because based 
on a petition which merely alleged that the petitioner was the 
owner of certain land and entitled to the surplus water thereof 
and asked that the petitioner be allowed to use all the water as it 
saw fit, there being no allegations as to any controversy or other 
persons interested or disputing the claim or what use of the water 
was desired and no prayer for process, and the record not showing 
service of process on any one personally or by posting or news- 
paper publication. 
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OPINION OF THE COURT BY FREAR, C.J. 


This case relates to water rights of the land of Kaea, which 
is a lele of the ili of Kapahulu, L. C. A. 8559B, Ap. 32, and 
contains 1104 acres situated in Palolo valley, Honolulu. Kaea 
is 4 kula or dry land traversed by one of the small ravines or 
gorges in the upper part of the westerly branch of Palolo valley. 
A stream rises near the upper end of the land and after flowing 
down the ravine some distance disappears before reaching the 
lower end. At one or two points below the lower end water 
appears in the bed of the ravine and further down are the 
copious Mahoe or Pukele springs which form the ordinary 
_ source of the Pukele stream from which numerous lands in the 

valley obtain their water. The stream does not flow on the 
surface through the entire length of the Kaea land and down 
to the Mahoe springs except in times of freshet. 

The commissioner decided, after a hearing upon the evidence, 
that the water that sinks in the Kaea land does not flow in a 
known and defined channel underground to the Mahoe springs ; 
that lands entitled to water from the Pukele stream at and 
below the Mahoe springs are entitled only to the storm waters 
of Kaea, that is, the waters that flow down to the Mahoe springs 
on the surface in times of freshet; that one homestead lot 
known as the Jaukea land is entitled to water for domestic use 
and irrigation by buckets, that is, not through ditches, at one 
of the points at which in ordinary times water appears between 
the Kaea land and the Mahoe springs; and that the owners of 
Kaea are entitled to all the ordinary water except as aforesaid 
and may take and divert it to any other lands as they see fit. 
The point at which the diversion may be made is not specified. 

Unfortunately the record is not such as would justify us in 
deciding finally and definitely upon the matters which were 
the subject of dispute below and which the commissioner 
attempted to decide. The proceeding was instituted by the 
petitioner through its president without the aid of counsel by 
filing an informal unentitled petition directed to the commis- 


32 OCTOBER, 1906. 


sioner, alleging that it was the owner of the land of Kaea and 
“that the owners of Kaea are entitled to all the surplus water 
of said lands, and it now asks to be allowed to use all of the 
waters as they see fit.” There is no allegation that any con- 
troversy exists or that any other person or persons are inter- 
ested in the question or dispute the claims of the petitioner nor 
any allegation as to what use, if any, the petitioner is making 
or proposes to make of the water or any of it nor is there any 
prayer for process. Apparently the petitioner proposes to 
divert the water to other lands. There is nothing in the record 
to show that process or summons was served upon any one, 
either personally or by posting or by publication in the news- 
papers, as prescribed by the statute, although it is stated orally 
by counsel that there was a newspaper publication, but what 
the publication amounted to is not stated. The attorney general 
appeared on behalf of the Territory as the lessor of certain 
homestead lots in the valley and perhaps also for the owners of 
certain other lands, one of whom joins in one of these appeals. 
After the president of the corporation had introduced part of 
the evidence the case was proceeded with by counsel for the 
petitioner and a deputy attorney general contra. 

In the absence of record evidence of notice of the proceed- 
ings none of the numerous owners of lands entitled to water 
from the Pukele stream other than those who actually appeared 
would be bound, and consequently an attempted adjudication 
even if favorable to the petitioner would not serve its pur- 
poses, for its object evidently is to make sure of its right to 
the water before incurring the necessary expenses for its use 
elsewhere. But aside from this, what does the petitioner ask ? 
Merely “to be allowed to use all the waters as they see fit.” The 
waters are not the commissioner’s to dispose of. The most 
that the commissioner could do would be to say that the peti- 
tioner could use the waters as it saw fit provided it did so 
without injury to others, but that would be a mere statement 
of a proposition of law which would not benefit the petitioner. 
What the petitioner really desires in effect is a decision that 
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it is the owner of all the waters on the Kaea land, but it does 
not ask to have that adjudicated except inferentially and does 
not even allege that it is entitled to all the waters on that land ; 
on the contrary it alleges only that it is entitled to all the sur- 
plus water. But, assuming that it properly alleges that it is 
the owner of all the waters on that land and asks to be so 
declared, the suit could be sustained, if at all, only as analogous 
to a suit in equity to quiet title or remove a cloud or a statutory 
action to quiet title, but allegations necessary to sustain even 
such a suit or action are wanting; and we do not understand 
that the statute relating to water controversies before a com- 
missioner contemplates a proceeding in the nature of a pro- 
ceeding in rem by one claiming to be the owner of certain 
waters to have himself declared such as the ultimate object 
sought and not incidentally or intermediately for the purpose 
of obtaining some definite relief from the acts or omissions of 
others. No doubt water commissioners should not be held to 
undue strictness in their proceedings but there are limits beyond 
which they should not go, and in our opinion those limits have 
been passed in this case. 

Perhaps the same practical result, so far as the petitioner is 
concerned, would be reached if we should attempt to decide the 
case on its merits. It is not a case brought by others to restrain 
the petitioner from making some particular diversion of water, 
with the burden on them to show that the diversion is injurious 
to them or that the water that sinks on Kaea comes out in the 
Mahoe springs below and that its passage underground is in a 
known and defined channel. It is a case by one proposing to 
divert water from its own land and in unindicated quantities 
at unindicated points, with the burden on it of showing that 
any diversion would not be injurious to others or that the water 
that sinks in Kaea does not flow underground to the Mahoe 
springs in a channel that is defined and capable of reasonable 
ascertainment. It goes without saying that a diversion could 
be made if not injurious to others and therefore the decision in 
order to be of practical value would have to include a finding. 
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that no diversion whatever could be injurious to others—proof 
of which would be incumbent on the petitioner. We should at 
least hesitate a good deal before undertaking to say in advance 
that anv diversion would not be injurious to others and thus 
preclude others for all time from showing the contrary. That 
question might be more easily settled after a diversion than 
before. 

The decision of the commissioner is reversed and the petition 
dismissed, 

D. L. Withington (Castle & Withington on the brief) for 
petitioner. 

F. W. Milverton, Deputy Attorney General, (E, C. Peters, 
Attorney General, on the brief) for respondents. 
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WILLs—construction. 
A legacy to a widow of one-third of the personalty to be “paid 


in cash, and if the condition and interests of my estate shall not 
warrant the payment of the entire sum hereby contemplated at one 
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time, then my executrix and executors shall pay the same as rap- 
idly as the income and interests of my estate shall permit, without 
the sale of any real estate or the sacrifice of any personal property, 
as a means of raising such sum, but provided that the entire sum 
shall be paid within two years,” was properly paid from cash on 
hand and income from all sources. 

Expenses for maintaining and repairing residences under a direc 
tion in the will to “maintain said residences, buildings and grounds 
in suitable condition and repair at the charge of my estate,” were 
properly paid out of the general income of the estate. 

Under a direction in the will to “pay to my said wife for the use 
of herself and our children as a family allowance such sum 
monthly as may from time to time be approved and decreed by 
the court having jurisdiction of the probate of this will,” it was 
proper to charge such family allowance against the gross income 
of the estate. Under the will such allowance ceased upon the div 
charge of the executors, An extra sum expended by the widow for 
traveling expenses of two of her children, which was approved bv 
the circuit judge sitting in probate, is held in this case to constitute 
a proper charge against the estate. 

Sums expended by the executors in connection with the realty, 
such as commissions on income from realty, insurance, taxes, water 
rates, alterations to buildings other than homesteads, etc., were 
properly paid out of the gross income of the estate where the only 
direction in the will is that the executrix and executors are to 
take possession of and manage the estate and collect the income 
therefrom pending distribution. 

Under the provisions of the will the widow’s one-third of the 
net income from realty should be paid before family maintenance 
for minor unmarried children is deducted. 

A provision in the will that income be paid by the trustees to 
the widow and children does not entitle the widow and children 
to income beginning with the death of the testator but only from 
and after the discharge of the executors. 

Under a provision that net income be “divided into as many 
equal parts as there shall be then in esse any of my said children 
by my said wife and shall be by said trustees paid to my sdid 
children from and after their respective majority or marriage 
share and share alike,” a minor unmarried child takes a contingent 
interest. 
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This is a bill in equity brought by the trustees under the will! 
of James Campbell to construe certain portions of said will. 
From the decree of the circuit judge all of the defendants 
appealed. The will was admitted to probate on June 26, 1900, 
and on July 3, 1905, the plaintiffs, as executrix and executors, 
were discharged and ordered to distribute to themselves as 
trustees the balance of the property. Testator left a widow and 
four daughters surviving. At the time this suit was brought 
two of the daughters were of age and had married, one of them 
having three children. At the testator’s death there was over 
$200,000 cash on hand and an annual income froin all sources 
of over $100,000. 

The portions of the will material to be considered are as 
follows: 


“First: My executrix and executors, hereinafter named, are 
directed to reduce to possession all and singular my estate, reel, 
personal, and mixed, wheresoever situated; and to manage, con- 
trol, care for and collect the income and revenue thereof, pend- 
ing the distribution thereof as hereinafter provided; to cata- 
logue, inventory and appraise the same, and to secure an adjudi- 
cation, by the court of the Hawaiian Islands having jurisdiction 
of such matters, of the value thereof. As the interests of my 
wife, and of my children, concerning such valuation, may con- 
flict, it is my will that each of said interests be fully repre- 
sented in the proceedings for the determination of the value of 
my estate. 

“Second: I direct my said executrix and executors to pay 
and discharge all debts which shall be outstanding against me 
or my estate, including all expenses of my last illness and 
funeral. 

“Third: To my wife, Abbie Campbell, I give, devise and 
bequeath a sum of money equal and equivalent to a one-third 
(1-3) proportion of the sum which, in accordance with para- 
graph numbered first hereof, shall be finally decreed and deter- 
mined to be the value of the personal property only, belonging 
and pertaining to my estate, at the date of such decree and 
determination, and after the payment and discharge, or provi- 
sion for the payment and discharge of all obligations contem- 
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plated by paragraph numbered second hereof. Such sum shall 
be paid in cash, and if the condition and interests of my estate 
shall not warrant the payment of the entire sum hereby con- 
templated, at one time, then my executrix and executors shall 
pay the same as rapidly as the income and interests of my 
estate shall permit, without the sale of any real estate, or the 
sacrifice of any personal property, as a means of raising such 
sum, but provided that the entire sum shall be paid within two 
years from the date of my decease, and no deferred payments 
shall, within said period of two years draw any interest. The 
said sum to be and become the absolute separate property of 
my said wife, To have and to hold unto her, her executors, 
administrators and assigns forever. 

“Fourth: It is my will that my said wife, and our children, 
namely, Abbie, Alice, Muriel and Mary, together with any other 
child or children that shall be born to us, shall, during the life 
of my said wife, have and enjoy the free use and occupation of 
my residence-houses and grounds at Emma Street, and at 
Leahi, in said Honolulu; together with all and singular the 
furniture and fittings therein; the outhouses thereon; and the 
horses, carriages, harness, stock and utensils therewith used or 
thereto in any wise appertaining,—as and for a place and 
places of family residence. Each of my children shall continue 
to enjoy such right of residence, with the incidental rights above 
described, while he or she shall remain sole and unmarried, 
and no longer; and this irrespective of whether my said wife be 
then living or not. And my executrix and executors, or the 
trustees appointed hereunder, as the case may be, shall main- 
tain said residences, buildings and grounds in suitable condi- 
tion and repair, at the charge of my estate, during the life of 
my ‘said wife, and thereafter while all of my then living chil- 
dren shall be entitled to reside therein. But when any child, by 
contracting marriage, shall lose such right of residence, then 
and thereafter (my wife being dead,) the expense of such main- 
tenance and repairs shall be borne by those of my said children 
who shall be entitled to occupy said premises hereunder. 

“Fifth: I direct that my executrix and executors do pay 
to my said wife, for the use of herself and our children, as a 
family allowance, such sum, monthly, as may from time to 
time be approved and decreed by the court having jurisdiction 
of the probate of this will. And the trustees herein provided 
for, from and after their entry upon their functions of trust 
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hereunder, shall make such further provision for the mainte 
nance of said children as is hereinafter directed. 

“Sixth: At and upon the full payment and discharge of the 
obligations and bequests contemplated in paragraphs numbered 
respectively second and third hereof, I will and direct that my 
executrix and executors shall, as soon as may be, conclude the 
probate proceedings hereunder, and obtain a decree of distribu- 
tion of my estate. And I do give, devise and bequeath unto 
the trustees hereinafter named, and to those of them who shall 
be living and resident within the Hawaiian Islands at the date 
of such decree, all the rest, residue and remainder of my estate, 
not hereinbefore otherwise given, devised or bequeathed. TO 
HAVE AND TO HOLD unto said trustees, their respective 
heirs, executors, administrators, assigns and successors in trust 
hereunder, forever. BUT IN TRUST NEVERTHELESS, for 
the uses and purposes hereinafter expressed and set forth, that 
is to say :— 

“Seventh: With respect to my said residence-houses, and 
premises, and the personalty therein and thereon, as mentioned 
in paragraph numbered fourth, hereof, to permit and suffer the 
same to be used and occupied, and to maintain and keep the 
same in repair, as provided in said paragraph fourth, and, at 
the termination of the free use and occupancy thereof, as 
therein provided and limited, said property, both real and per- 
sonal, shall be by my said trustees, (for the time being) parti- 
tioned among my then surviving children and the lawful issue 
of any deceased child (taking by representation,) in such man- 
ner, and upon such terms and conditions as to payment of owelty 
and otherwise, as the parties entitled hereunder shall agree. 
And in case of their failure to agree, within a reasonable time, 
it shall be the duty of such trustees to procure a judicial decree 
to make such partition; and to carry into effect any partition 
which shall be agreed upon or decreed hereunder, by suitable 
deed or deeds of conveyance. 

“Eighth: With respect to all property which shall be so 
distributed to them, other than that mentioned in the last pre- 
ceding paragraph, I direct my trustees aforesaid, to reduce it 
to possession, and to hold, manage, control, preserve and direct 
it; and to pay all costs and charges thereof, including their own 
conunissions for such administration. And to collect all the 
rents, issues, profits, income and revenue thereof, and collect 
and realize upon all credits and securities, at such times, and 
in such manner, and upon such terms as to them shall seem best, 
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—and to invest and re-invest, and keep invested,—and at will 
to change the investments of any and all moneys that shall come 
to their hands by virtue hereof, and which are not otherwise 
herein specifically bequeathed, assigned or appropriated; and 
to segregate, and keep separate and apart (during the life of my 
wife,) the accounts of and pertaining to the realty of my estate 
from the accounts pertaining to any and all other thereof. 
“Ninth: And from and out of the net income, rents, issues 
and profits of and from the realty last aforesaid, said trustees 
shall pay the equal One Third part or portion thereof, in semi- 
annual or, (at the discretion of said trustees,) more frequent 
payments, to my said wife, for and during the remainder of her 
natural life. TO HAVE AND TO HOLD the amounts herein 
provided so to be paid, as and for her absolute and separate 
property,—unto my said wife, her executors, administrators 
and assigns forever. f 
“Tenth: And the remaining Two Thirds of the net income, 
rents, issues and profits of and from said realty, during the 
natural life of my said wife, and, after her death, the entire 
net sum thereof, shall be by my said trustees included in one 
fund with the net income and revenue of and from all my estate 
other than such realty, which shall be under their control by 
virtue of this will, and such fund shall be by them at stated 
intervals of not more than six months, divided into as many 
equal parts as there shall be then in esse any of my children by 
my said wife, and shall be by said trustees paid to my said 
children, from and after their respective majority or marriage, 
share and share alike; PROVIDED, that if any of my said 
children shall decease, leaving lawful issue, such issue shall 
stand in the place or places of his, her, or their parent or parents 
in all respects concerning the division, payment and receipt of 
the fund herein mentioned ; and FURTHER PROVIDED that 
during the minority of said children respectively, and while they 
shall respectively remain unmarried, within such minority, said 
trustees shall provide him her or them being so minor and 
unmarried, with suitable maintenance and education, and funds 
for foreign travel, in so far as the same shall be suitable and 
desirable to their means and condition; and all sums expended 
under this provision shall be charged to Family Maintenance, 
and none of it shall be charged to said children, or any of them, 
individually. And any surplus revenues arising or remaining 
under the provisions of this paragraph, shall become a part of 
the principal of my estate, and shall be invested and reinvested 
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as such. The sums expended for family maintenance hereunder 
shall not be reckoned as a part of such net income as herein 
provided. 

“Twelfth: It being my purpose herein to provide a safe 
and certain income and maintenance for my wife, our children 
and grandchildren, for and durimg the period of the trusts 
hereby established, I do will and direct that each female benc- 
ficiary hereunder shall receive and hold all moneys and other 
rights and privileges herein provided for, free from the debts 
and control of any husband she may have after the date of the 
execution of this will,—and that the trustees herein named, 
and their successors in trust hereunder shall keep intact my 
estate, and administer the same under the name of ‘The Estate 
of James Campbell,’—and that the realty thereof, (except as 
herein provided in the case of said residence premises) shall 
be particularly and especially preserved intact, and shall be 
aliened only in the event, and to the extent, that the obvious 
interests of my estate shall so demand. 

“Sixteenth: The provision herein made for my wife 1s 
intended, and shall be by her accepted, (if at all,) in lieu and 
full satisfaction of her dower interest in my estate. The word 
‘issue’ as used herein, is intended to mean, and signifies, all 
persons lawfully descended from any of my said children as 
a common ancestor.” 

In the main, the will as a whole is clear and free from any 
serious difficulty as to its meaning. There is a marked distinc- 
tion between the duties of the executors and of the trustees, 
which distinction is of importance in considering the matters 
involved. The desire to conserve the estate and provide at all 
times sufficient funds for the maintenance of the widow and 
children is clearly indicated all through the will. With these 
few observations we will now proceed to discuss the questions 
involved. 

1. Is the legacy to the widow payable (a) out of the cash 
on hand at the death of testator and proceeds of personalty 
subsequently converted by the executrix and executors, or (b) 
out of the cash on hand at the death of testator and proceeds of 
personalty subsequently converted as well as the net income 
from the realty and personalty of the estate or either of them ? 
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The legacy was paid from cash on hand and income from ali 
sources, which course was approved by the circuit judge. We 
have no doubt that the executrix and executors acted in accord- 
ance with the intention of the testator as expressed in the will. 
The will provided that the legacy should be paid in cash, and 
“if the condition and interests of my estate shall not warrant 
the payment of the entire sum hereby contemplated at one time 
then my executrix and executors shall pav the same as rapidly 
as the income and interests of my estate shall permit without 
the sale of any real estate or the sacrifice of any personal prop- 
erty as a means of raising such sum provided that the entire 
sum shall be paid within two years.” The fact that payment 
was to be made without the sale of any real estate or sacrifice 
of personal property and two years were allowed within which 
to make it as the income and interests of the estate (which 
means the estate as a whole) warranted, shows very clearly the 
intention of the testator. Before the distribution of the estate 
to the trustees no distinction whatever is made by the testator 
as to income whether from personalty, from realty or from 
anv other source. The testator evidently believed that with 
the cash that would be left at his death, together with the large 
income of the estate, this payment could be made in two years’ 
time without the disposal of any of the property. This belief 
was justified as shown by the facts after the testator’s death. 
The ruling of the circuit judge on this point should be affirmed. 

2. Should the sum of $46,000 paid by the executrix and 
executors for maintaining and repairing the Emma street and 
Waikiki residences be charged against the principal of the - 
personalty of the estate or the income thereof or against the 
realty or income thereof ¢ 

It was held by the circuit judge that this sum should be 
charged against the gross income from realty. The will pro- 
vides that the residences shall be maintained in suitable condi- 
tion and repair at the charge “of my estate” for the use of 
those entitled to occupy the same. During the administration 
period, as already pointed out, the will makes no distinction 
between income from realty and income from personalty, and 
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in the absence of any particular direction to the contrary it 
would seem that this expense should be paid out of the general 
income of the estate. Moreover, as the testator has directed 
that such expense should be at the charge of his whole estate, 
that settles the matter. The ruling of the circuit judge on this 
question should be reversed. 

3. Should the sum of $93,000 expended by the executrix 
and executors for family allowance and approved by the circuit 
judge sitting in probate be charged to principal or income of 
personalty or to income from realty or out of all three or any 
two of such funds, and did such family allowance cease upon 
the discharge of the executrix and executors ¢ 

The circuit judge held that this sum was chargeable against 
the income from all sources, that is from both personalty and 
realty, and that such allowance should cease wpon the discharge 
of the executrix and executors. The direction of the will is 
to pay to the widow for the use of herself and children as a 
family allowance such sum as may be approved by the probate 
court. This sum has been so approved, and it is only a ques- 
tion of whether it should be charged to any particular fund. 
As no specific fund was named it was properly paid out of 
the income from all sources. It is also clear that this family 
allowance, so far as the executrix and executors are concerned, 
ceased upon their discharge, as the will directs that the trustees 
shall make further provision for the maintenance of the chil- 
dren, and obviously the executrix and executors could not make 
payments under the will after they had been discharged as 
such. The ruling of the circuit judge on this point is affirmed. 

4, Should the sum of $85,000 expended by the executrix 
and executors for expenses in connection with the realty, such 
as executors’ commissions on income from realty, insurance, 
taxes, water rates, alterations to buildings other than home- 
steads, ete., be charged against princinal of personalty or 
against income thereof or against the income of the realty ? 

The holding of the circuit judge that this should be charged 
against the income from the realty was probably based on the 
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fact. that the trustees were directed to keep separate accounts 
of income from realty and income from personalty. But, as 
already pointed out, until the discharge of the executrix and 
executors no distinction is made in the income whether derived 
from realty or from personalty. The will provides that the 
executrix and executors are to take possession of and manage 
the estate and collect the income therefrom pending distribu- 
tion. Like any other expense of administration, in the absence - 
of direction in the will to the contrary, it should be paid out of 
the gross income from all sources. The decree on this point 
should be reversed. 

5. Should the sum of $3745.95 expended by the widow 
prior to the discharge of the executrix and executors (over and 
above the family allowance of $1500 monthly) for the traveling 
expenses of two of her children constitute a proper charge 
against the estate? 

This amount was allowed and approved on the final settle- 
ment of the accounts and constituted an allowance for the 
family in addition to the $1500 monthly. We see no reason in 
this suit for setting aside such allowance and approval. The 
decree on this point is affirmed. 

6. Are the sums directed by the will to be paid by the 
trustees for maintenance of the children chargeable against the . 
balanee of the income of the estate before or after deducting 
the widow’s one-third part of the net income of the realty ? 

Paragraph 8 of the will directs the accounts pertaining to 
the realty of the estate to be kept separate and apart from the 
accounts pertaining to the balance. Paragraph 9 directs pay- 
ment to the widow of one-third of the net income from the 
realty. Paragraph 10, after providing as to the balance of the 
income from realty together with the income from all other 
sources, directs the trustees in a proviso to provide the minor 
and unmarried children with suitable maintenance and then 
says, “and all sums expended under this provision shall be 
charged to family maintenance, and none of it shall be charged 
to said children, or any of them, individually. * * The sums 
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expended for family maintenance hereunder shall not be reck- 
oned as a part of such net income as hercin provided.” The 
question is whether or not this family maintenance is charged 
against any particular part of the income, that is, whether in 
the last sentence of paragraph 10 of the will the words “such 
net income as herein provided” mean the net income referred 
to in paragraph 10. In the first place there is an absolute 
direction to keep separate and apart the accounts pertaining 
to the realty. Then there is a provision with no limitation or 
qualification to pay one-third of the net income from realty to 
the widow for life. And then comes a provision relating to 
the disposition of the balance of the income from realty together 
with the income from all other sources, namely, that it shall be 
divided into as many equal parts as there shall then be children 
in esse and paid to said children from and after their respective 
majority or marriage. This last provision is qualified and 
limited by the direction to provide family maintenance for the 
minor unmarried children. The provision for family mainte- 
nance being a limitation on the general direction to divide a 
certain part of the income for the children cannot be held to 
qualify the previous absolute direction to pay the widow one- 
third of the net income from the realty, particularly in view 
of the further provision that the trustees shall keep separate 
the accounts as to realty and personalty, which separation of 
the accounts by the trustees begins on the discharge of the 
executors. Therefore, the widow is to be paid her share of the 
net income of the realty before any family maintenance is 
deducted. The decree should be reversed on this point. 

7. Are the widow and children entitled to any share of the 
net income provided for in the ninth and tenth clauses of the 
will pending the closing of administration ? 

We have no hesitation in answering this question in the nega- 
tive. It is only after the administration is closed and the 
estate is distributed to the trustees that either the widow or any 
of the children begin to share in the income and it is only from 
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that time that the accounts are to be kept separate and the 
. Income apportioned. 

8. Are the shares of the unmarried minor children vested 
or contingent ? 

The will in paragraph ten directs that two-thirds of the net 
income from the realty, together with all the net income from 
the personalty, shall be included in one fund, which fund shall 
at least once every six months be “divided into as many equal 
parts as there shall be then in esse any of my children by my 
said wife and shall be by said trustees paid to my said children 
from and after their respective majority or marriage share and 
share alike. * * And any surplus revenues arising or remain- 
ing under the provisions of this paragraph shall become a part 
of the principal of my estate, and shall be invested: and 
reinvested as such.” In our opinion these interests are contin- 
gent. The vesting is postponed until majority or marriage. 
This is consistent with a general view of the whole will. In 
case of the death of any minor unmarried child such portion of 
the accumulated income that would otherwise go to such child 
on majority or marriage then becomes surplus revenue referred 
to by the testator and is to be added to the principal of the 
estate. The sentence as to surplus revenues would be useless 
and unnecessary if the interests of the minor unmarried chil- 
dren were vested. 

The decree appealed from is affirmed except as to questions 
2, 4 and 6 and as to those questions it is reversed. 

Holmes & Stanley for plaintiffs. 

A. G. M. Robertson, J. J. Dunne, R. W. Breckons, E. C. 
Peters and E. M. Watson for defendants. 
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TERRITORY OF HAWAII v. OLIVER CHARMAN. 
Exceptions rrom Circuit Court, Friern Crrovrr. 
ARGUED Ocroser 11, 1906. Dercipsep Ocroser 30, 1906. 
Frear, C.J., HARTWELL Aanb WILDER, JJ. 


Jury Law—workable notwithstanding botchy amendments. 

The jury law is still workable although several of its provisions 
were not amended sufficiently to harmonize clearly with amend- 
ments made in other provisions by Act 74 of the Laws of 1905. 

LEADING QUESTION—what is and when harmless. 

The question “did you want him (the defendant) to do this or 
not,” put to the complaining witness in a case of rape after she 
had testified what the defendant had done to her, is not leading. 
and if it were its allowance would not be reversible error. 

CONFESSION, EVIDENCE—plea of guilty before committing magistrate, 
magistrate’s minutes. 

A plea of guilty by an accused before a committing magistrate 
is admissible as a confession, and may be proved by the magis- 
trate’s reading the charge as entered in his record book and testify- 
ing that he read the charge as so entered to the accused and that 
the latter pleaded guilty to it. If the record was not admissible as 
such, its admission was harmless error as it merely repeated what 
the magistrate had testified. 

Rape—utmost resistance excusable by fear of great bodily harm. 

In a case of rape it is not necessary to show that the complaining 
witness resisted to the utmost of her physical power if she was 
deterred from doing so by fear of great bodily harm from the 
threats and conduct of the accused. 


OPINION OF THE COURT BY FREAR, C.J. 


The defendant having been tried, convicted and sentenced 
on a charge of rape brings the case here on exceptions. 
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Exception 1, which arises from the overruling of a challenge 
to the array of trial jurors, presents the question whether the 
jury law, particularly sections 1777, 1779 and 1780 of the 
Revised Laws, was not rendered unworkable by the amendments 
made by act 74 of the Laws of 1905. It is contended that sec- 
tions 1779 and 1780 were left without sufficient amendment to 
be reconcilable with the amendments made in section 1777. The 
difficulty arises chiefly from the fact that two lists, one for trial 
and one for grand jurors, are provided for by section 1777 as 
amended, instead of one list as previously for all jurors, while 
the other two sections seem at first impression to contemplate 
in their amended form as well as previously only one jury box 
for the names of all jurors. It must be conceded that the 
amendatory act is somewhat of a botch and leaves the law in 
a very unsatisfactory state, but it seems to us that the act as a 
whole shows clearly what the intention of the legislature was, 
and that the different parts may be harmonized without undue 
violence to their wording. 

Section 1777 previously provided that jury commissioners 
should prepare a list of persons liable to serve during the year 
whether as trial or grand jurors, and section 1779 provided that 
the clerk of the court should deposit all the names on that list 
in a “jury box” and then select by lot two smaller lists of names 
and deposit them in a “grand jury box” and a “trial jury box” 
respectively, and then from these respective boxes select by 
lot still smaller lists of names of persons to serve as grand and 
trial jurors respectively for the particular term. Section 1777 
as amended provides that the jury commissioners shall prepare 
two lists of persons to serve as grand and trial jurors respect- 
ively instead of one list as previously and section 1779 as 
amended accordingly omits the provision for selection by the 
clerk of two lists, one to be put in a “grand jury box” and the 
other in a “trial jury box”’—that having already been practi- 
cally accomplished by the jury commissioners under section 
1777 as amended—and then provides merely for the selection 
by the clerk of the smaller lists of persons to serve as grand and 
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trial jurors respectively for the particular term. It is clear that 
the legislature intended that the names of persons selected by 
the jury commissioners and liable to serve as grand jurors and 
trial jurors respectively should be kept in separate boxes and 
this intention may be given effect by construing the word “jury 
box” when used in the sections following section 1777 to mean 
the appropriate jury box according as grand or trial jurors 
are referred to and not as meaning the same jury box irrespect- 
ive of whether grand or trial jurors are referred to and by 
construing similarly other words when used in the singular or 
without some such word as “appropriate” or “respective.” 

Exception 3 was taken to the allowance of the following 
question put to the complaining witness at the close of her direct 
examination after she had testified as to what the defendant 
had done to her: ‘This thing that this boy did to you that day 
at the reservoir, did you want him to do this or not?’ The 
objection to the question is based solely on the ground that it 
was leading. In our opinion it was not leading and even if ıt 
were its allowance would not be sufficient ground for reversing 
the verdict and granting a new trial. See 1 Wigmore, Ev., 
Secs. 770, 772. 

Exceptions 4 to 14 involve the question of the admissibility 
of evidence introduced to show a confession on the part of the 
defendant in stating, at his examination before a district mag- 
istrate sitting as a committing magistrate, that he was guilty. 
The magistrate testified that the defendant was brought before 
him by the deputy sheriff on a charge of rape, and that he 
entered the charge in his record book. He then produced the 
book and read the charge as entered by him and proceeded to 
testify as follows: “I read this charge to the defendant. I 
read it to him and to his attorney and I asked them if they 
understood the charge or not. The defendant answered that 
he understood. The court then questioned him, ‘Are you guilty 
as charged or not guilty? The court then asked him again 
‘Do you understand, do you fully understand this charge against 
you or not? The defendant said ‘Yes.’ I again asked him, 
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‘Are you guilty as charged or not? He again replied he was 
guilty as charged. I then entered in this book the plea of guilty 
as charged.” He further testified that he then said that the 
charge had to be taken to a higher court and that he had no 
right to impose punishment; that he then wrote in his book 
that it was a case of commitment and signed his name. He 
testified also that the defendant appeared to be in his right 
senses; that his attorney and several relatives and others were 
present and that neither he, the magistrate, nor any other 
person in authority used any threat, promise, inducement, 
coercion or deception of any nature in order to induce the plea 
of guilty. The page of the book containing the record of the 
proceedings as described by the magistrate was then offered and 
admitted in evidence. 

It is not disputed that proper evidence of the confession 
was admissible so far as the circumstances under which it was 
made were concerned, that is, that the circumstances were not 
such as would tend to produce an untrue confession. See 1 
Wigmore, Ev., Secs. 842, 848-852. The sole contention is that 
the evidence introduced was not the proper evidence of the fact 
sought to be proved and particularly that the record book was 
inadmissible and that the only use that could properly be made 
of it would be to refresh the memory of the witness after a 
proper foundation had been laid by showing that the witness 
could not testify to the facts without so refreshing his memory. 
It is unnecessary to say whether this was not the only use to 
which the book was put, that is, to refresh the witness’ present 
memory or to show his past recollection, up to the time when it, 
the record itself, was introduced in evidence after the witness 
had given his testimony, or whether the record itself was not 
admissible in evidence for the purpose of showing strictly 
official or judicial acts as distinguished from mere statements 
of the testimony of witnesses or other matters not strictly official 
or judicial acts. (See Rev. Laws, Secs. 1673, and cases cited 
in the note, 1873, 1934, 1940, 2806; 2 Wigmore, Ev., Sec. 
1349; 4 Id. Sec. 2450.) It is clear that the record was admis- 
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sible in part at least, if not as the magistrate’s report of the 
defendant’s statement, as the defendant’s statement itself in 
writing—his oral acknowledgment of its correctness being 
regarded as the equivalent of his signing it. See 2 Wigmore, 
Ev., Sec. 1328. It was entirely competent either for the mag- 
istrate to read the charge as entered by him or for the entry 
itself to be introduced and the magistrate to testify that he 
read it to the accused and that the accused admitted its correct- 
ness or stated that he was guilty as so charged. Even if the 
record were not admissible as such, its contents were already 
properly before the jury. The magistrate himself had testi- 
fied that he read the charge as so written to the accused and 
that the latter stated that he was guilty as so charged, and to 
that there could not possibly be any objection. It was clearly 
unnecessary to put the record itself in evidence but if inadmis- 
sible its admission was as harmless as it was unnecessary. 

Exception 19 was taken to the refusal to give the jury the 
following instruction : 

“Tf the jury believe, from the evidence, that at the time the 
rape is alleged to have been committed, the prosecuting witness 
had it in her power to resist the defendant and prevent the 
offense by kicking, striking and biting him, or by any other 
mode calculated to repel his attack and that she failed to make 
all the resistance then in her power to make, then this is a cir 
eumstance that the jury should take into consideration with all 
the other evidence in the ease and as tending to show that no 
rape was committed. 

“Tf the jury believe from the evidence, that the force and 
resistance used by the prosecutrix and relied on by the prosecu- 
tion for a conviction at the time of the commission of the 
alleged rape, were so feebly exerted by her as to have invited 
rather than discouraged the advances of the accused, they may 
well doubt whether the rape was committed, and, if they do so 
doubt, they should find the defendant not guilty.” 


This requested instruction was objectionable in some respects. 
For instance, the first paragraph was not broad enough to cover 
an excusable failure to resist in the manner specified by reason 
of fear due to threats with a drawn knife and other conduct by 
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the defendant, and the second paragraph was inappropriate in 
view of the evidence as to what resistance was actually made 
and what was actually done by the defendant to overcome such 
resistance. This subject was covered though perhaps not as 
fully as it might well have been in the instructions that were 
given, and the point just stated was set out in the following 
passage, the meaning of which is clear, though apparently the 
reporter did not take it down accurately : 

“As to the exertion of force to repel the commission of rape. 
If you find from the evidence of Angeline that she did resist 
‘as far as she was able, or through fear by reason of threats by 
defendant on the exhibition of a knife in a threatening manner, 
to compel her consent; then if you so find it is for you to con- 
sider whether her resistance was overcome by her fear of great 
bodily harm, and if you so find from the evidence beyond reas- 
onable doubt, then resistance to her utmost ability would not 
be required by her.” 

Exceptions 2, 15 and 17 are abandoned and exceptions 16, 
18 and 20 to 25 inclusive require no comment. 

The exceptions are overruled. 

M. F. Prosser, Deputy Attorney General, (John D. Willard, 
County Attorney of Kauat, on the brief) for the prosecution. 

W. T. Rawlins for the defendant. 
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HANNAH FITCHIE, BARRY FITCHIE, HANNAH 
FITCHIE AND BARRY FITCHIE, EXECUTORS 
UNDER THE WILL OF ELIZA FITCHIE, DE- 
CEASED, ELIZA FRENCH, JOHN GALBRAITH, 
WILLIAM GALBRAITH, SAMUEL GALBRAITH, 
MARTHA CULLY AND MARGARET JANE ROME, 
v. CECIL BROWN AND W. O. SMITH, EXECUTORS 
UNDER THE WILL OF GEORGE GALBRAITH, 
DECEASED, AND HAWAIIAN TRUST COMPANY, 
LIMITED. 


SUBMISSION on AGREED STATEMENT OF Facts. 
Arcurp Oct. 8, 9, 10, 1906. Decipep Nov. 1, 1906. 


Frear, C.J., HARTWELL anD WILDER, JJ. 


Wirr—construction—rule against perpetuities—trust for accumulation. 
The will, after providing for legacies, contained the following 
provision: “The balance, residue or remainder of my estate is to 
be placed in trust for as long a period as is legally possible, the 
termination or ending of said trust to take place when the luw 
requires it under the statute. I hereby nominate and appoint the 
Hawaiian Trust Company Limited, of Honolulu, Territory of Ha- 
waii, as trustee of the aforesaid balance, residue or remainder of 
my estate and they are to devote sufficient of the annual income 
derived from the same toward paying the following annuitles, 
which are to be free and clear of all taxes, unto the following per- 
sons mentioned, namely,” (here naming some 42 annuitants. in- 
cluding the testator’s heirs and next of kin, and fixing the amount 
of each annuity). “All of the foregoing for life, and then to 
their heirs, save and excepted the last three persons, namely, Josie 
Fink, Emma Douglass and Matilda Bailey, who are to receive 
only their life annuities and at their death all their interests to 
cease. On the final ending and distribution of the trust, the trust 
fund to be dividéd equally amongst those persons entitled at the 
time to the aforementioned annuities.” A codicil substituted an 
annuity to H. G. of “$300 yearly for life only” for the annuity of 
$360 given him in the will “to him and his heirs,” also substituting 
an annuity to his children and their heirs of $2100 in place of 
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$2520 in the will, and giving the Kona Orphanage “$100 yearly, 
under the same conditions as the other annuitants mentioned, 
save and excepted” the four persons to whom were given life 
annuities only. Held: The will established a valid trust for pay- 
ment from the income of the trust property of the annuities pay- 
able by the provisions of the will to the four persons therein named 
for their respective lives and for payment of the other annuities, 
payable by the will, to the other annuitants therein named, to 
themselves for and during their respective lives and thereafter 
to pay the same to their heirs respectively until the end of 21 
years after the death of the last survivor of all of said annuitants 
and during the same period of time to pay to the Kona Orphanaga 
the annuity directed in the will, and at the end of said 21 years 
to divide the trust fund and its accumulated and unapplied income 
as required by the will. The trust is implied for accumulation of 
the income not required for taxes and for costs and charges of 
administering the trust and for payment of the annuities. The 
testator’s intention, to be ascertained from the various provisions 
in the will, was that the division of the trust fund, including therein 
the accumulated income, should be made by the trustee and that 
such division should be “the final ending and distribution of the 
trust;” also that the trust, meaning to include therein the division 
of the fund, was to terminate by such division “when the law 
requires it,” being the period fixed by the rule against perpetuities 
at the end of the 21 years after the death of the last surviving 
annuitant. The will clearly intends the lives of the annuitants as 
“the lives of persons in being” under the rule against perpetuities 
which rule is law in Hawaii under Sec. 1, R. L. 
CorporaTIon—incorporated under articles of association as joint stock 
company—capacity to take as trustee. 

In conformity with the view of the court expressed in Hackfeld 
v. King, 11 Haw. 5, the Hawaiian Trust Company, Limited, is law- 
fully authorized to do a trust business as mentioned in its articles 
of association. 


STATEMENT OF THE CASE. 


This is a submission on a case agreed between the heirs of 
the late George Galbraith and the executors and trustee under 
his will asking adjudication of certain matters in controversy 
between them. The facts agreed upon are as follows: Gal- 
braith, a native of Ireland and for many years next preceding 
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and at the time of his death domiciled in Honolulu, died 
November 5, 1904, leaving a will executed together with a 
codicil in Honolulu January 21, 1904, and admitted to probate 
March 24, 1905, before a judge of the first circuit. The exec- 
utors, having paid the decedent’s debts and the legacies, desire 
to distribute the residue of the estate to such persons or corpor- 
ation as the court shall adjudge entitled thereto. The personal 
property in their hands consists of $57,424.54 cash, notes 
secured by mortgages of land and stocks in the Territory 
$17,500 and stocks and bonds of Hawaiian corporations 
appraised at $46,190, all aggregating $121,114.54, not includ- 
ing certain interest accrued. The decedent left real estate in 
this Territory, now in possession of the trustee, consisting ot 
land at Wahiawa under lease for 50 years from September 17, 
1900, at an annual rental of $10,000, appraised at $125,000 
and land in Honolulu appraised at $3500. Tle left in Ireland 
a farm, held under an agreement to purchase under the Irish 
land purchase acts, valued at $3525, licensed premises valued 
at $940 and a dwelling house valued at $450. There was at 
the time of his death certain personal property belonging to 
him in Ireland, namely, a mortgage for $3300 upon two farms 
and $2350 cash with solicitors in Belfast. He died unmarried 
without leaving legitimate children. His heirs by the laws of 
this Territory are, according to the information and belief of 
the parties, his sister Eliza Fitchie, who has deceased testate 
since his death, and six children of his deceased brother Samuel 
Galbraith who, with the executors of the will of the deceased 
sister who are also her heirs and next of kin and sole benefi- 
ciaries under her will, are parties to the submission. 

It is agreed that the rule in Shelley’s case is law in Ireland 
where, by the rules of descent of real property and distribution 
of personal property of intestate estates, the heirs may not be 
the distributees and that, under the Irish law of distribution of 
intestate estates, land purchased under the land purchase acts 
is distributable as personal estate; that the Hawaiian Trust 
Company, named as trustee, is a corporation organized and 
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existing under the laws of this Territory and claims to be 
empowered under its articles of association to act as a trust 
company under the laws of the Territory respecting corpora- 
tions and particularly under Acts 68 and 69 of the Laws of 
1905 by virtue of the certificate issued to it by the treasurer 
of the Territory purporting to be in accordance with Sec. 1 of 
Act 69, copies of the articles of association and amendments 
and of the certificate being attached to the agreement. 

The will provides for the payment of legacies of $500 to 
Anne Jane Galbraith and $250 to Minnie Galbraith, both 
second cousins; $500 to George Fitchie, a nephew’s son; $250 
to Polly Smith; $6,000 to be divided between the children of 
Samuel Galbraith, a deceased brother; $5,000 equally to the 
children of a sister, Eliza Fitchie; $2,000 to the children of a 
deceased sister, Sarah Patton; $2,000 to Susannah Galbraith, 
wife of a second cousin; $2,000 equally to the children of 
John Galbraith, a deceased first cousin; $1,000 each to two 
nieces, Martha Dickinson and Hannah Fitchie; $100 to Maude 
Fitchie, a nephew’s daughter ; $500 each to two nieces of Kittie 
Johnston ; $1,000 each to Josie Fink and Emma Douglass, each 
of Alameda, California, to the nephew, Hugh Galbraith, 
Mannia, of Kalaea, Oahu, John Kailuli alias Galbraith, of 
Honolulu, and to Cecil Brown and H. M. von Holt, each of 
Honolulu; $250 to Lui Warren, of Ewa, Oahu; $500 each to 
Cecil Brown’s sister, Mrs. Mackintosh and Helena Fonseca, 
each of Honolulu; $2,000 to Robert William Catheart, of 
Honolulu, “or to his heirs if deceased”; $500 each to the five 
children of H. M. von Holt and to the five children of Robert 
William Catheart, the legacies amounting to $36,850. Then 
come the portions of the will which give rise to the controversy, 
namely : 

“The balance, residue or remainder of my estate is to be 
placed in trust for as long a period as is legally possible, the 
termination or ending of said trust to take place when the law 
requires it under the statute. 

“T hereby nominate and appoint the Hawaiian Trust Com- 
pany, Limited, of Honolulu, Territory of Hawaii, as trustee of 
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the aforesaid balance, residue or remainder of my estate and 
they are to devote sufficient of the annual income derived from 
the same toward paying the following annuities, which are to 
be free and clear of all taxes, unto the following persons men- 
tioned, namely. 

Sam Galbrajth’s children, aforementioned, $1500. yearly 


Eliza Fitchie, 1500. 
Barry Fitchie’s children, of Ballydrain, 

County Down, Ireland, 300. “ 
Anne Jane Galbraith, aforementioned, 150. “ 
Minnie Galbraith, ee 150. “ 
Sarah Patton’s children, ‘£ 300. “ 
John Galbraith’s children, a 500. “ 
Kittie Johnston’s two nieces, “ (each) 100. “ 
Maude Fitchie, 7 150. “ 
Martha Dickinson, 100. “ 
Manuia, s 250. “ 
J. Kailuli, alias Galbraith, s 250. “ 
Robert William Catheart’s chil- 

dren, 250. “ 
Hugh Galbraith, 360. “ 
Hugh Galbraith’s seven chil- 

dren, s$ 2520. “ 
Josie Fink, D 150. “ 
Emma Douglass, g 150. “ 
Matilda Bailey, Ballydrain, Co. Down, Ire- 

land, 50. “ 


“All of the foregoing for life, and then to their heirs, save 
and excepted the last three persons, namely, Josie Fink, Emma 
Douglass and Matilda Bailey, who are to receive only their life 
annuities and at their death all their interests to cease. 

“On the final ending and distribution of the trust, the trust 
fund to be divided equally amongst those persons entitled at 
that time to the aforementioned annuities.” 

The codicil revokes Hugh Galbraith’s participation in any of 
the “bequests and benefits devised unto the children of the 
late Sam Galbraith” and substitutes for Hugh’s annuity in the 
will of $360 for him and his heirs “$300 yearly for life only” 
and gives his children, in place of the $2520 in the will, “$2100 
yearly for life” and then to their heirs; gives the Kona Orphan- 
age of Kona, Hawaii, $100 “under the same conditions as the 
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other annuitants mentioned save and excepted Hugh Galbraith, 
Josie Fink, Emma Douglass and Matilda Bailey.” The life 
annuities amount to $650, the other annuities to $7,700. 

Upon these facts the parties ask for instructions and a con- 
struction of the will and the trust therein set forth in accord- 
ance with the following questions: 

“1. Is the trust as to the residue of the estate wholly 
invalid ¢ 

“2. Is said trust wholly valid? 

“3. If said trust is wholly valid, when does it end ? 

“4. If said trust is wholly valid, to whom and in what pro- 
portions is the trust fund payable upon the final ending of said 
trust ? 

“5, If said trust is neither wholly invalid nor wholly valid, 
what part of it is valid? 

“6, Is there an intestacy as to any portion of the corpus of 
the residue of the testator’s estate ? 

(a) Who are the heirs and next of kin of the testator and 
by what law are they to be determined ? 

(b) How is the intestate portion of the residue of the 
corpus and the amount thereof to be ascertained, and when and 
by whom can payment of such intestate portion be demanded ? 

“7, Is there an intestacy as to the annual income remaining 
after payment of the annuities bequeathed by the will, and, if 
so, to whom and in what proportions is said surplus income 
payable ? 

“8. If there is not an intestacy as to the surplus income 
annually accruing, to whom and when does it become payable; 
and what are the duties of the trustee relative thereto ¢ 

“9, What estates or rights do the annuitants specifically 
named other than those ‘who are to receive only their life annui- 
ties,’ and their ‘heirs’ respectively take under the trust? 

“10. Who are the heirs of the annuitants and by what law 
are they to be determined ? 

“11. Are any or all of the annuitants under the trust 
entitled to claim appropriations from the corpus of the trust 
fund sufficient to produce their respective annuities, and the 
payment to them respectively of such appropriated portions ? 

(a) Upon what basis will the amount of the capital sum 
be calculated, and at what time or times can said annuitants so 
entitled, first demand such appropriations, and, second, call 
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upon the trustee to transfer to them respectively the shares of 
the corpus so appropriated ¢ 

“12. Can the Hawaiian Trust Company, Limited, act as 
trustee under the will ?” 


CONTENTION OF THE EXECUTORS. 


“The will directs that the residuary estate shall be placed in 
trust for as long a period as is legally possible, the termination 
of the trust to occur when the law requires it. It then defines 
the purpose of the trust, i. e., to secure the payment of annuities 
to named persons for life and then, with several exceptions, to 
their heirs. This is the entire purpose of the trust, for the will 
then directs that on the termination of this trust, the trust fund 
shall then go to the persons at that time enjoying the annuities 
in equal shares. 

“The indefinite duration of a trust is not in itself an objec- 
tion to its validity. Gray’s The Rule against Perpetuities, 
Sec. 235, et seq. 

“The duration of a trust is measured by its purposes. 

“We have found that the sole purpose of this trust is to 
secure the payment of the designated annuities. 

“The words of limitation of these annuities are as follows: 
‘All of the foregoing for life and then to their heirs.’ These 
are words of limitation of an estate in fee in real estate,—under 
the Rule in Shelley's Case, of an estate in fee in the named pet- 
sons; otherwise, of an estate for life in the named persons, with 
the remainder in fee to their heirs. 

“Words of limitation which, if applied to real estate, would 
describe an estate in fee, will, if applied to an annuity, deseribe 
a perpetual annuity. Smith v. Pybus, 9 Ves. Jr. 566. 

“Further, by express direction in the will, this trust is to 
continue as long as legallv possible. The longest possible period 
of duration of this trust, in fact, would be forever. The ouly 
kind of annuities, and the designated annuities form, we have 
found, the entire purpose of this trust and therefore measure 
its duration, that could continue forever, would be perpetual 
annuities. 

“Perpetual annuities may legally be created and a trust to 
secnre their payment, otherwise unobjectionable; is legally 
valid. Smith v. Pybus, 9 Ves. Jr. 566; Mansergh v. Campbell, 
3 De G. & J. 232, 60 Eng. Ch. 232; Hedges r. Harpur, 3 De G. 
& J. 129, 60 Eng. Ch. 129; Yates v. Maddon, 16 Sim. 613, 
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39 Eng. Ch. 613; Stokes v. Heron, 12 Cl. & F. 161; Hicks v. 
Ross, L. R. 14 Eq. 141; Ex parte Wynch, 5 De G., M. & G. 
188; Potter v. Baker, 15 Beav. 489. 

“Where the intention to create a perpetual annuity is found, 
a perpetual annuity will be held to have been created. Man- 
sergh v. Campbell, 3 De G. & J. 232, 60 Eng. Ch. 232; In re 
Morgan, 1893, 3 Ch. D. 222, 229, 60 Eng: Ch. 129; Stokes v. 
Heron, 12 Cl. GF. 161. 

“Tt follows, therefore, both from the words of limitation of 
the annuities and from the express direction of the testator, 
that the annuities bequeathed with the exception of several that 
are expressly limited for life, are perpetual annuities. 

“By the terms of the will, the trust fund upon the termina- 
tion of the trust, is to go to the annuitants entitled at the time 
of the termination in equal shares. 

“This gift, if valid, constitutes an 2xecutory limitation on the 
prior gifts of annuities. 

“Under the Rule against Perpetuities, a future interest, in 

‘order to be legally created, must be such that ‘it must vest, if 
at all, not later than twenty-one years after some life in being 
at the creation of the interest? ” Gray, 2d Ed. Secs. 201, 214 
et seq. 

“The Rule against Perpetuities must be taken to be in force 
in the Territory of Hawaii.” Gray, Preface, Secs. 98, 200. 
R. L., See. 1. 

“Here, then, to save the division clause from invalidity, it 
must appear that the trust to secure the payment of life and per- 
petual annuities, will necessarily terminate within the period 
of some life in being at the testator’s death and twenty-one years 
thereafter. 

“We have found that the trust in so far as the annuities are 
concerned, may continue forever. The only remaining bene- 
ficial interest under the trust is the surplus income. No express 
disposition being made of the surplus income, it, either, is 
undisposed of, or, follows the capital and must be accumulated. 
If the former, it is a vested interest belonging to the heirs of 
the testator, who may choose to permit the trust to continue as 
begun indefinitely or forever; if the latter, since the enjoyment 
thereof is conditional upon the termination of the trust, it is 
subject to the Rule against Perpetuities, and, to be valid, the 
termination of the trust must occur within the period defined by 
the Rule.” Gray, See. 671. 
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“But we have found that the sole actual purpose of the testa- 
tor in providing the trust was to secure the payment of annui- 
ties and this he directed should continue as long as legally pes- 
sible. 

“To hold an accumulation of surplus income directed, will 
necessitate one of two things: 

“First: Since a trust for the payment of perpetual annui- 
ties need never terminate and it is only upon the termination of 
this trust that the division is directed to occur, therefore, in 
order to attribute an intention to the testator consistent with his 
actual intention of continuing the payment of annuities under 
the trust as long as legally possible, the intention to subject the 
surplus income to a possibly endless accumulation must be 
attributed to him. Or, 

“Second: The entire trust must be limited, contrary to the 
testator’s actual purpose, to some life in being and twenty-one 
years thereafter, a period shorter than a trust for the payment of 
such annuities as are here created might continue. 

“The first would be to attribute an unreasonable intention 
to the testator and is unrequired by the authorities; the second, 
to defeat the testator’s actual intention that the annuities should 
continue as long as legally possible, which we have found may 
be forever. Neither should be done. 

“Tt follows that, the surplus income is intestate. 

“As the entire trust may then go on forever, its termination 
may occur beyond the limits fixed by the Rule against Perpetui- 
ties, The final division clause, depending for its consummation 
upon that event, therefore, violates the Rule against Perpetuities 
and accordingly is void. 

“This leaves the trust for the payment of life and perpetual 
annuities as the only valid disposition made of the residuary 
estate; this must be dealt with as though the division clause had 
been omitted from the will.” Gray, Sec. 247 et seq. 

“What then are the specific rights in the residuary estate ? 

“Life annuitants are at the most entitled to have such an 
amount of the property upon which their annuities are charged 
as will be sufficient to secure with practical certainty the pay- 
ment from its income of their annuities, set aside to secure the 
payment of their annuities. Harbin v. Masterman, 1896, 1 Ch. 
351; Healey v. Toppan, 45 N. H. 243. 

“A perpetual annuitant is entitled to the payment to him of 
an amount from the fund upon which his annuity is charged 
sufficient to produce the amount of his annuity in satisfaction 
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thereof. Potter v. Baker, 15 Beav. 489, 51 Eng. Rep. (Full. 
Repr.) 627; Bent v. Cullen, L. R. 6 Ch. App. 235; Hill v. 
Rattey, 2 J. & H. 634, 1 Mew’s Eng. Case Law Dig. 239; 
Hicks v. Ross, L. R. 14 Eq. 141; Huston v. Read, 32 N. J. E. 
591; Bradhurst v. Bradhurst, 1 Paige (N. Y.) 381. 

“The measure of sufficiency for the purposes of an appro- 
priation to secure the payment of life annuities should be first 
class trust investments ; the measure of sufficiency of the amount 
necessary to extinguish a perpetual annuity should be the legal 
rate of interest. Nash v. Cutler, 19 Pick. (Mass.) 167; 2 Cyc. 
467-468 note. 

“The uniform rule of descent of real and personal property 
in the Territory of Hawaii eliminates, except as to the small 
portion of real estate in Ireland, any question of marshalling. 
It follows, therefore, that with the noted exception, the trustee 
is only entitled to receive from the executors such an amount 
of the personal assets as may be required in addition to the 
real estate already held by the trustee to make up the amount 
required to secure the annuities and extinguish such of them 
as are perpetual.” 


CONTENTION OF THE HEIRS. 


“The rule against perpetuities, as part of the Common Law 
of England, is in force in this Territory.” R. L., p. 83. 

“The right to a part of the trust fund on the final ending of 
the trust, is a future interest subject to a condition. 

“The will directs that the residue is to be placed in trust for 
as long a period as is legally possible. 

“The question is: When will the trust end—the trust that 
is to end before the trust fund is to be divided ? 

“The law will allow the vesting of a future interest subject 
to a condition, to be postponed ‘as long as any person living at ' 
the moment of the Testator’s death was in existence and during 
twenty-one years after the longest liver of any person then in 
existence.’ Pownall v. Graham, 33 Beav. 242, and the persons 
whose lives are taken need have no interest in the estate. Lewis 
on Perpetuities Chap. XIII p. 167; Gray On Rule against 
Perpetuities (2nd Edn.) §216. But as it would be “imprac- 
ticable to ascertain’ when the life of the last survivor of all 
persons in existence at the time of Testator’s death would ter: 
minate (Thellusson v. Woodford, 11 Ves. Jr. 184 and 186); 
or, as such a number of lives are ‘more than will admit of 
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making out by reasonable evidence at what time the survivor 
ceases to exist’? (Thellusson v. Woodford, 4 Ves. Jr. 290); the 
direction or trust for division would ‘tend to a perpetuity’ and 
is therefore void. Thellusson v. Woodford, 11 Ves. 136. 

“The Testator has not mentioned or indicated in his will any 
lives during which, and twenty-one years after, the division of 
the trust fund is to be postponed. The lives of the -40 odd’ 
life annuitants named in the will cannot be taken, first, because 
Testator has not said they are to be taken and the Court cantot 
put words into the Will to give it such an effect, Scale v. Raw- 
ling (1892) App. Cases 342, at 343; and, second, because he 
has said the division of the trust fund is to be postponed for as 
long as is legally possible. If the lives of the ‘40 odd’ life 
annuitants and twenty-one vears after is not ‘as long a period 
as is legally possible,’ that period does not answer the words of 
the will. If the lives of the ‘40 odd’ life annuitants and twenty- 
one years after, is longer than is legally possible, it also does 
not answer the words of the will. As the will does not disclose 
what Testator meant by these words, the direction or trust for 
division is therefore void for uncertainty. In re Moore (1901) 
1 Ch. 936. 

“The case is distinguishable from Pownall v. Graham, supra, 
as there the gift over to one of the children explains what the 
words, to apply the income for the use of Testator’s brothers’ 
children ‘from year to year as the law in such cases admits’ 
(following a series of life estates) mean. 

“The Court there could not have adopted any other construc- 
tion without defeating the expressed intention of the Testator 
and destroving the meaning of the words of the will. 

“It is also distinguishable from the ‘heirloom’ cases cited by 
counsel for the trustee, as they are supported either as in 
Shelley v. Shelley, L. R., 6 Eq. Cases 540, on the ground that 
the trust was executory; or, as in Harrington v. Harrington, 
L. R., 5 H. L. (Eng. and Irish App. Cases) 67, on the ground 
that, as the heirlooms are held in trust for the person who, for 
the time being, shall be in actual possession of a settled estate, 
(i. e. an estate subject to the limitations creating an estate tail), 
the limitations are perfectly declared. 

“Tf the Court hold that the lives to be taken are pointed out 
by the will, that such lives are those of the 40 odd life annui- 
tants, it is open to the Court to say that ‘40 odd’ lives (including 
seven classes of lives) are more than it will allow to be taken. 
Gray on Perpetuities §218. 
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“The Common Law is not ‘and has never been a fixed or rigid 
system.’ The Rule against Perpetuities was laid down by the 
Courts. In laying down a rule that ‘40 odd’ lives cannot be 
taken, the Court would be merely taking the first steps to the 
development or establishment of a salutary new principle (in 
harmony with existing principles) to meet a new case. 

“If the trust to divide is void for uncertainty, the annuities 
to the heirs of the life annuitants named, which are to continue 
for as long a period as is legally possible, are also void for 
uncertainty. 

“The cases cited in support of the contention that the fact 
that one of a series of gifts is‘void does not invalidate the 
preceding gifts, are those where the preceding gifts are certain, 
where an estate would be cut down if the ultimate gift took 
effect. This ultimate gift failing, the preceding gifts take 
effect. But the exclusion of the ultimate gift here does not 
get rid of the direction that the trust for payment of legacies 
is only to continue ‘for as long a period as is legally possible.’ ” 


CONTENTION OF THE TRUSTEE. 


“The Hawaiian Trust Company, Limited, trustee under the 
will of George Galbraith, contends that the trust provided for 
in the said will is wholly valid and that it is competent to act 
as trustee thereof; that the trustee takes the legal fee of the 
entire residue of the estate and that the beneficiaries named take 
the entire equitable interest in the trust fund, there being no 
intestacy either legal or equitable as to either principal or 
income; that the forty odd annuitants specifically named take 
annuities for their lives; that on the death of each annuitant 
other than the four ‘who are to receive only their life annuities’ 
his heirs take his annuity until final distribution; that the time 
for the termination of the trust and the final distribution of the 
trust fund is the expiration of twenty-one years after the death 
of the last survivor of the forty odd annuitants specifically 
named; that the trustee must keep the entire trust fund intact 
until the termination of the trust and the final distribution, 
and must accumulate the surplus income until that time and 
must then distribute the entire fund including the accumulated 
income to the persons entitled at that time to the annuities in 
proportion to the amounts of the annuities. 

“The Trust Company believes that the foregoing construction 
of the will fully and accurately carries out the clear intention 
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of the testator and that it does not conflict with any rule of 
law and that therefore in accordance with the fundamental prin- 
ciples of the construction of wills it should be adopted. 

“The gift of the ‘trust fund’ at the termination of the trust 
is clearly a provision of the trust, that is a gift of an equitable 
rather than of a legal future interest. 

“The provision is not a direct gift to certain persons, but a 
direction to the trustee to divide the fund equally among a large 
number of persons. This ‘division’ is to be made on the ‘dis- 
tribution’ of the trust. Who is to perform this ‘division,’ this 
‘distribution,’ the trustee or the law? How could the law do it? 
All that the law could do would be to make the recipients ten- 
ants in common of the fund leaving them to divide it among 
themselves. Surely the testator could not have intended to 
make this large number of persons tenants in common of a 
great mass of mingled real and personal estate. He does not 
leave them undivided interests, but expressly orders diyision. 
He must have wished the trustee to make the division. There 
is then an active duty of division and distribution imposed upon 
the trustee. 

“The payment of the annuities was intended to continue ‘for 
as long a period as legally possible’ consistent with the validity 
of all the provisions of the trust and not merely as long as that 
first part of the trust by itself might last, leaving the secoud 
part illegal and void. 

“What did the testator mean by ‘said trust’? Did he not 
undoubtedly mean the entire trust including the gift of the 
corpus? The intention of the testator would be needlessly 
thwarted by adopting the artificial construction urged by our 
opponents. 

“The trust provides for the accumulation of the surplus 
income up to the time of the final distribution, the accumulated 
income being carried by the final gift of the ‘trust fund.’ Such 
an accumulation is valid only for the same period as that 
allowed bv the rule against perpetuities, to wit, lives in being 
and twenty-one vears thereafter. The trust as an entirety, even 
aside from the gift of the corpus at the final distribution, cannot 
continue beyond lives in being and twenty-one years thereafter. 
The testator cannot reasonably be held to have intended that 
the trust should be mangled and that the accumulation of 
income and the payment of the annuities should stop at differ- 
ent times. 
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“Unless the clauses of limitation are applied to the provision 
as a gift of the accumulated income the gift will be invalid as 
too remote, the testator’s plan for the accumulation will fail 
and there will be an intestacy as to the surplus income. The 
same clause covers the original capital fund as well as the 
accumulated surplus income and should be construed to have 
the same meaning and effect as to both.” 

As to the lives intended. “The lives of the forty odd annui- 
tants are expressly mentioned in the will and are also eligible, 
that is in being at the testator’s death. Indeed the testator 
expressly takes them as measuring the term, for his first gifts 
are life interests for those very lives. The annuities are to 
continue for those lives and as long as possible thereafter. The 
gifts of the annuities to the ‘heirs’ of the specifically named 
annuitants are clearly within the rule against perpetuities 
because they must take effect at the end of lives in being. 

“Pownall v. Graham, 33 Beav. 242; Shelley v. Shelley, L. 
R. 6 Eq. Cases, 540, 547-8,” followed “In re Johnston, L. R. 26 
Ch. Div. 538, 546-8. 


“The number of the annuitants is no objection to the selection 
of their lives. There is no limit to the number of lives which 
may be taken provided that it will be possible to find out by 
reasonable evidence when the last survivor dies. 

“Gray’s Rule Against Perpetuities, Sec. 217 to 218; 1 Tif- 
fany on ‘The Modern Law of Real Property,’ Sec. 154 page 
350; Thellusson v. Woodford, 11 Ves. Jr. 112, 134. 

“Tt is therefore a question of construction whether there is 
an intestacy as to surplus income and so a resulting trust to the 
heirs and next of kin of the testator or whether that income is. 
to be accumulated and is to pass under the final distribution. 
There is a strong presumption of law against partial intestacy. 
Revised Laws, Sec. 2531. 

“There is a strong presumption against intestacy as to a 
portion of the estate.’ Bertelman v. Kahilina, 14 Haw. 372. 

“<The law prefers a construction which will prevent a partial 
intestacy to one that will permit it, if such a construction may 
reasonably be given.’ Given v. Hilton, 95 U. S. 591, 594. See 
also 30 Ene. of Law 668. 

“The intention of the testator is clear. He gives all the 
residue of his estate to a trustee and directs the trustee to devote 
a part of the income to paying certain annuities and then on 
the termination of the trust to divide up the trust fund. It is 
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not as if there were no provision at all as to what should become 
of the surplus income. 

“There is a very strong prestumption that he intended to pro- 
vide in the will for the distribution of this income. The ques- 
tion is then whether we can find in the will a sutticiently clear 
expression of that intention. We maintain that we can, that 
the gift of the ‘trust fund’ at the termination of the trust carries 
the accumulated surplus income. The testator does not refer 
back as he did once before to the ‘aforesaid balance, residue or 
remainder of my estate,’ that is the original capital, but he says 
‘trust fund,’ that is the whole trust fund including whatever 
of capital or income it then contains, 

“The testator says ‘the balance, residue or remainder of my 
estate is to be placed in trust for as long a period as is legally 
possible.” Is not the natural meaning of that that the income is 
to go with the capital? That both capital and income, the 
entire residue, are to be held in trust as long as the law allows? 
Each item of income coming into the hands of the trustee comes 
in trust, by virtue of the trust in the will, and so necessarily 
becomes at once ipso facto part of the trust fund. 

“As matter of law a future gift of a mixed fund of personalty 
and realty carries the intermediate income of the whole fund 
where there is no express gift of the income, and that there is an 
implied direction to accumulate the surplus income. Where 
there is merely a future gift of the corpus with nothing to indi- 
cate the intention of the testator as to the disposition of the 
intermediate income, so that it is merely a question of legal 
unplication, of implied intent, a distinction has been drawn 
between realty and personalty. A future gift of personalty 
undoubtedly carries intermediate income, but the weight of 
authority holds that a future gift of realty does not carry the 
intermediate profits but that these go to the heir,” but “when 
the future gift is of a mixed fund of realty aud personalty it 
carries with it the intermediate income from the whole fund. 

“Whenever any question as to the disposition of this mixed 
fund of realty and personalty or any part thereof, or the income 
therefrom, can be held io be a question of intention expressed 
or implied, the question should be decided the same way as to 
both realty and the personalty. The testator must have intended 
that the realty and the personalty of his mixed fund should go 
together. If he did not consciously so intend the law will imply 
the intent for him. 
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“When personal estate is given to A at twenty-one, that 
will carry the intermediate interest. If a testator gives his 
estate Blackacre at a future period that will not carry the 
intermediate rents and profits. But when a testator mixes up 
real and personal estate in the same clauses the question must 
be whether he docs not show an intention that the same rule 
shall operate on both, ~ * * * * * JJe does not by his will 
create any trust but makes a legal devise and bequest of the 
whole together; then is not the weight of authority in favor 
of the proposition that when real and personal estate are given 
in this way the intermediate profits of both must go together ? 
(i. e. should both be accumulated) I think it is? Lord Eldon 
in Genery v. Fitzgerald, 1 Jac. 468. 

“A testator gave the residue of his real and personal prop- 
erty to trustees to pay annuities and on the death of S. to 
convey to grandchildren, the surplus income being left undis- 
posed of. The Court said: 

“ ‘By the rule of the common law where there is a specific 
devise of a future estate and no disposition of the intermediate 
receipts and profits they go to the heir unless there is a residuary 
devise not future or contingent in which case they go to the 
residuary legatee. But a residuary bequest of personalty 
whether future or contingent carries the prior income and 
where real and personal estate are blended in one residuary 
gift the rule as to personalty governs. The same rules are 
applicable to trusts.’ Cochrane r. Schell, 140 N. Y. 516, 537. 

“<Tf you find in one and the same clause in a will a gift of 
realty and personalty to go together to the same objects, then 
the rule is, that, if there are intermediate rents of the realty and 
intermediate income of the personalty which are not expressly 
disposed of, the rule with regard to personalty is followed, 
and the rents of the real estate must be accumulated in the 
same way as the income of the personal estate so as to go to 
ihe person who ultimately becomes entitled to the two funds.’ 
In re Dumble, L. R. 23 Ch. Div. 360, 368. 

“<There is no principle better settled than that a general 
residuary bequest of personal property, contingent in terms, 
carries the intermediate income or interest, and that such 
meome or interest will be required to accumulate and form part 
of the residue for the benefit of the party that may be ulti- 
mately entitled to such residue. This is the settled doctrine 
upon all the authorities. * * * * * * That being the rule in 
regard to executory bequests of residue of personal estate, the 
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rule is equally well settled that a blended gift or devise of a 
residuary rea] and personal estate, though contingent in terme, 
carries the intermediate rents and profits of the real estate, as 
well as the income of the personal estate. This has been 
regarded as the established rule ever since the leading case 
of Stephens vs Stephens and the subsequent case of Gibson vs 
Lord Montfort? Hurtford v. Haines, 9 Atl. Rep. 540 ( Md.) 

“A testator gave ‘all the residue of my real and personal 
property’ to a trustee to pay an annuity and at a certain time 
to convey ‘all my estate real and personal in the hands of my 
trustee aforesaid.’ The surplus income was undisposed of. 
The Court treated the trust as including an implied direction 
to accumulate all the surplus income.’ Hberly’s Appeal, 110 
Penn. St. 95; See also Wagstajfe v. Lowerre, 23 Barb. 202. 

“The Hawaiian Trust Company, Limited, can act as trustee 
under the Will. Modern common law is clear that corpora- 
tions can act as trustees if the purposes of the trust are ‘Ger- 
mane to the objects of the incorporation.’ 

“1 Clark & Marshall on Private Corporations, 150; Vidal v. 
Girard, 2 How. 127, 187. 

“One of the principal purposes of the incorporation of the 
Hawaiian Trust Company, Limited, was to act as trustee in 
such cases as that of the Galbraith will. The fourth paragraph 
of the Articles of Association reads in part as follows: 

“Third: That the purposes of the corporation are for doing 
such business and undertaking that it may in and by its cor- 
porate name take, receive and hold and repay, re-convey and 
dispose of any effects and property both real and personal, 
which may be granted, committed, transferred or conveyed to 
it, with its consent, upon any terms or upon any trust or trusts 
whatsoever at any time or times by any person or persons 
including married women or minors, body or bodies corporate 
or by any court; and to administer, fulfill and discharge tlic 
duties of such trust or trusts for such remuneration as may 
be agreed upon.’ 

“Any possible doubt there might have been on this question 
is removed by Act 69 of the Session Laws of 1905 which 
expressly gives the power in question. 

“Section 4. Every Trust Company shall have power, in 
addition to the general powers conferred by law upon corpora- 
tions and joint stock companies: (1) To take, receive and 
hold, and repay, reconvey and dispose of any effects and proj- 
erty, both real and personal, which may be granted, devised, 
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bequeathed, committed, transferred or conveyed to it, upon any 
trust or trusts whatsoever, at any time or times by any person 
or persons, including married women and minors, body or bodies 
corporate, or by any State, Territorial, Federal or Foreign 
Court or Judge, and to administer, fulfill and discharge the 
duties of such trust or trusts for such remuneration as may be 
agreed upon or provided by law, or that may be provided by 
law.’ Act 69, Session Laws 1905. 

“Moreover when property is devised to a corporation on a 
valid trust the state in its sovereign capacity alone has the right 
to inquire into the competency of the corporation to act as 
trustee. Vidal v. Girard, 2 How. 127, 191; See Girard v. Phil- 
adel phia, ï Wall. 1, 14.” 


OPINION OF THE COURT BY HARTWELL, J. 


The rule against perpetuities is law in Hawaii, being a rule 
of the English common law which is declared in the Judiciary 
Act of 1892 (R. L., Sec. 1) to be in force here. By that rule 
the direction in Galbraith’s will for a division of the trust fund 
is invalid unless by the provisions of the will the division must 
be made by the end of lives in being and 21 years thereafter. 
If the will, when construed with reference to all its provisions, 
requires perpetual annuities to be paid out of the income then 
the fund which is placed in trust for supplying the income 
eannot be divided and the direction is futile for dividing the 
fund at a time which might never arrive and, at all events, 
would be too remote under the rule. Unquestionably a trust 
can be created for payment from the income of a trust fund 
of annuities to certain persons for life and either to their heirs 
forever or for a term of 21 vears after the death of the last 
surviving annuitant and providing in the latter case for division 
of the trust fund and accumulated income among the heirs at 
the termination of the trust. Now if the testator had meant 
that a division be made at the time required by law, and placed 
the residue in trust for that purpose, as well as to provide for 
the annuities, but did not know how long the trust would con- 
tinue, meaning by “trust” not only the payment of the annui- 
ties but the division of the trust fund, might he not well have 
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said that the residue should “be placed in trust for as long a 
period as is legally possible,’ and that “the ending of said 
trust should take place when the law requires it,” meaning that 
the fund should be divided then, or, as the will reads, “on the 
final ending and distribution of the trust’ ¢ 

On the other hand, if he meant, as contended by the excentors, 
to make perpetual annuities and to provide for a division of 
the trust fund only if and when the Jaw should interfere and 
put an end to them, would he not naturally have made some 
direction for disposing of income which he must have foreseen 
might not be used for the annuities? If he meant that the 
annuities should continue to be paid as long as was legally 
possible what occasion was there to say that their payment 
should end when the law required? Does he not mean to 
include in the trust which is to be concluded then, something 
more than payinent of annuities, namely, distribution of the 
fund? There is no reason to infer from his language that he 
thought that the residue might legally remain forever undis- 
posed of or that he wished such result if it was legally possible. 

“Questions of this nature, like all other questions arising 
upon wills, depend upon the intention of the testator, to be 
collected from the words of the will, not, of course, as I under- 
stand the law, in the seuse that the Courts are to be governed by 
the strict literal interpretation of the words, but in the sense 
that they are to gather from the words the intention of the tes- 
tator, and to gather it uot by speculation or conjecture as to 
what the testator may have intended, but by a sound and reason- 
able construction of the words whieh he has used. In deter- 
mining the question before us we must therefore, in the first 
place, carefully examine the dispositions of this will.” /fedges 
v. Harpur, 3 De G. & Jones, 134. 

“The first thing to be looked for is the intention of the tcs- 
tator, and that is to be collected from the tenor of the instru- 
ment—the motive, if any, disclosed—the object sought to be 
attained—and all the ciremmstances that appear to have been 
in the knowledge and mind of the testator. Even the use of 
artistic words, if nsed inartistically, in an inartistic instrument, 
will not necessarily control the intention otherwise manifested.” 
Sackville West v. Holmesdale, + Eng. & Ir. Ap. Cas. 570. 
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“Moreover, it is against the settled rules of construction to 
strike out any words from a will because they offend against 
the perpetuity rule. For all purposes of construction, the will 
must be read as if no such rule existed. Any dispositions 
which, so reading and construing it, are found to be the testator’s 
wishes must be taken to be his wishes, and if those wishes 
offend against the rule, the gifts would fail, and must fail 
accordingly ; but they are not the less part of his will, and to 
be resorted to as part of the context for all purposes of con- 
struction, as if no such rule had been established.” Heasman 
v. Pearse, L. R. 7 Ch. Ap. Cas. 283. 


To these established rules it may be added that in arriving 
at the testator’s intention provisions are not to be disregarded 
merely becanse they lead to unforeseen results unless such 
results would be plainly subversive of the clearly expressed 
objects of the testator, in which case, if the words are fairly 
susceptible of a meaning which is consistent with those objects, 
that meaning ought to be preferred. 

The will clearly expresses the testator’s twofold purpose that 
the residue of his estate, after payment out of its income of 
certain annuities, should be distributed among those entitled to 
the annuities at the time of the distribution. There is nothing 
in the will to justify the inference that he meant that annuities 
should be payable to heirs indefinitely or forever or that “the 
said trust,” the end of which was to “take place when the law 
requires it,” included merely the payment of annuities. The 
trust was intended to accomplish the twofold purpose of pay- 
ment of annuities and distribution of the trust fund coincident 
with the end of the trust. 

The word “trust” is used in the will with different meanings, 
the direction that the residue is “to be placed in trust” meaning 
that the residue is given to the trustee afterwards appointed ; 
the words “to be placed in trust for as long a period as is legally 
possible” meaning that the residue is given to the trustee to 
hold in trust for that period; the direction “the termination or 
ending of said trust to take place when the law requires it 
under the statute” meaning that the trustee’s holding is then to 
terminate and the performance of its duties end. If the trust 
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fund is to be divided by the trustee when he ceases to pay 
annuities the law fixes the time when the division must be 
made by him. A trust to pay annuities as long as the law 
allows and then to divide the estate limits the time of the 
division if the words mean “as long as the law allows consist- 
ently with a division.” This meaning would effect the testa 
tor’s purpose that his property be divided while any other 
meaning which has been suggested would defeat that purpose 
and would either leave the estate to go to the heirs at once, 
or else subject to the annuities for life only if not also subject 
to perpetual annuities, the value of which could now be deter- 
mined and paid over. In order to attach to the testator’s lan- 
guage a meaning which would bring any of these unintended 
results it would be necessary to infer that he thought that there 
was some law which would terminate the annuity payments. 
While he had, as many persons have, a hazy notion about the 
duration of a trust, and may have thought it was to the trust 
instead of the gift over that a limit of time is made by the law, 
there is less reason for supposing that he was all wrong about 
this matter than for thinking that he meant to bring all his 
directions within the operation of the trust which he provided. 

We construe the will then to mean that the residue was to be 
placed and held in trust as long as should be legally possible 
prior to its distribution and that the annuities should cease 
and the distribution be made ending the trust at the time 
required by law. There are many reasons for this construction 
in addition to those above mentioned. ‘The expression “trust 
fund” implies that not merely the residue is intended to be 
divided but also the unapplied income accumulated at the time 
of the division. In Draper v. Palmer, 1 N. Y. Supp. 120, the 
same words, when used in a trust deed, were held to be “intended 
to embrace, not only the original property included in the trust, 
but any subsequent property that might have been added 
thereto, including also the accumulations.” In Olivat v. 
Wright, L. R. 1 Ch. Div. 346 (1875), a devise was made to 
a husband for life “and after hi» decease to be divided amongst 
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my five children ;” upon any of the children dying without 


issue the share of such deceased child was to be divided equally 
among the surviving children. Per James, L. J., “Can there 
be any doubt that ‘after his decease? means the time when the 
estate for life comes to an end and when the property is to be 
divided? * * * According to the plain and natural meaning 
of the words this can only mean that immediately after his 
decease the executors and trustees are to see that her property 
is actually divided among her five children. * * * Any other 
construction would lead to so many absurdities and contradic- 
tions that I cannot bring myself to entertain any doubt what- 
ever as to what the intention of the testatrix was.” 

As a matter, not of law only, but of presumed intention, 
undoubtedly the income of a gift of mixed real and personal 
property would go to the donee. It is urged that, since by 
Hawaiian statute the heirs of the realty who at common law 
would receive the income in such cases, if not otherwise dis- 
posed of, are the same as the distributees of the personal prop- 
erty of intestate estates, this court is at liberty to say that the 
income of the trust fund in this case, so far as not required 
for the annuities, would go to the heirs. This view would 
require the unused income of each year, varying, of course, as it 
might do from year to vear, to be paid to the heirs. And we 
are asked to order that a sufficient sum be set aside to produce, 
on reasonable estimate, the income required for payment of 
the annuities and to direct that the residue of the trust fund 
be taken by the heirs as intestate property. The objections to 
this course appear to us to be insuperable. The entire residue 
is placed in trust for the purposes named by the testator and 
for an ultimate division, not merely of the residue, but of the 
trust fund, among the heirs of certain of the annuitants. The 
fact that at present so large a part of the income is not required 
for the annuities would naturally have led the testator, if he 
had wanted the surplus to be taken out of the trust fund and 
used for any other purpose, to have made his directions accord- 
ingly. There appears to us to be a clearly implied trust then 
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to allow the income to accumulate, but the accumulation of the 
income can continue no longer than the rule against perpetuities 
allows the postponement of the vesting of a gift of any other 
property. 

We do not sustain the contention, which is strongly urged on 
behalf of the heirs, that there is uncertainty as to the lives in 
esse during which the final distribution of the trust property 
is to be held in abeyance. The courts having once held that a 
fee could be made to take effect upon the death of the life tenant 
and then when a child of the life tenant should become of the 
age of legal majority so as to be able to dispose of the fee, went 
on to hold, as is shown by the history of the development of 
the rule against perpetuities, that the fee conld remain in 
abeyance during any number of lives in esse and that they 
might as well be lives of persons having no interest, in the prop- 
erty, and, finally, that the vesting of the property might be 
postponed for a term of 21 years afterwards. In this case the 
lives clearly intended are those of the annuitants mentioned. 

Concerning the right of the Hawaiian Trust Company to 
take as trustee, as held in the matter of the will of Stephen 
Girard, Vidal et al. v. Gtrard’s Executors, 2 How. 126, 
“Neither the heirs nor any other private person could have any 
right to inquire into or contest the right of the corporation to 
take the property or to execute the trust.” The statute, R. L., 
Sec. 2535, authorizes the incorporation of joint stock companics 
“for the purpose of carrying on any business or undertaking, 
either mercantile, agricultural or manufacturing,” or a real 
estate business, “or otherwise, for which individuals may law- 
fully associate themselves (excepting banking and professional 
business).” This court held in Mackfeld v. King, 11 Haw. 5, 
that articles of association could properly include not only 
agricultural, manufacturing and mercantile pursuits but “the 
doing of all things and the transaction of all business that may 
be lawfully done in connection with the purposes aforesaid or 
any one of them,” and said, “The businesses or undertakings 
which are forbidden by this statute and which the minister may 
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reject are those for which it would be unlawful for individuals 
to associate themselves, and banking and professional business.” 
This would certainly authorize the incorporation of the 
Hawaiian Trust Company for the purpose of doing a trust 
business mentioned in its articles of association, We do not 
think that it would be proper now to adopt a different view of 
the statute. 

We have thus answered in substance all the questions sub- 
mitted which can now be settled. Whether the trust fund is to 
go to the heirs of the annuitants proportionately, meaning that 
the representatives of each annuity take the share of the fund 
determined by the ratio between the annuity and the aggregate 
sum of the annuities, or equally without regard to such ratio, 
are questions which cannot be adjudicated now. 

There is and can be no controversy suggested between the 
heirs and next of kin of the sister Eliza, recently deceased, as 
they are the same persons. Under the decision in Thurston 
v. Allen, 8 Haw. 392, we have no occasion to consider the 
effect of the rule in Shelley’s case if applied to the annuities 
payable to persons named and their heirs. 

In reaching the foregoing conclusions we have received great 
assistance from the admirably clear and thorough presentation 
of the case which the attorneys of these parties have made. All 
the cases cited have been examined carefully although with few 
exceptions we have not thought it fhecessary to refer in our 
opinion to those which support the results we have reached nor 
to express, further than we have done, our reasons for declining 
to accept, as applicable to the facts of this case, the cases cited 
in support of opposite conclusions. We append to a statement of 
the case a full summary made by the parties of their contentions 
on the points herein decided. 

A decree may be prepared conforming to our opinion above 
expressed, 

Holmes & Stanley for the heirs. 

Smith & Lewis and C. H. Olson for the executors. 

Ballou & Marx and R. B. Anderson for the Hawaiian Trust 
Company. 
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IN THE MATTER OF THE PETITION OF A. J. CAMP- 
BELL, AS TREASURER OF THE TERRITORY 
OF HAWAIIL, FOR A WRIT OF MANDAMUS 
DIRECTED TO BENSON, SMITH & CO., LTD., A 
CORPORATION. 


ÅPPEAL FROM Crrevit Jenee, First Cirerir. 
ArGtED Ocr. 10, 11, 1906. Decipep Nov. 3, 1906. 


Ferrar, CJ., HARTWELL anp Wiivrr, Jd. 


Manpamus—treasurer may institute to compel corporation to fle 
ezhibit. 

Mandamus may be instituted by the treasurer to compel a privata 
corporation to file an exhibit of the state of its affairs as providel 
by R. L., Sec. 2566, but not on any particular form prescribed Ly 
the treasurer. 


OPINION OF THE COURT BY WILDER, J. 


On the application of A. J. Campbell, treasurer of the Terri- 
tory, an alternative writ of mandamus was issued against Ben- 
son, Smith & Co., Ltd., a corporation, to file a full and accurate 
exhibit of the state of its affairs as of December 31, 1905, in 
accordance with the written direction of the treasurer, the 
written direction having reference to a certain form on which 
to make such exhibit. On motion of the respondent the alterna- 
tive writ was quashed, from which ruling of the circuit judge 
an appeal was taken to this court. 

The statute in regard to a corporation exhibit is as follows: 

“Every corporation not eleemosynary, religious, literary or 
educational, shall annually present a full and accurate exhibit 
of the state of its affairs to the treasurer, at such times as the 
treasurer shall direct. The said treasurer shall have power, 
either himself, or by one or more commissioners appointed by 
him, to call for the production of the books and papers of the 
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corporation, and to examine its officers, members, and others 
touching its affairs, under oath. The annual reports above 
mentioned, and the result of such examination, the treasurer 
may in his diseretion lay before the governor, and also publish. 
In case any such corporation shall refuse to produce its books 
and papers upon the request of the treasurer, or the commis- 
sioners appointed by him, or in case any of the officers or mem- 
bers of such corporation shall refuse to be examined on oath, 
touching the affairs of the corporation, then the treasurer, or 
the commissioners, may apply to a circuit judge at chambers 
for an order to compel the production of the books and papers, 
or the examination of such officers or members of the corpora- 
tion, obedience to which order may be enforced by said judge, 
in like manner with its ordinary decrees and orders.” R. L., 
Sec. 2566. 

The judgment should be affirmed if any one of the grounds 
for the motion to quash is good. The objections by respondent 
may be summarized as follows: (1) That mandamus does not 
lie; (2) that the suit is not prosecuted by or for the proper 
party; and (3) that the writ is not authorized by the statute. 

1. It is contended that mandamus does not lie to compel a 
private corporation to perform the act in question. Private 
corporations are subject to mandamus. R. L., Ch. 130. It is 
provided in section 2015, R. L., that “It may be directed to all 
corporations established by law: 

“1, To compel them to make elections and to perform the 
other duties required by their charter. 

“2. To compel them to receive or restore to their functions, 
such of their members as they shall have refused to receive, 
although legally chosen, or whom they shall have removed with- 
out sufficient cause.” 

It is contended that, unless the duty of filing an exhibit is 
required by the articles of association and affidavit of this cor 
poration, it is not a duty required by its charter, and conse- 
quently that it cannot be made to perform same by mandamus. 
This argument is unsound for the reason, among others, that 
under section 2539, R. L., every corporation incorporated under 
the joint stock company act “shall have all of the powers and 
be subject to all of the liabilities now provided by law for incor- 
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porated companies and shall be subject to all general laws 
hereafter to be enacted in regard to corporations.” This duty 
of filing an exhibit is required of the corporation, whether 
expressly mentioned in its articles of association or not, because 
of the requirements of the statute under which it is incorporated. 
See lftorney General v. Perkins, 73 Mich. 319; State v. 
alnderson, 67 N. E. 210; Spring Valley Waterworks v. Schot- 
tler, 62 Cal. 110. In this view it is unnecessary to say whether 
or not the statutory provision as to what a corporation may be 
required to do by mandamus is exclusive. 

2. The next contention of the respondent is that the suit 
is not brought by or for the proper party, that is, that it must 
be brought by the Territory according to section 2009, R. T. 
That section reads as follows: 

“Whenever it shall be necessary or desirable for the Territory 
in order to collect or recover any money or penalty, or to recover 
or obtain the possession of any specific property, real or personal, 
or to enforce any other right (except in respect to criminal 
prosecutions) to institute judicial proceedings, it shall, except 
as otherwise expressly provided by law, be competent for the 
attorney general to bring and maintain a snit or suits for any 
such purpose in any appropriate court or courts of the Terri 
tory. All such suits shall be entitled in the name of the Terri- 
tory by the attorney general of the Territory, against the party 
or parties or thing sued, as defendants or respondents, or as 
the case may be.” 


It is also provided in section 1546, R. L., that “the attorney 
general shall appear for the Territory personally or by deputy 
in all the courts of record in this Territory in all cases, criminal 
or civil, in which the Territory may be a party or be interested.” 
Undoubtedly if the Territory was applying for this writ the 
suit would have to be brought according to section 2009, R. L. 
But here the treasurer in his official capacity is seeking to com- 
pel the corporation to file with him an exhibit of the state of its 
affairs as provided in section 2566, R. L. Section 1172, R. L., 
provides that “It shall be the duty of the treasurer to have a 
general supervision over the financial affairs of the Territory, 
and to faithfully and impartially execute the duties assigned 


TREASURER v. BENSON, SMITH & CO. 79 


by law to his department. He is charged with the enforcement 
of all revenue laws, the collection of taxes, the safe keeping and 
disbursement of the publie moneys, and with all such other 
matters as may, by law, be placed in his charge.” Under Sec- 
tion 1240, R. L., the treasurer “shall also each year furnish 
each assessor with a certified copy of the annual corporation 
exhibits of all corporations owning property in his division, 
which are each year filed in the treasury department.” ‘This 
matter of a corporation exhibit is one which has by law been 
placed in charge of the treasurer and in our opinion the “nature 
of his right” is sufficiently shown in order to comply with 
section 2017, R. L. The cases cited by counsel on this point do 
not appear to throw any additional light on the subject. It 
devolving upon the treasurer to require an exhibit from a cor- 
poration, he may properly institute mandamus proceedings to 
that end even though such proceedings may also be instituted 
by the Territory. 

3. The third contention of the respondent is that the alter- 
native writ is not authorized by the statute. The judgment 
will have to be aftirmed on this ground because the writ goes 
further than the statute authorizes, in that the respondent is 
directed to file an exhibit in accordance with a certain form. 
The treasurer is not authorized to prescribe any particular form 
to be nsed.. He directs when the exhibit is to be filed. The 
attorney general concedes that the statute does not permit the 
treasurer to prescribe any form but contends that an exhibit 
made out on this particular form would be a full and accurate 
one and consequently nothing more than what the statute 
requires. The treasurer cannot indirectly make that a part of 
the statute which it does not directly permit. It was suggested 
that this form was for the assistance of the corporation in get- 
ting up its exhibit, but it has the right to refuse such assistance 
if it sees fit. The writ must not require something which the 
statute does not require. See High on Extraordinary Legal 
Remedies, section 539, where it is said: 


80 NOVEMBER, 1906. 


“Especial care should be taken in framing the mandatory 
clause of the alternative mandamus, since the writ must he 
enforced in the terms in which it is issued, or not at all, and 
the relator is concluded by its terms. The mandatory clause 
should, therefore, be supported by and should not exceed the 
averments of title or right which form the inducement of the 
writ, and should be in conformity with the legal obligation of 
the respondent. If it exceeds the limits of such legal obligation, 
it is void. And an additional reason for the strictness exacted 
in the statement in the mandatory ‘clause, of the duty required 
of the respondent, is found in the fact that, if the alternative 
writ is awarded for a purpose partly proper and partly 
improper, the court will not enforce it by a peremptory man- 
damus as to that which is proper, but will quash the whole. 
When, therefore, the alternative writ demands more than the 
relator is entitled to, judgment will be given for the respondent, 
and the court will not separate and give judgment for the relator 
as to a part of the requirement of the writ, and for the respond- 
ent as to the residue.” 

The judgment appealed from is affirmed. 

E. O. Peters, Attorney General, for the petitioner. 

S. B. Kingsbury for respondent. 
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WAIALUA AGRICULTURAL COMPANY, LIMITED, r. 
OAHU RAILWAY AND LAND COMPANY. 


EXCEPTIONS FROM Crrcurr Court, First Cirovir. 
ARGUED OCTOBER 13, 1906. Decipep NOVEMBER 3, 1906. 


HARTWELL anp WILDER, JJ., anp Crrcurr Juper De Borr 
IN PLACE OF FREAR, C. J. 


AGREEMENT FOR RENTAL—construction—rule in 16 Haw. 520 required to 
be followed. 

The agreement between the parties that rental for land used for 
pasturage should be arranged “upon the basis of a minimum fair 
percentage of the total rental paid for such lands as a whole,” as 
construed in 16 Haw. 520, requires ascertainment of the values for 
pasturage of the acreages used by the plaintiff and the values for 
any purposes of the acreages used by the defendant, the ratio 
between such values determining the percentage of the total rental 
of $3780 paid to the Bishop Estate by the plaintiff. 


OPINION OF THE COURT BY HARTWELL, J. 


The case is fully stated by the circuit judge in his decision 
which was as follows: 


“Plaintiff in its declaration alleges that in and by virtue of 
a certain agreement made between it and defendant on October 
12, 1898, plaintiff demised and leased to defendant for grazing 
purposes, all the upper lands of Kawailoa when not required 
for the immediate uses of the party of the first part, and that 
defendant, in and by virtue of said indenture, promised to pay 
plaintiff therefor a minimum fair percentage of the total renta] 
paid by plaintiff for the land as a whole, said lease to be from 
the first day of October 1898. 

“From the evidence it appears that the defendant corporation 
had held the lease of the whole land of Kawailoa from the 
Bishop Estate and had used said lands as a cattle ranch. Dur- 
ing the year 1898, or shortly prior thereto, the parties sought 
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to establish a sugar plantation on this and adjacent lands and 
it was finally arranged that the defendant should surrender 
its lease of the lands of Kawailoa to the Bishop Estate and 
secure a lease of the same for the plaintiff corporation. This 
was accomplished and plaintiff obtained said lease for a term 
of fifty years, the rental to be paid to the Bishop Estate for the 
first ten years of the term being $3500.00 per annum, also 
taxes, amounting to $280.00 per annum. The yearly rental for 
the remaining forty years was to be a certain proportion of the 
profits from the produce of the lands. The agreement of Octo- 
ber 12, 1898, provides that the plaintiff ‘will from time to 
time lease to the party of the second part for grazing purposes 
all of the upper lands of Kawailoa when not required for the 
immediate uses of the party of the first part, such leasing to be 
upon the following terms and conditions: The rental shall be 
arranged with the party of the second part upon the basis of a 
minimum fair percentage of the total rental paid by the party 
of the first part for such lands as a whole * * * * * a corre- 
sponding reduction in rent to be made when any portion is so 
occupied by the party of the first part? The agreement further 
provides for constant changes in the land ocenpied according 
as the plaintiff should require land for its plantation or for 
supplying small farmer tenantry upon the lands and also that 
the defendant might ‘withdraw from such agreement of lease 
at any time and surrender any portion of such pasturage lands 
when it may so desire and a corresponding reduetion of the 
rental shall thereupon be made, such lease to be for the term 
of the lease held by the party of the first part, unless terminated 
as aforesaid.’ The agreement also requires the defendant to 
use the, land under certain prescribed conditions and to the 
extent and with and subject to the restrictions therein named. 

“There is some uncertainty as to what lands were understood 
by the parties to constitute ‘the upper lands of Kawailoa’ bni 
there is ample evidence to conclude that they consisted of all 
of the land of Kawailoa between the bluff and the forest fence 
and being all of lots marked 20, 21, 22, 23 and 24 on map intro- 
duced by the plaintiff and we will so consider them. These 
lots contain an area of 13,052 acres. 

“The evidence as to when the plaintiff occupied some of these 
lots is not as clear as it might be, but from the testimony of 
Mr. Goodale it appears that from October 1st, 1898, to January 
1st, 1899, plaintiff began occupying lot 20 which contained an 
area of 1234 acres leaving defendant with 11,818 acres. In 
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January 1900 plaintiff began occupying lot 21 which consisted 
of 1058 acres, leaving defendant with 10,760 acres. Lots 22 
and 23 were taken by plaintiff sometime during the year 1901, 
at what part of the year the evidence does not disclose. We 
will therefore consider that these lots (22 and 23) were taken 
into control of the plaintiff in January 1901. In this manner 
it will seem that the respective parties held the following areas 
during the following periods: 
Plaintiff Defendant 


October 1st, 1898 to January ist, 


TS 99: cee. bie than E eae E 0 18,052 acres 
January 1st, 1899 to January Ist, 

TIO es. ences ahs te ag ang Be oo 1234 11,818 “ 
January 1st, 1900 to January 1st, 

TIOL e oe ieee ete a 2292 10,760 “ 
January 1st, 1901 to October 1st, 

Bis, oe Sst a eaeand EE 4632 8,420 “ 


“In Oahu Railway and Land Co., v. Waialua Agricultural 
Co., 16 Haw. 520, the Supreme Court speaking of this agree- 
ment says, ‘We construe the agreement, however, as requiring 
the plaintiff (defendant in this case) to pay for the use of the 
land not the definite sum ascertainable by taking the ratio 
between the respective acreage used by the parties, but by con- 
sidering the value of the land so used. This would rest upon 
a verdict of the jury upon evidence of value, and is not liqui- 
dated until ascertained by verdict.’ 

“In the present action a jury has been waived by stipulation 
of the parties and the court must endeavor to ascertain from 
the evidence what the value of the land used by defendant is. 
It is to be observed that the land was leased for grazing pur- 
poses only, therefore the value must be estimated with reference 
to that purpose. 

“The evidence upon the value of the land for grazing pur- 
poses is not satisfactory. It is conceded by the witnesses both 
for plaintiff and defendant that the grasses on these lands are 
net of the most nutritious and that at best the lands are suited 
merely for breeding and not for fattening purposes. There 
was during the period in question considerable lantana on the 
lands which would necessitate considerable expense to keep 
down. Mr. McCandless testified that for ranching purposes 
the land was worth twenty cents per acre and gave estimates 
of the number of store cattle that might be taken off the land 
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yearly. It seems from the evidence of Messrs. Von Holt and 
Campbell that the number of store cattle that Mr. MeCandless 
considered could be taken off the land yearly was much in 
excess of what actually had been taken. Mr. Campbell had 
himself held these same lands under lease and had operated a 
cattle ranch there. He had held the entire land of Mawailoa 
besides grazing interests in adjoining lands, and yet had never 
considered all of those lands capable of carrving the year round 
the herd that Mr. MeCandless thought could be safely kept 
there. Unsatisfactory as the evidence is on this point the court 
finds that under all the evidence in the case a ‘minimum fair 
percentage of the total rental paid by the plaintiff for such 
lands as a whole’ would be ten cents ner acre, which as herein- 
above calculated would make the defendant liable to plaintiff 
in the sum of $4899.60. 

“Judgment is accordingly given for the plaintiff for such 
sum of $4599.60 with costs of court.” 

Both the plaintiff and the defendant bring exceptions, the 
plaintiff’s exceptions being as follows: 

“Ist:—-That said decision is contrary to the law and the 
evidence and the weight of the evidence. 

“2nd :—To so much of said decision as finds that the defend- 
ant is liable to the plaintiff in the sum of Four Thousand Eight 
Hundred and Ninety Nine Dollars and Sixty Cents ($4,899.60) 
as erroneous in that the said amount is insufficient and that a 
greater amount should have been found. 

“3rd :—To that portion of the decision which bases the liabil- 
itv of the defendant to the plaintiff on a flat rate of ten cents 
per acre per annum, in that under the terms of the lease partic- 
ularly as construed in the case of the Oahu Railway & Land 
Company vs. the Waialua Agricultural Company, 16 Haw. 20, 
the basis adopted should have been the values of the respective 
areas of land in its unimproved condition used by the plaintiff 
and the defendant and the total rent of the portion by reference 
thereto, which values the Court has found to be uniform 
throughout the areas. 

“4th:—To the said decision on the ground that upon the 
facts found in the decision the plaintiff is entitled to a much 
larger sum than Four Thousand Eight Hundred and Ninety 
Nine Dollars and Sixty Cents ($4,899.60) to wit:—at least 
the sum of Nine Thousand Three Hundred and Eighty Two 
Dollars and Eighty Two Cents ($9,382.82). 
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“öth:—The failure of the Court to rule and find as requested 
by the plaintiff upon a request for rulings and findings, and 
upon each of them made by the plaintiff.” 

The defendant’s exceptions are as follows: 

“1. To said decision on the ground that the same is con- 
trary to the law and the evidence and the weight of the evi- 
dence. 

“2. To so much of said decision as finds that the plaintiff 
is liable to defendant in the sum of Four Thousand Eight 
Hundred Ninety Nine Dollars and Sixty Cents ($4899.60) on 
the ground that the said sum is excessive. 

“3. To that portion of the decision which bases the liability 
of the defendant to the plaintiff on a flat rate of ten cents per 
acre, 

“4. To the failure of the Court to take into consideration 
the value of the lands occupied from time to time by the plain- 
tiff. 

“5. To the failure of the Court to take into consideration 
the total rental paid by the plaintiff for the lands of Kawailoa 
as a whole. 

“6. To the failure of the Court to calculate the liability of 
the defendant to the plaintiff on a minimum fair percentage of 
the total rental instead of the flat rate of ten cents per acre. 

“7. To the failure of the Court to make defendant any 
allowance for the occupancy by the plaintiff of lot 20 from 
October first 1898 to January first, 1899, in accordance with 
the finding that lot 20 was so occupied by plaintiff. 

“8. To the finding of the Court that the phrase ‘The upper 
lands of Kawailoa’ as used in the agreement sued upon meant 
all of the land of Kawailoa between the bluff and the forest 
fence.” 

The agreement was construed by this court in O. R. & L. Co. 
v. Waialua Agr. Co., 16 Haw. 520, as follows: 

“We construe the agreement, however, as requiring the plain- 
tiff to pay for the use of the land not the definite sum ascer- 
tanable by taking the ratio between the respective acreages used 
by the parties, but by considering the values of the land so 
used. This would rest upon a verdict of the jury upon evidence 
of value, and is not liquidated until ascertained by verdict.” 
(p. 522.) We further said: “The parties, as we think, meant 
to fix the rent payable by the plaintiff to the defendant on the 
basis of the lowest reasonable estimate of the value of the 
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respective areas of land, varying, of course, from time to time 
to correspond with the values of the lands used by the plaintiff; 
but we do not think that the parties contemplated the enhanced 
or improved value of the land held by the defendant, but only 
its value in its unimproved condition.” (p. 525.) 


The judge who tried the cause considered merely the value 
of the land used by the defendant and not of “the respective 
acreages used by the parties.” Both parties are agreed that 
the finding of the judge was wrong, being, as the plaintiff says, 
insufficient, and, as the defendant says, excessive, and are 
further agreed that the decision was wrong in basing the defend- 
ant’s liability to the plaintiff “on a flat rate of ten cents per 
acre.” 

We do not wonder that the circuit judge was at a loss to 
ascertain precisely what the parties meant by their agreement 
for it was only with great difficulty that we were able to attach 
any definite meaning to it. Acting, however, on the rule that 
it is the duty of the court to “strive” to effectuate agreements 
and to avoid a construction which makes them void we finally 
evolved from the language unfortunately selected by the parties 
to express their agreement the meaning above quoted. A new 
trial therefore is required upon the sustaining of this exception 
of each party, which involves sustaining the plaintiff’s first 
exception and the defendant’s first, third, fourth, fifth, sixth 
and seventh exceptions. The plaintiffs third exception cannot 
be sustained in consequence of the absence of any finding made 
by the trial judge that the “values of the respective areas of 
land in its unimproved condition nsed by the plaintiff and the 
defendant” were “uniform throughout the areas.” We eamnot 
say what the result would have been if the court had adopted 
the rule for ascertaining the rental laid down in our former 
decision and therefore the plaintiff's fourth exception and the 
defendant’s second cannot be sustained. The plaintiff's fifth 
exception is overruled since the statute requires the court in 
jury waived eases merely to “hear and decide the cause both 
as to the facts and the Jaw and its decision shall be rendered in 
writing.” R. L., See. 1747. “Where a jury is waived and 
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the issues of fact are submitted to the court the finding of the 
court may be either general or special as in cases where the 
issues of fact are tried by jury.” Tyng v. Grinnell, 92 U. S. 
469. “Special findings of fact were requested by the defend- 
ants and they excepted in numerous instances to the rulings 
of the court refusing to comply with such requests, all of which 
are overruled upon the ground that the finding of the circuit 
court upon the facts may be either general or special.” Ins, Co. 
v. Folsom, 85 U. S. 253. The United States statute provides 
that in jury waived cases “The finding of the court upon the 
facts which may be either general or special shall have the same 
effect as the verdict of a jury.” Sec. 649 R. S. However desir- 
able it may be to obtain special findings from the court our 
statute does not require them to be made. Moreover, the rulings 
and findings requested are involved in the consideration of the 
decision so that they appear to have been superfluous. Be that 
as it may there is no error in a refusal of a right not granted 
by the statute or by common law. We think that the court 
properly regarded the upper lands of Kawailoa, which were 
meant in the agreement, as “the land of Kawailoa between the 
bluff and the forest fence.” Defendant’s eighth exception is 
therefore overruled. 

If the rentals payable by the O. R. & L. Co. under this 
agreement for the land available to the Railway Co. for pastur- 
age are much lower than land ordinarily is worth for pasturage, 
it must be considered that the available lands were constantly 
lessening in area as the Waialua Agr. Co. increased its area of 
cane cultivation, and that all pasturage rights ceased on twelve 
months’ notice so that plans for development of a ranch were 
impracticable. Evidently the main reason for such low rental 
was that the Railway Co. surrendered its own lease and secured 
in its place another lease for the Waialua Agr. Co. 

As to the lots 1, 2, 3 and 4, for which the agreement required 
the Railway Co. to pay only a nominal rental and also as to 
lot 5, none of them being any part of the upper lands of Kawai- 
loa, those lots are not required to be taken into consideration in 
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determining “the total rental paid by the party of the first part 
(Waialua Agr. Co.) for such lands as a whole,” which rental 
we consider to refer to the $3780 with taxes paid by that com- 
pany as rental to the Bishop Estate. The rentals then will 
thus be determined: As the values for any purpose of the 
acreages used by the Waialua Agr. Co. are to the values for 
pasturage of the acreages used by the Oahu Railway Co. so is 
the total amount, $3780, paid by the Waialua Agr. Co. to the 
Bishop Estate as its total rental for all the lands in its lease 
to the rentals payable by the Oahu Railway Co. 

Exceptions sustained. New trial granted. 

D. L. Withington (Castle & Withington on the brief) for 
plaintiff, 

S. M. Ballou (Ballou € Marx on the brief) for defendant. 


ALBERT TRASK v. CHARLES H. MERRIAM, REGIS- 
TRAR OF CONVEYANCES. 


AppeaL FROM Circuit Juper, First Crev. 
ARGUED NOVEMBER 5, 1906.  Drcomrp NovemgeR 14, 1906. 


Frear, C.J., HARTWELL anp WILDER, JJ. 


ManpAmMus—to record deed. 

Mandamus lies against the registrar of conveyances to record a 
deed in the Hawaiian language in which the expressed considera- 
tion is $25 and on which a $1 stamp has been placed and properly 
cancelled when it does not appear that the actual consideration is 
different. An English translation of the deed is not necessary to 
be attached to the pleadings in this case. 
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OPINION OF THE COURT BY WILDER, J. 


This is an appeal by the registrar of conveyances from a 
peremptory writ of mandamus directing him to record a deed 
conveying certain interests in land for the consideration of $25. 
The registrar refused to record the deed because he was not 
satisfied that the consideration of $25 expressed in the deed 
-was the actual consideration paid. 

Section 2360, R. L., provides that “it shall not be lawful 
to record any conveyance or other instrument required by law 
to be stamped unless the same shall have been previously 
stamped as provided in chapter 101.” 

Section 1303, R. L., provides that “No instrument requiring 
to be stamped shall be recorded by the registrar of conveyances 
* * unless the same shall be properly stamped.” 

The stamp duty upon a conveyance “when the purchase or 
cousideration money therein expressed shall not exceed $500” 
is $1. R. L., Sec. 1820. A $1 stamp properly cancelled was 
on this deed when tendered for registration. 

Section 1310, R. L., reads as follows: ‘All consideration 
money shall be set out in words at length in all instruments, 
and all other considerations affecting the liability of an instru- 
ment to duty shall be set out fully.” 

The appellant contends that the consideration “therein 
expressed” must be the actual consideration paid. That con- 
tention is immaterial in this case, because it does not appear 
that the $25 consideration expressed in the deed was not the 
actual consideration paid. The return alleges that the registrar 
does not know whether in fact that was the only consideration, 
and in the absence of an issue of fact on this point there appears 
to be no reason why the deed should not be recorded. It appears 
that the consideration money was set out in words at length, and 
it does not appear that there was any other consideration affect- 
ing the amount of stamp duty which was not set out fully. 

In Macfarlane v. Minister, 11 Haw. 180, which was an appeal 
from an assessment of stamp duty by the minister of finance, 
this court said: “For the purpose of assessing stamp duties 
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our statutes do not permit the minister to inquire into cither the 
motive for executing an instrument or the adequacy of the con 
sideration. The duty is assessable only upon the actual consid- 
erations and then only upon such considerations as are mev- 
tioned in the statute.” 

In Pacific Sugar Mill v. Thrum, 15 Haw. 135, it was held 
that the failure to set out correctly the amount of the considera- 
tion when the stamp duty was not changed by the difference 
between the real and the stated consideration did not justify 
the registrar in refusing to record the deeds in question. 

In the case at bar it does not appear that the real considera- 
tion, if stated, would have required a stamp duty of more than 
$1. A doubt as to the adequacy of the consideration affords no 
justification for refusing to record the deed. 

It is also contended that mandamus does not lie against the 
registrar of conveyances because under the statutes (R. L., 
Secs. 1306-1309) the amount of duty shall be assessed and the 
stamp aflixed by the registrar of public accounts or in ease of 
doubt by the treasurer, particularly in view of the fact that 
in this case the relator attempted to procure the assessment and 
affixing by those otticers. This contention is without merit for 
the reason that those sections have no application to a case of 
this kind. 

Objection is also made to the lack of an English translation 
of the deed, an exaet copy of which in Hawaiian was attached 
as an exhibit to the pleadings. This objection is overruled 
because the instrument is sought to be recorded in the Hawaiian 
language. In any event enough of the deed is set out in English 
for the purposes of the case. 

The judgment appealed from is aftirmed. 

A. Perry for the relator. 

E. C. Peters, Attorney General, for the registrar. 


BROWN v. SPRECKELS. 91 


CHARLES A. BROWN v JOHN D. SPRECKELS, 
ADOLPH B. SPRECKELS, AND ©. AUGUST 
SPRECKELS, PARTNERS UNDER THE NAME OF 
J. D. SPRECKELS BROS., AND A. G. SERRAO, D. 
LYCURGUS, S. C. GUERERA, W. C. BORDEN, W. K. 
AKANA, WING SING, KWONG WA KEE, ©. AHO, 
PETER MIGUEL, TANG SING AND MRS. JOHN 
UTTERSTROM. 


Error ro Crrcurr Court, First Crrevrt. 
Aravrp Ocr. 1, 2, 3, 1906. DecipEp Nov. 15, 1906. 


Frear, C.J., HARTWELL ann Witprr, JJ. 


RELEASE—(eed of, valid, though releasee not in possession. 

A deed of release, when made for a consideraticn, may be cor- 
strnea as a deed of bargain and sale, in order to effectuate the 
intention of the parties and avoid its invalidity because of the 
releasee’s want of possession. 

Even if such a deed would not be valid under such circum- 
stances, at common law, it would be valid here under Hawaiian 
usage and decisions. 

BounpDaries—“beach,” “edge of sea,” title to low water, under award 
and patent. 

An award and patent described land by courses and distances 
which would carry it to the upper side of a street near the shore 
and parallel with it, and by a natural monument, the “edge of the 
sea,” which would carry it further to at least high water and might 
have been intended to carry it to low water, and contained a 
diagram which shows the lot as described by courses and dis- 
tances and extends in dotted lines the side boundaries to the 
water and connects them with wavy lines marked “the sea” and 
marks the space between those lines and the lower course and 
distance line the “beach.” which space also is shown by the ovi 
dence to cover land below high water. Held, the title extended 
to low water. 

Ip.—description adding “with the right of extension to low water mark.” 

A deed describing the land as above without the diagram but 
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adding “with the right of extension to low water mark” carries 
the fee to low water mark. 
Ip.—‘‘sea beach.” in this case, includes some land above hiyh water 
mark. 

A deed conveying land described by courses, distances and 
monuments which would carry it to the upper side of a road 
running near the shore, “and also the sea beach in front of the 
same down to low water mark,” is held under the circumstances 
to include the area between the iower course and distance bound- 
ary and high water mark as well as the area between high and 
low water marks, 

ACCRETIONS—how divided between adjoining proprietors. 

The rule that accretion should be divided between adjoinirg 
proprietors so as to give them new shore lines proportionate with 
the old is not of universal application—as, for instance, when 
there is a deep indentation or, as in this case, a sharp projection. 

ERRONEOUS INSTRUCTION—failure to observe, harmless. 

A verdict should not be set aside because the jury failed ts 
observe an erroneous instruction. 

TESTIMONY TAKEN AT FORMER TRIAL—reading of, held harmless, if erro 
neous. 

The reading of the testimony given at a former trial of the 
case by a witness temporarily absent from the Territory at the 
present trial, is held harmless, if erroneous, because if all the 
evidence on the point testified to (an alleged break in the alleged 
adverse possession of the defendants and their predecessors) weru 
stricken out, there would still be no evidence that there was 
adverse possession during the period testified to and the burden 
was on the defendants to show that. Moreover this was not 2 
case for “tacking.” 

ADVERSE POSSESSION—degree of proof. 

An instruction that the jury should find against the defendants 
on the issue of adverse possession unless they “were satisfied by 
a preponderance of the evidence that the defendants have clearly 
proven adverse possession,” etc., is not erroneous. 

Lost DEED—may or should be presumed, when. 

When for a long period a plaintiff in ejectment and his prede- 
cessors have made no claim of title and the defendants and their 
predecessors have been in possession under claim of title. the 
court may, according to the circumstances, instruct the jury that 
they may or should presume a deed to the defendants’ predecessor 
in order to quiet their possession and solve the difficulties, and in 
so doing the jury may consider what may have occurred as we? 


BROWN v. SPRECKELS. 93. 


as what may fairly be supposed to have actually occurred, In 
this case the question was left to the jury, and the evidence was 
such as to permit, if not require, them to find against the theorv 
of a lost deed. 

OusTER—little evidence required to prove, as to part of land, when. 

When the land sued for includes parts above and below high 
water claimed under one title and treated largely as a whole ani 
the defendants are shown to be in possession to high water at 
least, little evidence is required to show that they are also in 
possession of the part below high water, There was sufficient 
evidence to show this in this case. * 

COMMENT ON EVIDENCE—not ground for new trial, even if prejudicial, 
when consented to by counsel. 

It is not sufficient ground for a new trial that the trial judge 
in overruling a motion for a directed verdict in the absence of the 
jury made, by way of explaining his decision, remarks which 
showed that he leaned strongly towards the plaintiff's side in his 
view of the evidence and that such remarks were published in 
the newspapers and read by the jurors before the case was sub- 
mitted to them and were referred to and read by them after their 
retirement, although they had been instructed not to be influenced 
by them—the defendants, movants for the new trial, having con- 
sented previously that the jurors might read the newspapers and 
asked the judge not to order them not to read them and statet 
that they, the defendants, were willing to take their chances. 

Conpuct oF JuRY—error in admitting affidavits as to, held harmless. 

The erroneous admission, in opposition to a motion for a new 
trial, of affidavits of jurors, to the effect that they would have 
heeded the admonition of the court, if given, not to read certain 
newspapers, to their reading of which counsel consented, and 
that they were uninfluenced by the publication therein of certain 
remarks of the court, was harmless, for the reason that they did 
not affect the decision of the court on the motion and the decision 
was right irrespective of the affidavits. 


OPINION OF THE COURT BY FREAR, C.J. 


This is an action of ejectment for two pieces of land, referred 
to as the Bates and Kalaeloa lands, on the waterfront at Hilo. 
It was begun in the fourth circuit in 1899. At the first trial 
the jury disagreed. At the second a nonsuit was ordered which 
was set aside by this court (14 Haw. 399). At the third trial, 
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in tne third circuit, to whieh the venue was changed, the jury 
disagreed. At the fourth trial, in the first circuit, to which the 
venue was changed, the jury disagreed. It was then held that 
the venue had not been changed from the fourth circuit on the 
theory that the order for the change was void owing to disquali- 
fication of the judge, but this court held otherwise and directed 
by writ of mandamus the court in the first circuit to try the 
case (16 Haw. +76). Then after a long and careful trial the 
plaintiff obtained a verdict which the defendants now seek to 
have set aside on writ of error. 

The facts are set forth somewhat fully in 14 Haw. 399. 
Briefly, Front street runs nearly parallel with and not far 
from the shore. Waianuenne and King streets run at right 
angles to Front street one block apart. The Bates land is 
between these two strects, and the Kalaeloa land on the other 
side of King street. Both lands extend down at least to the 
upper side of Front street, and, according to the plaintiff, down 
on the other side of Front street to low water mark. The plain- 
tiff does not dispute the defendants’ title to the parts above 
the street. The action is for the parts below the street, all or 
mostly accretions. 

The defendants contend, first, that the plaintiff has failed 
to show title in himself to all or part of the land because 
(1) there was not a sufficient conveyance to him, (2) the 
description in the Kalaeloa land commission award and patent 
did not cover any land below Front street, or at least below 
high water mark, (3) the description in the original deed of 
the Bates land from the king did not cover any land below Front 
street excepting between high and low water marks, and (4) the 
plaintiff is not entitled to all the accretion in front of the Bates 
land under the rule of apportionment of accretion between 
adjoining proprietors; secondly, that the defendants, the 
Spreckels brothers, showed title in themselves by (5) adverse 
possession and (6) a presumed lost grant; thirdly, that (7) the 
plaintiff failed to prove ouster or possession by the defendants 
as to the part below high water mark; and, lastly, that the ver- 
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dict should be set aside because of (8) misconduct of the jurs. 
These questions are raised by seventeen assignments of error 
based on the contentions that the verdict is contrary to the 
law and the evidence, that the trial judge erred in admitting 
certain evidence, in giving and refusing various instructions, in 
denving motions for a nonsuit, a directed verdict, judgment 
non obstante and a new trial, and in admitting certain affidavits 
on the question of the misconduct of the jury. 

1. The first contention (mainly under assignments of error 
1, 2, 6 and 10), is that the plaintiff did not have title to any 
part of the land in dispute for the reason that the deed under 
which he claims is merely a deed of release and therefore void 
because made to him when out of possession and without an 
interest in the land. 

The Kalaeloa land was confirmed to Kalaeloa in 1851 by 
L. C. A. 4894, R. P. 1144, and by him conveyed to Benjamin 
Pitman in 1854. The Bates land was conveyed by Kameha- 
meha III to Elizabeth G. J. Bates in 1853 and by her to 
Benjamin Pitman in 1858. The parts of both lands above 
Front street were next conveyed by Pitman to Thomas Spencer 
in 1861. Pitman then left these islands not to return and 
died in Boston in 1888 leaving the parts below Front street, 
in so far as title to them was in him. to his wife as part of the 
residue of his estate devised to her. In 1899 she, not in pos- 
session, made the deed in question to the plaintiff, who also 
was not in possession. The operative words of the deed are 
“remise, release and forever quitclaim unto said Charles A. 
_ Brown and his heirs and assigns forever, all and singular m; 
right; title and interest in and to the land and premises,” etc. 
This form is used twice in the deed, and the habendum refers 
to “the above released lands, premises and property.” The 
words “give, sell, assign, transfer and set over” are used in the 
instrument, but only with reference to back rents, issues and 
profits. 

The contention is that a release at common law to one out of 
possession is void and that, under Rev. Laws, Sec. 1, the com- 
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mon law must be followed here except as moditied by Hawaiian 
statute, usage or judicial precedent. A distinction is drawn 
between a release proper and the so-called modern qnitclaim 
deed, at least if the latter contains words of grant in addition 
to or without the usual operative words of a release. 

Deeds often bear a dual character and may be construed as 
belonging to one class or another according to the circum- 
stances in order to effectuate the intention of the parties. On 
this theory it is well settled that a deed of release when made 
for a consideration (in this case the consideration was $5000) 
should be treated as a primary deed of bargain and sale in order 
to avoid its invalidity, as a secondary or derivative deed of 
release, because of the releasee’s want of possession. 13 Cye. 
525; Tiedeman, Real Property, Sec. 782; and eases there cited. 

Aside from this, a deed of release, though to one out of pos 
session, is effectual in these islands because supported by 
usage,—which also is in harmony with judicial decisions as far 
as they have gone; for the foundations of the rule against 
releases to one out of possession,—such as the necessity for 
livery of seisin nnless the grantee is already in possession, and 
the early Jaw against champerty, maintenance and assigninent 
of choses in action—have been held not to obtain here. Moss- 
man v. Government, 10 aw. 421, 436, in which a conveyance 
by a disseisee was held valid. The general line of reasoning 
applied in Henrique v. Paris, 10 Haw. 413, is largely appli- 
cable to this case; and in this as in that case, it may be stated 
that the usage, although it may not have been the subject of 
actual judicial decision, has been recognized by the court to 
some extent. For instance, in Vinta v. Wilder, 12 Ilaw. 104, 
118, the court said: “This rule of the common law, however, 
rendering void a conveyance by a disseisee to a stranger is not 
in force here,” and, referring to a case elsewhere, ‘‘in that case, 
the release was to one of the parties in possession having title. 
But it matters not here, whether the release be to a party in 


possession or a stranger.” 
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2. It is contended (assignments of error 5, 6, 8 and 12) 
that the Kalaeloa land did not extend below the upper side of 
Front street and therefore did not include any of the land 
now in dispute, which is all below that line, or, at least, that 
it did not extend below high water mark. Under the former 
decision, (14 Haw. at p. 406), the deeds of the land from the 
patentee to Pitman and from the latter’s residuary devisee to 
the plaintiff carried the fee to low water mark, under the words 
“with the right of extension to low water mark,” provided the 
patentee had title to low water mark. The question is whether 
the patentee had such title under his award and patent. It was 
held in the former decision (p. 405) that the award and 
patent carried the title at least to high water mark under the 
description by monuments, which was held to control the 
description by courses and distances. If the title extended no 
further we presume that ejectment would not lie to protect 
the plaintiff’s special privilege on the shore in front of his land, 
and that he would have to rely for such protection upon some 
other remedy, such as trespass on the case or injunction, 
although he might retain his verdict by remitting all below high 
water mark; but in our opinion the title extended to low water 
mark, 

The description of the lower boundary of the land in the 
patent is “ma kapa o ke kai,” that is, “along the edge or side ot 
the sea.” This is ambiguous. It might mean along high water 
mark or along low water mark. Presumptively it means along 
high water mark. But the description in the award and patent 
by courses and distances brings the land down only to the upper 
side of Front street, which was above high water mark; the 
deseription by the natural monument, the edge of the sea, 
brings it, as held in the former decision, at least to high water 
mark, that is, below the upper side of Front street; the diagram 
in the award and patent shows the boundary according to 
courses and distances and then extends in dotted lines the two 
side boundaries to the water and connects their ends with 
curved irregular lines marked “ke kai,” the sea, and the entire- 
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space between the sea and the lower course and distance boun 
dary is marked “beach.” Therefore, as shown by the natural 
monument, at least part of the space marked “beach,” that is, 
to high water mark, was intended to be covered by the patent, 
and, as shown by the diagram, if any of this space was intended, 
all of it must have been. But “beach” means primarily the 
space between high and low water marks. In this instance, a» 
intimated in the former decision, the word was apparently used 
in its broader, popular sense as including more or less above 
high water mark, but it would naturally and presumptively 
include the shore at least, that is, the space between high and 
low water marks, and in this case there is nothing to indicate 
that it was not intended to inelude that,—and apparently it waz 
understood to include that, as shown by the descriptions in the 
subsequent deeds, “with the right of extension to low water 
mark.” The evidence also tends to show that part of the space 
marked “beach” was then below high water mark. The peculiar 
method of deseription in the patent is casily accounted for by 
the fact that Front street, then a mere unimproved roadway, 
ran across the land just below the portion described by courses 
and distances, and that below that there was for the most part 
only a sandy stretch. There is no rule of law that would pre- 
vent the title from extending to low water mark. Former 
decision, supra, at p. 404. There are other awards and patents 
that cover land below high water mark and, as we shall see, the 
title to the neighboring land now in dispute covered the shore. 

3. The contention (assignments of error 4, 6 and 11) in 
regard to the Bates land is the reverse of that in regard to the 
Kalaeloa land. It is that the original decd from the king to 
Bates covered, besides the Jand above Front strect, only the 
beach strictly speaking, that is, between high and low water 
marks, which would be a shifting strip moving out and in with 
accretions and attritions, and that the accretions all belong to 
the owner of the land immediately above high water mark, 
which, it is contended, was not conveyed. 


f 
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The deed from the king conveyed the land down to what was 
then the upper side of Front street bv courses, distances and 
also by monuments except on the sea side, “and also the sea 
beach in front of the same down to low water mark.” Below 
Front street, as it was then, but along a line that is now in 
Front strect, there was a bank which was then the line of 
ordinary high tide. The high water mark is now, owing to 
accretions, some distance out from where the bank was for- 
merly. The action is for all the land, mostly accretions, below 
Front street, that is, below a line that is now below the old 
line of the bank and high water. 

The jurv were instructed that the deed from the king con- 
veyed all the Bates land sued for, and also that the plaintiff had 
made out a complete paper title to that. It is contended that 
under the former decision the question whether “sea beach” 
was intended in the deed from the king in its narrow technical 
sense as meaning only the area between high and low water 
marks or in its broader, popular sense as including more or 
less land above high water mark, in this case say to the upper 
side of Front street or lower boundary of the part described by 
metes and bounds, should have been left to the jury and that 
the court erred in taking the question from the jury. The 
court later in its charge instructed the jury fully and clearly in 
accordance with the defendants’ view upon this point, leaving 
the question to the jury, and perhaps this instruction, in view 
of its explicit and particular character, should be regarded as 
preventing any harm that might otherwise have resulted from 
the short, general inconsistent instructions just referred to, but 
we will assume otherwise; for, as we view the evidence, the 
jury conld not properly have found differently if they had 
understood that the question was open to them. 

It is clear, from the reasoning of the former decision 
(pp. 407-411), much of which might well be set forth more 
positively and forcibly now than was required for the purposes 
of that decision, that the words “sea beach” as used in the deed 
from the king presumptively mean all the land both above and 
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below high water mark in front of the part deseribed by courses 
g } ; 


and distances—although those words would, but for the peculiar 
circumstances of this case, presnmptivelv mean only the land 
below high water mark. The function of evidence aliunde 
would be to overcome this presumption, but the evidence 
adduced instead of overcoming the presumtion greatly strength- 
ens it. There is, indeed, no evidence entitled to consideration 
the other way. It was shown (see particularly the testimon,” 
of Judge Lyman and Mrs. Ailau, the daughter of Benjamin 
Pitman, who were thoronghly familiar with the subject at and 
before as well as after the exeention of the deed from the king 
in 1853) that the area from low water mark to an indefinite 
distance above the bank or high water mark, at least as far up 
as the upper side of Front street, was used by the general pub- 
lie for beach purposes, such as hauling canoes on to it, drying 
fish nets, landing merchandise, piling drift wood, strolling, 
picknicking, ete., and was commonly known as “beach” or “sea 
beach,” and perhaps also “sand beach,” although the last phrase 
may have been, for greater particularity, more often applied to 
the part below the bank. In exceptionally high tide the water 
washed above the bank and according to some of the testimony 
at times to the upper side of Front street, up to which, and 
perhaps further, there was more or less sand at that time. The 
diagram in the Kalaeloa award and patent above referred to 
shows that the word “beach” was used at that time in that 
locality as including more or less land above high water mark. 
The only testimony pointed out as tending in the other direction 
consists of two brief passages, one from the testimony of Mrs. 
Ailau and one from that of James Keliihefeua. That of Mrs. 
Ailau was on her cross examination by the defendants, she 
being a witness for the plaintiff. Even taking this isolated 
passage by itself it can hardly be construed as tending to show 
that the witness meant to confine the expression “sea beach” to 
the land below high water mark, but taking her entire testi- 
mony on cross examination alone, and much more so on both 
direct and cross examination, it is beyond dispute that she 
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meant that the beach was understood to include all up to the 
upper side of Front street, if not further, and that in the short 
passage relied on hy the defendants she was perhaps in part 
speaking of the sand beach alone as distinguished from the 
beach or sea beach and in part using the words in a general 
way with her thoughts directed to other points just as counsel 
themselves for the defendants have frequently done in this case. 
The testimony of the other witness relied on is to the effect that 
when he was told to go down to the beach and play he would be 
pointed to the place below high water mark—which would nat- 
urally be the place where he would be expected to play, that is, 
where the water was—and that when asked if he had ever heard 
toreigners in Hilo speak of the land above the bank as sea beach 
he replied no. The fact that that witness did not recollect 
having heard foreigners speak of the land above the bank as sea 
beach could not be allowed to overcome the presumptions from 
the language of the deed itself and the definite, positive testi- 
mony of other witnesses to the effect that that was commonly 
known as “beach” or ‘sea beach,” —irrespective of any allow 
ances that might properly be made from the weight to be given 
io the testimony of this witness in view of his mental and 
physical debilities and the fact that he understood very little 
English at the time in question. That at most would be but 
a scintilla of evidence. 

4. It is contended (assignments of error 14 and 17) that 
the verdict is against the law and the evidence as to at least a 
portion of the accretions in front of the Bates land on the theory 
that that portion belongs to the owner of adjoining land under 
the rule of apportionment of accretions between adjoining pro- 
prietors. 

The general contour of the shore on Hilo bay, on which the 
Bates land fronts, is a slight concave curve. At the north end 
of the Bates land there is a sharp projection or tongue of rock 
extending at right angles to the shore several hundred feet into 
the bay and tapering or narrowing towards its outer end, at 
which there is a small wharf. Along this projection Waia- 
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nuenue street extends to the wharf after crossing Front strect. 
As accretions formed in front of the Bates land, they naturally 
extended out along the south side of this rock projection and 
naturally extended out further along the projection than they 
did at the other end of the Bates land, the new shore line makmg 
a curve outward toward the projection. 

The defendants argue that the projection is government tand 
(the plaintiff contending that the government has only an case 
ment for street purposes) ; that, as the jury was instructed, the 
plaintiff must recover on the strength of his own title; and that 
the rule of apportionment is correctly stated in the following 
instruction of the court, which also, they contend, was binding 
upon the Jury whether correct or not: ‘ 

“Tf you find that any of the property songht to be recovered 
in this case consists of accretions to land to which the plainti‘t 
has shown title, then the plaintiff is entitled to his portion or 
share of said accretions according to the fouowing rule. The 
new shore line should be divided into parts proportionate to 
the frontage of the riparian proprietors on the ancient shore 
line and division lines should then be drawn from the old divi- 
sion points to the new.” 

This point is not to be favored. The defendants do not pre- 
tend to be entitled to the portion of the accretion uow claimed 
to belong to the rock projection, and, of course, seek to have 
the verdict set aside on this ground merely on the weakness of. 
the plaintiffs case and for the purpose of having it set aside 
as to the rest of the land. Perhaps the verdict if erronecons in 
this respect could be sustained npon the filing of a remittitar 
of the portion of the accretions now in question, but, however 
that may be, we think it can stand for the entire accretions. 

So far as the instruction of the court is concerned it was 
erroneous. In the first place, without being hypercritical—in 
view of the position taken by the defendants.—it relates solely 
to accretions to land to which the plaintiff has shown title, and 
which, therefore, ipso facto, belong to the plaintiff, and of 
conrse he cannot be required to share his own property with 
others. In the second place, the rule itself, although perhaps 
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the correct one to be applied in general and under ordinary cir 
cumstances, does not apply to the present case. The correct 
and more general rule is that the division of accretions shouid 
be equitable with a view to giving each proprietor a fair porticn 
of the aceretions and access to the water, in view of the contoue 
and location of the respective lands before the accretions were 
rormed, For instance, the general line of the shore would ordi- 
narily be taken and the relative lengths of frontage upon it 
irrespective of deep indentations and sharp projections, Dcer- 
field v. Ames, 17 Pick. 41; Fountain v. Grant, 10 R. I. 477. 
In the present case there is a sharp projection and it is not 
clear who owns it or, if there is one owner of the whole of it, 
how mmeh more of the shore line on the other side of the pro- 
jection that owner has. The plaintiff may own it. He, more- 
over, according to the defendants, owns to low water in front of 
the Bates land, however far out that may be pushed by the 
accretions; and the accretions, in the sense used by the defend- 
ants, were always formed above low water, that is, on, not 
merely in front of, land that belonged to the plaintiff. There 
was no beach along the projection. Tigh and low water marks 
were the same along that. The Bates land and not the projec- 
tion would have been the loser if there had been attrition 
instead of accretion. If the rule stated by the court were 
applied, it would give the projection a broadening instead of a 
nerrowing shape seaward and tend to cut off the access of the 
Bates laud to the bay. A verdict should not be set aside because, 
perhaps through inadvertence or misunderstanding, the jury 
tailed to observe an erroneous instruction, however much it was 
their duty to endeavor to observe it. There were not sufficient 
data before the jury to enable them to make a proper division 
of the accretion, if any division ought to be made. There wrs 
enongh to justify them in finding that the accretion all belonged 
to the land in front of which it was formed. 

5. In connection with the defendants’ claim of title bj 
adverse possession two errors are alleged. The first (assigu- 
ment of error 3) is that the court erred in allowing the testi- 
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mony of Geo. W. Macfarlane taken at a previous trial of tho 
case to be read in evidence against objection. The defendants 
claim that they and their predecessors have held adversely since 
1861, when Spencer acquired title. Spencer held, so far as he 
held at all, until 1880, or a little short of the twenty years then 
required by the statute of limitations, when he was succeeded 
by Macfarlane, who held for four vears and then conveyed to 
the defendants, the Spreckels brothers. The paper title, how 
ever, throughout extended down only to Frout street, and the 
object of Macfarlane’s testimony was to establish a break in the 
adverse possession, if there was any adverse possession, of the 
part below that street, by showing that he, Macfarlane, did not 
claim title to that part or take possession of it. 

Macfarlane had left the Territory for California six or eight 
months before the trial and had not yet returned, although 
apparently he had been expected to return before the trial. No 
motion had been made for a continuance until his return, nor 
had anv attempt been made to obtain his deposition. The trial 
judge, in admitting the testimony, stated in substance that he 
did so on the theory that it was a matter within his discretion 
and that the circuinstances, including the indefiniteness as te 
the time when the case was to be tried, justified this. 

It is unnecessary to sav whether the testimony was properly 
admitted or not. See 2 Wigmore, Ev., Sec. 1404. Nor need 
we say whether the error, if there was error in admitting it, was 
harmless, because, as it is contended, substantially the same tes 
timony was given by another witness, Mr. Reinhart, who, as 
Macfarlane» agent, was in charge of his Hilo property during 
the fonr years in question. 

The burden of making out a case of adverse possession was 
on the defendants. They could accomplish that only by con- 
necting their adverse possession with that of others who had 
held adversely before them, for their own possession had been 
far short of the requisite period when this action was begun. 
Jf all the testimony tending to show that Macfarlane had not 
held or claimed adversely were stricken out, there would still 
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be no evidence that he had so held, at least none has been called 
to our attention. The jury, moreover, were instructed, and no 
error is assigned as to this, that the doctrine of “tacking,” 
which was explained, had no application to this case because 
there was no evidence of any transfer from Spencer to Macfar- 
lane or from Macfarlane to the defendants of any right that 
Spencer may have acquired in the lands in dispute. Nor would 
the admission of Macfarlane’s testimony affect adversely to the 
defendants the question, which perhaps was raised in the lower 
court, whether Spencer had acquired title to the lands in dis- 
pute below Front street, by continuing to hold them adversely 
after he had parted with the title to those above that street, and 
so whether the title was not out of the plaintiff even if it was 
not in the defendants. 

It is urged, secondly, (assignment of error 7), in connection 
with the claim of adverse possession that the court erred in 
instructing the jury that unless they were “satisfied by a pre- 
ponderance of the evidence that the defendants have clearly 
proven adverse possession,” ete., thev should find against the 
defendants on that point. Objection is made to the insertion 
of the word “clearly.” We find no error in this. Davis v. 
Howard, 172 Wl. 840, 344; Roby v. Calumet, ete. Co., 211, Th. 
173, 180; Huntington v. Whaley, 29 Conn. 391, 398; Illinois 
Steel Co. v. Budzisz, 115 Wis. 68, 84; Baldwin v. Shannon, 
43 N. J. L. 596, 603; Ward v. Cochran, 154 U. S. 597, 606. 

6. The defendants contend also (assignments of error 13, 
14 and 16) that they are entitled to possession upon the pre- 
sumption of a lost grant. They make this claim on the law as 
held in Fletcher v. Fuller, 120 U. S. 534, to the effect that, 
when for a long period of time there has been an absence of 
any claim of title on the part of the plaintiff and his predeces- 
sors and possession on the part of the defendants and their 
predecessors under claim of title, and no deed to the defend- 
ants’ predecessors can be found, the jury may find that the 
defendants’ predecessors had acquired title on the presumption 
that there was a conveyance which has been lost, and that in 
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making such presumption the jury may consider not merely 
what may fairly be supposed to have actually occurred but what 
may have occurred and may be requisite to quiet title in the 
defendants and solve the difficulties arising from the non-exeeu- 
tion of the deed; and that the circumstances may be suthiciently 
strong to justify an instruction that it is their duty to presume 
such a conveyance and thus quiet the possession. It is con- 
tended that a lost deed from Pitman to Spencer should have 
been presumed from the undisputed facts which, it is contended, 
are as follows: In 1860, Pitman. when owning the property 
above Front street and the beach below and having a store 
above and using the beach for trading purposes when whale 
ships came in, advertised an offer to sell his entire business at 
Hilo, with or withont the real estate or any part of it, and 
later advertised that he had disposed of his business interests 
at Hilo to Thomas Spencer, and on January 1, 1861, executed 
two deeds to hin, one covering leasehold interests and the other 
the lots in question down as far as Front street without men- 
tioning the beach,—no bill of sale of the contents of the store 
being found, although presumably there was one; Spencer took 
possession of the store and premises and continued to make the 
same use of the beach as Pitman; a few months later Pitman 
left these islands not to return and spent the rest of his life 
in Boston, where he died in 1885 leaving a will in which he 
made no mention of this beach property, but, on the contrary, 
in a bequest to his sous, expressed regret that he had “so little to 
bequeath them ;” his widow was residuary legatee and devisee ; 
neither Pitman nor his heirs ever made any claim to the prop- 
erty below Front street after 1860,—the first claim being made 
by the plaintiff after he had purchased Mrs. Pitman’s rights in 
1899; Pitman had other real estate on Oahu, Mani and Hawaii, 
not connected with his business, which he left in charge of 
attorneys-in-faet who returned them for taxation and gradually 
sold themi off, but who did not return for taxation or otherwise 
deal with the property in dispute. Tt is contended that no 
single act of Pitman or Spencer is inconsistent with the theory 
that Pitman sold the land to Spencer. 
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The Court left the question of the presumption of a lost deed 
to the jury, instructing them as requested by the defendants in 
accordance with the law as laid down in Fletcher v. Fuller, 
and the defendants have no fault to find in this respect. But 
they now go further and contend that it was the duty of the 
jury on the evidence to have presumed a lost deed, and that the 
evidence was such that as matter of law the court should have 
directed a verdict, although so far as the record shows that was 
not requested on this ground, and should have granted the 
defendants’ motion for judgment non obstante veredicto, 
although it does not appear upon what grounds that was asked, 
and that the verdict should now be set aside as contrary to the 
law and the evidence. 

Tn our opinion the evidence was such as to permit, if not 
require, the jury to find against the theory of a lost grant. The 
facts in this case are not nearly so strong in support of that 
theory as the facts were in Fletcher v. Fuller, and yet even in 
that case the court did not say that it was the duty of the jury 
to presume a lost grant. In that case the time was very much 
longer—more than a century; there was a complete chain of 
convevances of the land during that period under which the 
defendant claimed, and references in other early deeds tending 
to indicate that the title was out of the plaintiff’s predecessor 
and in the defendant’s predecessor in title; and the evidence 
tending to show exclusive possession under claim of ownership 
on the part of the defendant and his predecessors was very much 
stronger. 

In the present case the plaintiff’s contention, which is in 
large part at least sustained by the facts as shown by undisputed 
evidence or as might have been found by the jury, is somewhat 
as follows: The entire period in question is only thirty-eight 
years; this is not the case of an absence of direct proof of a deed 
of the land in question from Pitman to Spencer in 1861 but 
the case of a proved deed which omits the land in question 
below Front street although it includes the land above Front 
street, in connecticn with which that below the street is claimed 
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to have been used, and both of which were covered by the 
earlier deeds to Pitman and his predecessor Bates; similarly 
Spencer, when he mortgaged the land above Front street to 
McGrew, did not include the land below that street now in 
dispute, and the saine is true of the conveyance to Macfarlane 
on foreclosure of that mortgage and the conveyance by Macfar- 
lane to the defendants, the Spreckels brothers; if a lost convey- 
ance is to be presumed from Pitman to Spencer it is equally 
necessary to presume a lost mortgage from Spencer to McGrew, 
a lost deed on foreclosure to Macfarlane and a lost deed from 
the latter to the Spreckels brothers, which would be absurd; 
Spencer, moreover, did not use the land below Front street 
except in the same way in which the general’ public used it, 
namely, for beach purposes; and when he found himself in 
financial difficulties he made a lease of all his lands to his son 
for fifty years, with the privilege of renewal for fifty years, 
at a small rental, and vet did nót include the land in question ; 
when he became bankrupt his trustees in bankruptey did not 
claim the land; when he petitioned for discharge from bank- 
ruptcy he made oath that he had turned over all his property 
to the trustees; his successor, Macfarlane, who bought the laud 
above Front street in 1884, did not take possession and made 
no claim to the Jand below the street; so of the Spreckels 
brothers, who bought in 1584, until 1885, when they built a 
fence along the lower side of the street on this land and in 
1589 began to erect buildings or lease portions of the land upon 
which their tenants crected buildings; until 1889 it was a sort 
of “nobody’s land,” as one of the defendants’ witnesses, who 
had been their agent with respect to this land, had said. 

7. It is contended (assignment of error 9) that there was 
no evidence of ouster as to the land between high and low water 
marks. If that were so, that part could be remitted so as to 
allow the verdict to stand as to the remainder of the land, but 
in our opinion there was sufficient evidence to go to the jury on 
this point. It would seem to be of little or no consequence to 
either side whether the part between high and low water marks 
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is included in the verdict in this case or not in so far as its 
inclusion or exclusion depends on this point. The defendants 
were clearly shown to have been in possession to at least high 
water mark and indeed admitted that. Each tract sued for, 
comprising land both above and below high water mark, was 
treated as a whole through much of the case. Very little evi- 
dence would be required to show that the defendants were in 
possession below high water mark. It was shown by one of the 
defendants’ witnesses that he, the witness, acting as the defend- 
ants’ agent, built a fence along the lower side of Front street 
in 1885, thus shutting off from the street all the land below, 
both above and below high water, and that after buildings 
began to be erected on this land in 1889 he collected rents on 
behalf of the defendants for “the property below Front street, 
the property in dispute below Front street,” which of course 
included what was below as well as what was above high water 
mark. No distinction was made between these parts by the 
witness. The defendants’ predecessor Spencer also, according 
to this witness, claimed the land on which the wall was erected 
by the road authorities in 1874, six or eight feet below the 
bank, to protect the street from the wash of the sea, which 
apparently was between high and low water marks. 

8. The second of the two grounds of the motion for a new 
trial (assignment of error 17) is that the trial judge stated in 
overruling the plaintiff's motion for a directed verdict that he 
was in favor of the plaintiff but did not want to grant the 
motion as there was still some doubt in his mind and that if 
the jury should render a verdict for the defendants and a 
motion to set aside the verdict should be made he might do so; 
and that this statement of the judge, although made in the 
absence of the jury, was published in two newspapers of gen- 
eral circulation in Honolulu and read by several of the jurors 
before the submission of the case to the jury and read aloud in 
the jury room by one of the jurors during the deliberations of 
the jury. This point is argued under the head of misconduct 
of the jury although in view of the facts it would perhaps more 
appropriately come under some other head. 
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The facts are substantially as follows, as shown by the 
aftidavits filed in support of and against the motion for a new 
trial and the statement of the trial judge in overruling the 
motion. At the close of the evidence after a trial that lasted 
several weeks the plaintiff moved for a directed verdict and 
the jury was excused during the argument of that motion and 
the settlement of the instructions immediately afterwards. 
After some argument in support of the motion the judge 
stopped the argument and, as he savs, in order to explain why 
he stopped the movant and at the same time decided against 
him, made the statement now in question wider the impression 
that there was no one present who would be likely to report it. 
Upon the return of the jury one of the defendants’ counsel 
addressed the jury and when within a few minutes of the expira- 
tion of his allotted time asked for an adjourninent with the 
privilege of occupying the remainder of his time the following 
morning. Shortly before, the bailiff had called the attention 
of the judge to the following article in that day’s Evening 
Bulletin: 

“FAVORS PLAINTIFF IN CASE OF BROWN-SPRECKELS. 

“The long-drawn suit of Brown vs. Spreckels, wherein the 
plaintiff sues for the possession of a valuable piece of land on 
the [lilo waterfront, will finally go to the jury today, the indi- 
cations being decidedly in the favor of the plaintiff. This 
was shown by a statement made bv Judge De Bolt when he 
gave his ruling on a motion for a directed verdict in favor of 
the plaintiff. 

“Judge De Bolt said that he was inclined in favor of the 
plaintiff, but did not want to grant the motion for a directed 
verdict, as there was still some doubt in his mind. He might 
say, however, that shonld the jury render a verdict for the 
defendant and should a motion to set aside that verdict be 
made, he might do so.” 


Immediately upon counsel’s taking his seat the judge pro- 
ceeded to admonish the jurors as he usually did upon their 
separation and further to instruct them not to read the papers 
of that evening or of the next morning, but to lay them aside 
and read them later, but had proceeded no further when the 
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same counsel-arose and said in substance: “Your Honor I 
presume refers to the article in the Evening Bulletin. We 
do not ask for such an order. Let the jurors read the papers, 
we will take our chances.” Whereupon the judge withdrew 
that part of the instruction to the jury and, as he states, under- 
stood that throughout the remainder of the proceedings the 
jurors were at liberty, with the consent of the defendants, to 
read those papers. Counsel at the same time made some remark 
which was understood to mean that he charged opposing counsel 
with having procured the publication in question. Opposing 
counsel resented this and when the court convened the next 
morning asked for an investigation in order to remove from 
their side of the case the cloud of suspicion which they stated 
they were under by reason of the remark. The judge discour- 
aged raising a side issue and said that counsel were trying to 
make a mountain out of a mole hill, but as both parties pressed 
the matter he proceeded with the investigation, which, how- 
ever, did not go far before it appeared that the plaintiff and 
his counsel were wholly blameless in the matter and counsel ’ 
for the defendants apologized for his remark and opposing 
counsel accepted the apology and likewise apologized for what 
had been said on their side. Meanwhile the morning paper, 
the Advertiser, had been published containing an article 
entitled, “Long trial now ending. Judge De Bolt leans to 
plaintiff—Kinney’s argument,” and containing, among other 
things, the statement that the iudge’s denial of the plaintiff’s 
motion for a new trial was “thus reported by an evening paper,” 
quoting the last paragraph of the article above set forth, and 
continuing : 

“As such motions are argued and decided in the absence of 
the jury, an Advertiser reporter asked Judge De Bolt after 
adjournment if he desired to say anything on the matter. 

“In reply he stated that he did make such an intimation of 
his view of the case to the attorneys. He did it entirely to save 
their time in arguing on the motion, but was not aware that 
anv member of the press was present when he made the 
remarks.” 
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The judge, at the conclusion of the apologies, at once 
instructed the jury as follows: 

“And I will now say to the jurors, and I will instruct them 
at greater length upon that point, to disregard the whole aftair. 
Gentlemen of the jury, they say difficulties will arise in the 
best regulated families. 

“Gentlemen of the jury, regarding the statements in the 
evening papers, at least one of them, rehashed in the morning 
paper, I suppose counsel refer to both, purporting to express 
or contain supposed views of the Judge of this Court, the way 
that came about was something like this: Counsel for plaintiff 
presented a motion, as yon are all aware, asking the court to 
direct a verdict for the plaintitt. You were then excused and 
counsel for plaintiff proceeded to argue that motion, argued it 
at some Jength, perhaps consuming a half an hour or such mat- 
ter; whereupon I stopped counsel in his argument, making 
some observations explanatory of my reasons for stopping him 
and giving him the conclusion that I had reached. 

“Whatever remarks were made by the court; whatever inti- 
mations or opinions that the court might have expressed or 
entertained at that time, were made without having heard 
counsel for the defendant and were not intended to influence 
the jury. In faet they were only intended for the purpose of 
explaining the position of the court in stopping the argument 
at the time it did. 

“I think that makes it clear and I will instruct the jury per- 
haps at greater length and from a little different standpoint at 
the close of the argument.” 

Argument to the jury was then resumed. Jn his charge to 
the jury the judge instructed them upon this point at length 
and with great care pointed out their position as judges of the 
facts, their duties under their oath and directed them to dis- 
regard whatever views he had expressed and not to be influ- 
enced in any way by the views expressed by him or by what had 
taken place between counsel. In fact, as all agree, every effort 
was made by court and counsel on both sides to have the jury 
disregard the whole matter. In the jury room, however, the 
matter was mentioned and, upon some of the jurors stating 
that they had read the publication in the newspapers and others 
that they had not, one of the jurors produced a paper—accord- 
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ing to the affiant’s recollection the Advertiser—and read the 
report of the judge’s remarks aloud. 

The defendants contend that the statement of the judge was 
in effect a comment upon the evidence such as is prohibited 
by the statute (Rev. Laws, Sec. 1798; Lyman v. Hilo Tribune, 
13 Haw. 453) ; that it went even further and was in the nature 
of a threat to set aside the verdict if it should be rendered for 
the defendants; that the article in the Advertiser was far more 
dangerous than that in the Bulletin inasmuch as it contained 
an interview with the judge which would remove all doubt as 
to the correctness of the report; that if there was a waiver it 
was only of what the Bulletin article contained, as that alone 
had been published when counsel consented to the jurors read- 
ing the papers, or that at most the waiver did not go beyond 
what might reasonably be expected to be published in the 
morning paper and that it was beyond the bounds of reasonable 
expectation that the morning paper should contain the interview 
with the judge admitting the correctness of the report, in addi- 
tion to the report itself, and that the waiver, if any, did not 
extend to the reading of the publication in the jury room when 
the jury were together as a unit performing their sworn duty 
of deliberating upon the evidence and in spite of the admoni- 
tions of the judge. 

The judge, in overruling the motion for a new trial, referred 
to the length and expense of the trial and to the fact that as 
he viewed it the verdict was a just one and suggested also that 
under the common law practice, retained under the federal 
constitution (Capital Traction Co. v. Hof., 174 U. S. 1; Terre 
tory v. Schilling, 17 Haw. 249, 264; In Re Notley Will, 15 
Haw. 701), which now governs in these islands, his remarks 
might properly have been given to the jury directly, at least 
when coupled with his instructions that they were not binding 
upon the jury, notwithstanding the statute against commenting 
upon the evidence. The judge, however, based his opinion 
mainly upon the ground of waiver. He referred to the fact 
that, up to the time of counsel’s consent that the jurors might 
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read the papers, they had not read them and that from the 
admonition of the judge not to read the papers of that evening 
or the next morning they could not have inferred that there 
was or would be anything in them prejudicial to either side or, 
if they could infer that, they could not infer to which side it 
was favorable or prejudicial, and stated that the jurors were 
intelligent, conscientious citizens and that he had no doubt in 
his own mind that they would have obeyed his admonition not 
to read the papers. He stated also that, besides having the 
jurors admonished, several other avenues were open to counsel, 
such as going on with the case and finishing it that day without 
giving the jurors an opportunity to see the papers, or not allow- 
ing the jury to separate if the case was continued until the next 
morning (Act 75, Laws of 1905), or possibly, in case neither 
of these courses was pursued, he might have moved for a mis- 
trial the next morning. 

In view of these facts and the findings and decision of the 
trial judge we cannot say that he erred in overruling the 
motion for a new trial. Counsel for the defendants, upon 
having their attention called. to the first publication did not do 
what they could, or assist the court, towards preventing the 
matter from coming to the attention of the jury but actually 
frustrated the attempt of the court to accomplish that result 
and expressly stated that the jurors might read the papers—the 
morning as well as the evening paper—and that they were 
willing to take their chances. Their position might have been 
different if they had done or acquiesced in the doing of what 
might have been done in that direction and if the attempt had 
failed. The most plausible ground that they can take now is 
that the Advertiser article was more dangerous than the other 


and was read in the jury room notwithstanding the instructions 
of the court, and that some of the jurors had not up to that 
time read that article or perhaps the Bulletin article. They, 
however, did not raise any objections in regard to the Adver- 
tiser article after they, and presumably the jurors, or many of 
them, had read it, or to the remarks of the judge and counsel 
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in regard to it before the case was submitted to the jury. 
Indeed, it would probably have been easy to have prevented the 
morning paper from referring to the matter at all; at any rate, 
apparently no attempt was made to do so. We cannot say 
that the Advertiser article was materially more prejudicial than 
the Bulletin article, especially as the contents of the Bulletin 
article were not of such a nature as to suggest that the report 
was incorrect and the remarks of the judge and counsel that 
afternoon were such as to assume the correctness of the report; 
but if the Advertiser article was more prejudicial the defend- 
ants cannot claim now that they did not waive its reading by 
the jury. They expressly consented to that in advance and 
were willing to take their chances, as they said. Moreover, 
that article is claimed to have been more prejudicial solely 
because of the judge’s acknowledgment of its correctness, but 
the judge practically did the same directly to the jury when, 
referring expressly to the morning paper as well as the evening 
paper, he explained the matter to the jury in the passage above 
quoted immediately after the exchange of apologies by counsel 
and no objection was taken to thoSe remarks. It seems to have 
been taken for granted that all the jurors knew the tenor of 
the publication before the case was submitted to them and, if 
it was not, it might as well have been in view of all that had 
taken place in their presence. It may have been that some of 
the jurors had not read the Advertiser article and perhaps not 
even the Bulletin article, but they must all have known their 
gist. There was no direction nor was there any request to the 
effect that the articles, or either of them, should not be read or 
their contents stated or referred to by the jurors after their 
retirement. They were directed in substance merely not to 
allow the remarks of the court as published to have any influence 
upon them in arriving at a verdict. Nothing would be more 
natural, after all that had oceurred, than for some reference to 
be made to the publications in the jury room. The reading of 
one of the articles there was no worse than would have been a 
statement hy one of the jurors as to its contents. This might 
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naturally have been done or the publications have been referred 
to in various ways as a result of questions prompted by curios- 
ity or for passing the time during lengthy deliberations or for 
other harmless reasons. It does not appear nor is there any 
reason to believe that the jurors disregarded the instructions 
of the judge not to permit the publications to weigh with them 
or that they were influenced by anything that took place in 
regard to the publications in the jury room. The case miglit 
have been different if they had been ignorant of the whole mat- 
ter when they retired. The harm, if any, that was done was 
done already before thev retired. It sometimes happens that 
matters occurring are so prejudicial in their very nature that 
their harmful effects cannot be cured by an instruction of the 
judge to disregard them. If that were the case here, it would 
still be true that the prejudicial matters were consented to and 
waived by the defendants so that they cannot complain even if 
the harm was not cured. Mere reference in the jury room to 
matters which the jurors already knew would not Show that they 
disregarded the instruction of the court to endeavor not to be 
influenced by them. Some èf the jurors had read both publica- 
tions and all must have known their substance, no objections 
had been made to references to them in the presence of the jury 
that morning and they had in the most open and unqualified 
manner been given leave to read both papers and no attempt 
was made at any time by counsel for the defendants to prevent 
further knowledge of the publications or their contents on the 
part of any of the jurors whose knowledge might have been 
incomplete up to the time of the submission of the case to them. 
It cannot be said that any harm was done for which the defend- 
ants’ counsel were not to blame or in which they did not 
acquiesce or in regard to which they had not stated unequivo- 
callv that they were willing to take their chances. 

It is contended further (assignment of error 15), that the 
trial court erred in admitting the affidavits of each of the 
twelve jurors to the effect that they would have heeded the 
request of the judge not to read his published remarks had not 
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the defendants’ counsel said that he had no objection to their 
reading them, that they understood from the remarks, both of 
counsel for the plaintiff and the judge, that they were not to 
consider them or be influenced by them in any way; and that 
they rendered their verdict impartially and upon the merits 
without any regard to the remarks. These affidavits should 
not have been admitted. If the trial judge had based his 
decision upon them the result at most would be not the reversal 
of the verdict and the ordering of a new trial, but the reversal 
of the decision on the motion for a new trial and a remand of 
the case to the judge for passing again upon that motion. But 
apparently the decision was uninfluenced by these affidavits and 
would have been precisely the same if they had been rejected 
and in our opinion that decision was right. 

The judgment of the circuit court is affirmed. 

J. A. Magoon and J. Lightfoot for the plaintiff. 

W. A. Kimmey and 5. M. Ballou (Kinney, McClanahan & 
Derby and Ballou & Marz on the brief) for defendants. 


SEATTLE BREWING & MALTING CO. v. A. J. CAMP- 
BELL, TREASURER OF THE TERRITORY. 


Exceptions FROM Crrcurr Court, First CIRCUIT. 
Araurep Novemper 12,1906. Drcipep Novemssr 16, 1906. 


Frear, C.J., HARTWELL anp WILDER, JJ. 


FOREIGN CORPORATION, CONSTRUCTION OF STATUTE—‘its capital” held not 
to mean “all its capital.” 

A statute which provides that no foreign corporation, with 
certain exceptions, “which does not invest and use its capital in 
this Territory,” shall have an office in this Territory, unless it 
first pays a prescribed annual license fee, does not apply to 2 
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foreign corporation engaged in selling beer in the Territory which 
in good faith invests a substantial amount of its capital in the 
Territory in land, buildings, bottling plant, stock of beer, etc 


OPINION OF THE COURT BY FREAR, C.J. 


This is an action to recover two annual license fees and pen- 
alties for delinquencies amounting in all to $750 paid under 
protest by the plaintiff to the defendant upon the latter’s demand 
under Revised Laws, Sec. 2625. It was held in 17 Haw. 364, 
on exceptions to an order overruling a demurrer, that under the 
allegations of the complaint the action might properly be 
brought against the treasurer and that the payment was invol- 
untary. The case having since been tried by the circuit court, 
jury waived, judgment was rendered for the plaintiff. The 
defendant now comes here again on exceptions which raise the 
questions whether the plaintiff invests and uses its capital in 
the Territory or is engaged in the business of foreign or inter- 
state commerce, in either of which cases it would not be liable 
to the license fee under the terms of the statute. 

The statute, since amended, provided that no foreign corpor- 
ation, except foreign insurance companies, which “does not 
invest and use its capital in this Territory” shall have an office 
in the Territory without first obtaining from the treasurer an 
annual license to do so, for which license it shall pay one-fourth 
of a mill on each dollar of the capital stock which it is author- 
ized to have, but not less than $150 in any case; provided, how- 
ever, that “no license shall be necessary for any corporation 
engaged in the business of foreign or interstate commerce, or 
while employed by the government of the United States.” A 
penalty of 50 per centum is imposed for delinquency in paying 
the fee. The evidence shows that the plaintiff is a West Vir- 
ginia corporation having breweries in the state of Washington 
and branches in a number of states and territories including 
Alaska, and in South America, Africa, Japan, China, India 
and the Philippines as well as in Hawaii; that its branch here, 
called the Rainier Bottling Works, receives heer from the 
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breweries in the state of Washington and occasionally, to save 
time, from the San Francisco branch, in bulk in containers of 
different sizes and occasionally in bottles in small quantities; 
that it draws off from 60 to 70 per cent. of what it receives in 
bulk and, after putting it through a certain process, bottles and 
sells it, the remainder being sold in the original containers, and 
that it deals also to a small extent in fixtures connected with 
the handling of beer; that the plaintiff has invested about 
$15,000 here in the purchase of land, the erection of a brick 
building and the installation of its bottling plant consisting of 
machinery, ice tanks, refrigerators, ete.; and that its business 
is conducted by the branches in other places in the same way 
as in Hawaii excepting that the beer may be shipped in bottles 
alone to the more remote branches. 

We need consider only the first of the two questions pre- 
sented, namely, that in regard to the plaintiff’s investment of 
its capital in this Territory. 

The defendant contends that the “capital” of a corporation 
is the entire fund with which it transacts its business; that “its 
capital,” within the meaning of the statute, means “all its ceap- 
ital;” that the legislature could not have intended to mean part 
of its capital, for, if so, an investment of a dollar would answer 
the requirements, which would be absurd, and that where the 
words of a statute are ambiguous they should be construed so 
as to avoid absurdity; also that the amendatory act (act 98, 
1905), which inserts the word “all” before “its capital” and 
the word “solely” after the word “engaged” and before the 
word “employed” should be regarded as merely declaratory of 
the meaning which the legislature meant the original law to 
have. The plaintiff contends that there is no reason for reading 
the word “all” into the statute; that the statute was born of a 
grievance of local merchants against foreign corporations which 
sold through agents by catalogue or sample without having 
property in the Territory subject to taxation and which there- 
fore would not be under equal burdens with the local merchants, 
and that the purpose of the statute would be accomplished by 
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the bona fide investinent of a substantial amount of capital in 
the Territory,—such an amount, for instance, as would natur- 
ally be invested by a local dealer carrying on a similar busi- 
ness—and that it would be almost impossible for a foreign cor- 
poration to invest and keep all of its capital in one jurisdiction ; 
that the amendatory act was not intended to be declaratory of 
the meaning of the original act but was meant to alter that with 
a view to widening its scope which had been found in practice 
to be too narrow for its designed purposes; that the insertion of 
the word “solely” in the proviso could not possibly be regarded 
as declaratory of the meaning of the proviso as originally 
worded, for a corporation may be engaged in foreign or inter- 
state commerce even if not solely so engaged; and that the 
rule of strict construction in favor of the taxpayer, which is 
usually applied to revenue laws, should be applied to this law, 
which also, upon its face, shows that it was to have a very 
limited application. 

The words “its capital” are capable of meaning all or some 
of its capital. If a person invests and uses a considerable por- 
tion of his capital here it certainlv cannot be said, negatively, 
that he does not invest and use his capital here. It is the same 
with a corporation. The word “solely” could not by construc- 
tion be read into the proviso before the statute was amended. 
It would be easier to read the word “all” before “its capital” 
and yet that is not required. The words “its capital” are 
ambiguous and should be construed favorably to those against 
whom the statute is sought to be enforced. It does not follow 
that an investment of a mere nominal sum for the purpose of 
evading the statute would suffice any more than it would follow 
from the opposite view that the investment of all but a mere 
nominal sum would not suffice. There may be cases in which 
it would be difficult to say whether the statute had been com- 
plied with so as to avoid payment of the license fee, but it will 
be time enough to decide them when they arise. It is sufficient 
now to decide that the plaintiff has complied with the statute 
so as not to be liable to the payment of the fees and penalties. 
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The exceptions are overruled. 

A. Œ. M. Robertson for plaintiff. 

E. C. Peters, Attorney General, and M. F. Prosser, Deputy 
Attorney General, for defendant. 


ELIZABETH K. WILDER v. H. R. MACFARLANE, JR., 
AND MARY L. MACFARLANE. 


Exceptions rrom Circuit Court, First CIRCUIT, 
SUBMITTED November 5, 1906. Dectnep Novemser 20, 1906. 


Frear, C.J., HARTWELL, J., anb Crrccrr Juneren De Borr 
IN PLACE OF WILDER, J. 


ADVERSE POSSESSION. 

Exclusive use of land fenced off by the owner under mistake of 
her true boundary if continued for the statutory length of time 
would bar an action of ejectment by the owner although the 
adjoining land was held under lease and the lessee claiming the 
intervening strip by adverse possession knew that the fence was 
not on the true boundary. 

Ip.—continued adverse possession by one not in privity of estate or 
contract. 

Two years after the making of the fence on the wrong line the 
lessee of the adjoining land assigned the lease to the lessor of the 
defendants who took possession of the intervening strip of land. 
Held, in the absence of a transfer of this strip of land, whether 
oral or written, the taking possession of it by the defendants’ 
lessor was a separate act of disseisin on her part and that in 
respect of this title there was no privity or succession of relation- 
ships created by deed or other act or by operation of law. 
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OPINION OF THE COURT BY HARTWELL, J. 


The plaintiff brought ejectment for a strip of land at Waikiki 
98 feet long, 11 feet wide at the mauka end and 2.4 fcet wide 
at the makai end, containing 603 square feet, lying along the 
easterly side of L. C. Award 922 to Okun, purchased Septem- 
ber 23, 1899, by the plaintiff from Ninia and others, devisees 
under the will of Okuu. This title was shown at the trial. The 
defendants hold as tenants under Mrs. F. W. Macfarlane who 
claims that she and her predecessor in interest, her father 
H. A. Widemann, held adverse possession of the premises for 
over ten years prior to November 18, 1904, the date of the 
action. The jury found for the plaintiff, the court having 
refused to direct a verdict for her, and the defendants bring 
numerous exceptions to rulings and instructions as well as to 
the verdict. 

In order to sustain the defense it is essential that Mr. Wide- 
maun’s occupancy should have been under a claim of owner- 
ship in himself and adversely to the owner of the Okuu land. 
Adjoining the Okuu land is a wedge shaped parcel of land 
belonging to the Bishop Estate which was leased to F. W. Mac- 
farlane November 1, 1888, for a term of fifteen years. This 
lease was assigned by Macfarlane to Widemann in 1891 and 
was assigned by Widemann to Mrs. Macfarlane in 1895. The 
lease was never recorded and it does not appear that occupation 
was taken under it until 1894 when High and Pratt entered 
into possession under an oral lease from Widemann for a term 
of five years, at the end of which time the Macfarlanes entered 
into possession and in 1905 the Bishop trustees conveyed the 
land to Mrs. Macfarlane. In 1893 Ninia, one of the plaintiff’s 
grantors, made a fence along a line which she was advised by 
a native surveyor was the easterly boundary of the Okuu land 
leaving outside of the fence the strip of land in controversy. 
High and Pratt, under their lease from Widemann, built a cot- 
tage in 1894 which does not appear to have covered any of this 
land, and an outhouse extending along the line of the fence and 
across the land. 
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The first question to settle is whether after the fence was 
made there was adverse use of this land by Widemann or his 
tenants which, if continued for a sufficient length of time under 
the statute of limitations, would bar an action of ejectment by 
the owner of the Okun land. 

This was not a case of mutual mistake about the boundary 
for Widemann knew, as he said, that Ninia placed the fence 
inside of her land and not on the true boundary. Her assent 
to his use of the land outside of the fence, as held in Schraeder 
v. Packer, 129 U. S. 698, “was an acquiescence resulting from 
a pure mistake and error which should not bind the plaintiff 
or estop him from claiming his rights when he discovered the 
mistake.” The use was, however, such as would naturally be 
made by the owner, including, it may be added, pasturage of 
horses. The use was not permissive since the owner did not 
know that it was her land that was being used. Disseisin or 
ouster may be implied from Widemann’s exclusive use of the 
land fenced off which, if continued for the statutory length of 
time, would have precluded the owner from maintaining eject- 
ment. 

But the more difficult question to answer is whether Mrs. 
Macfarlane upon succeeding to the Bishop leasehold in 1895 
could claim the benefit of her father’s adverse possession. The 
court, at the plaintiff’s request, instructed the jury that “in 
cases such as this, where there is no such deed, will or other 
writing, transferring the land in dispute, it is incumbent on 
the defendants to prove that there was an actual or constructive 
delivery of the property by which the adverse claimant got the 
actual or constructive possession of the land from the prior oceu- 
pant.” 

The defendants excepted to the instruction which they claim 
to have been erroneous on the ground that High and Pratt were 
Widemann’s tenants whose possession was his possession and 
that when he transferred his possession to Mrs. Macfarlane the 
continuity of possession was never broken for an instant between 
them. McNeely v. Langdon, 22 Ohio St. 32, is cited to sustain 
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this view, in which the court said: “As respects the rights of 
third persons against whom the possession is held adversely it 
seems to us to be inmaterial, if successive transfers of possession 
were in fact made, whether such transfers were effected by will, 
by deed or by mere agreement either written or verbal.” The 
instruction, it is claimed, “overlooks the right of making a 
transfer of the right to possession bv an understanding betwecn 
Widemann aud Mrs. Macfarlane.” 

The plaintiff insists that there is no evidence upon which 
delivery of possession of the land in dispute can be inferred. 
The Bishop lease, assigned by Mr. Widemann to his daughter, 
describes the leased premises by metes and bounds. Delivery 
of the premises under that lease would not be constructive 
delivery of the Okuu land within the enclosure although not 
within the boundaries of the Bishop land. 

The only evidence which has bcen pointed out to us or which 
we have been able to find in the transcript which refers to the 
transfer of possession of the disputed land is Mrs. Macfarlane’s 
evidence that she acquired it from her father in 1895. The 
expression that she acquired the premises from her father is a 
conclusion of law rather than a statement of fact and would 
not have authorized the inference that anything more was 
intended than that as matter of law the transfer of the lease- 
hold was a transfer of all the land within the fence. In this 
meaning of the language used there was no evidence of delivery 
of possession of the disputed strip and no proof of continuity 
of its possession from the time that it was given up by Wide- 
mann’s tenants, High and Pratt. That Mrs. Macfarlane’s 
remark that she acquired the premises from her father referred 
to the effect which she attributed to the assignment to her of 
the leasehold and to nothing else is evident from her testimony 
that her father, after 1893, when he called her attention to 
Ninia’s mistake in making the fence on the wrong line and to 
his claim of adverse possession outside the line, said nothing to 
her about the strip. The facts are similar to those in Ryan vt. 
Schwartz, 94 Wis. 403, in which the court said: “No presump- 
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tion can be indulged in on this subject. The defendants whollv 
failed to show any such transfer of possession of the strip in 
dispute as would enable them to tack the previous possession of 
Pratt and his heirs, if adverse, to their possession, in order to 
make out the statutory bar.” 

Mrs. Macfarlane’s possession which she acquired by the deliv- 
ery to her of the assignment of the lease was confined to the 
leasehold. At the date of the assignment the statutory limita- 
tion of actions to recover possession of land was twenty years 
‘and the then unexpired residue of the term of the lease was 
ebout seven years. If when Mr. Widemann assigned the lease 
he meant to transfer the Okuu land in order that its continued 
possession by Mrs. Macfarlane for eighteen years longer to 
comply with the statute then in force might secure to her a title 
by adverse possession in the Okuu land, while written evidence 
of the transfer was not requisite, it was essential that he actually 
should make a transfer. As this does not appear to have been 
done Mrs. Macfarlane’s taking possession of the land was a 
separate act of disseisin on her part. Both Widemann and Mrs. 
Macfarlane were in possession without right and were strangers 
to the Okuu title. In respect of that title there was no privity 
or “suecession of relationships created by deed or other act or 
by operation of law.” ZIU. Steel Co. v. Budzisz, 106 Wis. 499. 
The mere fact that one of them succeeded to the other in the 
possession of this land raises no presumption of privity between 
them. Lucy v. Tenn. ete., R. Co., 99 Ala. 246, 8 So. 806. 

As we are unable therefore to find any evidence of actual 
transfer of the possession but merely a delivery of the deed of 
assignment of the leasehold accompanied by a taking possession 
of the land in dispute a verdict, if given for the defendants, 
could not have been sustained. In this view of the case consid- 
eration of the other exceptions is not required. 

Exceptions overruled. 

A. G. M. Robertson for plaintiff. 

A. Lewis, Jr. (Smith & Lewis on the brief) for defendants. 
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ISIDOR RUBENSTEIN, doing business as I. RUBEN- 
STEIN & CO., +. H. HACKFELD & CO., LTD. 


APPEAL rrom Circuit JuDee, First Crecurr. 
ARGUED NOVEMBER 23, 1906. Dercipep Novemper 26, 1906. 


Frear, C.J., HARTWELL anp Wiper, JJ. 


TERRITORIAL SUPREME COURT—need not follow federal supreme court, 
when. 

The supreme court of this Territory may now, notwithstanding 
the amendment of March 3, 1905, which permits appeals from 
this court to the federal supreme court in cases involving more 
than $5000, follow decisions previously rendered by this court, 
although contrary to decisions of that court, on other than federal 
questions. 


OPINION OF THE COURT BY FREAR, C.J. 


The only question presented on this appeal is whether coun- 
sel fees may be allowed as damages under an injunction bond 
conditioned for the payment of “all costs, charges and damages 
sustained,” ete. The circuit judge allowed $500 upon the 
admission of plaintiff’s counsel that the defendant had paid its 
counsel that amount solely for services in procuring the disso- 
lution of the injunction and that that amount was reasonable 
for such services. The plaintiff appealed. 

The plaintiff concedes that by the weight of authority counsel 
fees may be allowed in such a cese; that this court also held 
that way in See Yick Wai Co, v. Ah Soong, 13 Haw. 378, 354; 
that at the date of that decision, April 26, 1901, and at the 
date of the execution of the bond now in question, September 
19, 1904, and of the dissolution of the injunction, October 15, 
1904, this court was free to decide that way notwithstanding 
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the contrary decision by the federal supreme court in Oelrichs 
v. Spain, 15 Wall. 211, for the reason that at those times cases 
could not be taken on appeal or error from this court to that 
court for the review of other than federal questions and that 
the status of this court was the same as that of a state supreme 
court in this respect. See Equitable Life Assurance Society v. 
Brown, 187 U. S. 808; Ex Parte Wilder’s S. Co., 183 U. S. 
545; Wilders S. Co. v. Hind, 108 Fed. 113; Hind v. Wilder’s 
5. Co., 18 Haw. 174. But it is contended that the subsequent 
act of March 3, 1905, (33 Sts. at L. 1085) amending the 
organic act of this Territory so as to permit writs of error and 
appeals to be taken from this court to the federal supreme court 
in all cases where the amount involved, exclusive of costs, 
exceeds the sum or value of $5000, makes the status of this 
court the same as that of the supreme courts of other territories 
in this respect and requires us to follow the decisions of the 
federal supreme court upon this point. See Richards v. Green, 
32 Pac. (Ariz.) 266; Frantz v. Saylor, 12 Okl. 39. 

` The defendant contends that the bond, regarded as a con 
tract, should be construed as made by the parties with refer- 
ence to the state of the law as it then existed under the former 
decision of this court (see Fidelity Co. v. Bucki Co., 189 U. S. 
135), even if a bond executed since the amendment above 
referred to should be construed differently ; also that the amend- 
ment did not have, and was not intended to have, the effect of 
repealing the law as previously decided in this Territory and 
that this court is therefore at liberty now to follow the former 
decision in any case whether the bond was executed before or 
after the amendment. The case may be disposed of on the 
latter contention. The mere fact that the amount involved in 
the present case is under $5000 is of course immaterial; we 
would be bound to follow the decisions of the federal supreme 
court in such a case quite as much as in a similar case involving 
more than $5000. But in our opinion the amendment did not 
have the effect of altering the law as previously established by 
judicial decisions any more than as established by statute or 
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usage; nor did it have the effect of reversing the law as estab- 
lished by decisions properly made after the establishment of 
Territorial government but before the amendment any more 
than it had the effect of reversing decisions made previously, 
or any more than an amendment if made to the federal consti- 
tution permitting appeals upon other than federal questions 
from the state supreme courts to the federal supreme court 
would have the effect of requiring those courts to hold differ- 
ently thereafter from what they had held previously contrary 
to decisions of the federal supreme court. 

The appellant has brought up only so much of the record 
as is necessary to enable us to consider the decree appealed 
from with reference to the single question of law already dis- 
cussed, but enough appears in the record and from statements 
of counsel at the argument to suggest the propriety of express- 
ing a word of caution as to the allowance of fees in cases of 
this kind. The fees allowable are of course not those for the 
entire case but only those reasonably incurred in procuring a 
dissolution of the temporary injunction. Since they are con- 
fined to fees reasonably incurred they do not necessarily include 
all fees actually paid or liable to be paid for procuring the dis- 
solution of the injunction, for that may be more than a reas- 
onable amount; nor do they necessarily include any fees paid 
for that purpose, for there might be circumstances under which 
it might not be reasonable to incur extra expense for the special 
purpose of procuring a dissolution of the injunction. The 
court, too, should take the responsibility of determining for 
itself from the facts not only whether any fee should be allowed 
under the circumstances but also how much, if anything, should 
be allowed, and not be too ready to accept admissions of counsel 
upon these points. 

The decree appealed from is affirmed. 

A. S. Humphreys (J. J. Dunne and R. W. Breckons on the 
brief) for plaintiff. 

C. F. Clemons (Thompson & Clemons and W. A. Kinney 


on the brief) for defendant. 
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IN RE ASSESSMENT OF TAXES, J. B. CASTLE. 
APPEAL FROM Tax APPEAL Court, First Taxation DIVISION.. 
ARGUED OcroBEr 12, 1906. DecipEep Ocroser 12, 1906. 


Frear, C.J., HARTWELL anp WILDER, JJ. 


INCOME TAx—profit on stock transaction not derived in any one taxa- 
tion period. 
One who bought stock in 1898 and sold it in the latter half of 
1905 at a profit of $120,000 is not liable to pay an income tax on 
such profit for the half year taxation period immediately preceding 
January 1, 1906. 


OPINION OF THE COURT BY WILDER, J. 


This is an appeal by J. B. Castle from a decision of the tax 
appeal court of the first taxation division assessing an income 
tax against him on a profit of $120,000 which he made in a stock 
transaction. He bought the stock in 1898 and sold it between 
July 1 and December 31, 1905. At the argument the court 
decided the case from the bench reversing the decision of the 
tax appeal court. 

The appellant contended that this profit is not taxable because 
(1) it was not an income derived during the taxation period in 
question, namely, from July 1, 1905, to January 1, 1906, and 
(2) it was not taxable under the statute in any event. 

On the first point raised the appeal is sustained and the 
decision of the tax appeal court reversed. All that the statute: 
attempts to tax is the income derived during a certain period. 
The period in question in this case was for the six months prior 
to January 1, 1906. R. L., Sec. 1278, as amended by act 87 
of the Laws of 1905, provides for a tax on the amount derived’ 
“during the taxation periods as herein defined,” and that the- 
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first taxation period “shall be the half year immediately preced- 
ing the first day in January, 1906.” R. L., Sec. 1280, as 
amended by the same act, provides that in estimating gains, 
profits and income they shall be derived “during said taxation 
period.” The income in question was not derived during the 
six months preceding January 1, 1906, and therefore was not 
taxable as gains, profits and income derived during that period. 
See Gray v. Darlington, 15 Wall. 68. 

The second contention of the appellant was that a profit 
derived from the purchase and sale of shares of stock is not 
taxable under the statute, that is, that unless shares of stock 
are held to be movable property profits derived from the sale 
of them less the cost of purchase cannot be taxed. It is unnec- 
essary to pass on this question. 

For the foregoing reasons the appeal is sustained and the 
decision of the tax appeal court reversed as heretofore decided. 

D. L. Withington, (Castle € Withington on the brief), for 
the taxpayer. 

M. F. Prosser, Deputy Attorney General, for tax assessor. 
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A. M. BROWN v. C. P. TAUKEA. 
ORIGINAL. 


Triep Nov. 26, 27, 28, 30, Dee. 1, 3, 4, 5, 10. 
Deciwep Dec. 11, 1906. 


Frrar, C.J., HARTWELL anp WILDER, JJ. 


WLECTION CONTEST—not a recount, allowed by statute. 

The statute relating to county elections does not permit a recount 
as such. It provides merely for a contest, to sustain which the 
petitioner should allege of his own knowledge or on information 
and belief and not as mere guess-work, facts sufficient to change 
the result of the election 

BALLOTS AS EVIDENCE—must have been kept safely. 

Before being admitted as evidence, ballots cast at a county elec- 
tion should he affirmatively shown to have been kept in their 
original condition. 

RaLtots-—classes of, held valid. 

The following classes of ballots are valid, when the defects men- 
tioned are inconspicuous or appear to be the result of accident, care- 
lessness, ignorance or want of skill or not of evil intent: ballots 
marked with an instrument other than a lead pencil; ballots or 
which the crosses are imperfectly formed, as when the lines ore 
irregular or repeated or have small hooks at the ends of the arms, 
or when the lines are of varying lengths so as to give the cross the 
appearance of a V or T or Y, or when the cross has the appearance 
of a figure 4; balfots on which the lines of the cross are perpendic 
ular and horizontal instead of oblique, or on which the crosses are 
unusually heavy or one of which is unusually heavy, or in which 
there are small punctures; ballots on which there are small dets 
or other marks near the crosses; or on which there are other acci- 
dental irregular indefinite marks; ballots on which crosses have 
been made and well erased; ballots on which there are impresses 
of other crosses, the result of marking one ballot on top of anothe* 
or of marking on a colored shelf or of folding after marking with 
a soft pencil; ballots on which the cross marks are substantially 
though not entirely within the proper space. 


132 DECEMBER, 1906. 


Ip.—classes of, held invalid. 
The following classes of ballots are invalid: ballots on which 
a cross is not in a proper place, as when it is on the left of the 
name or in the name space or to the right of a blank space; 
ballots on which there are marks that might be regarded as dis 
tinguishing marks, such as a single line left after starting to 
make a cross in a proper place and not completing it, or small dots 
or other marks made in checking off names not voted for, or a 
heavy line made under a cross for emphasis; baliots on which there 
are conspicuous erasures, or through which there is a large hole 
caused by repeated rubbing with a pencil. A voter who spoils his 
ballot should surrender it and obtain another. 
Ip.—may be counted for one class of officers though too many cf 
another class voted for. 
A ballot marked for too many of one class of officers is not 
thereby invalidated as to other classes. 
TIp.—county officers of all classes to be on one ballot. 
The county act requires the names of candidates for all classes 
of county officers elected at one election to be placed on the same 
ballot. 


OPINION OF THE COURT BY FREAR, C.J. 
(Wilder, J., Dissenting.) 


This is an election contest instituted under chapter 11 of the 
county act (L. 1905, act 39) by the republican candidate for 
sheriff of the county of Oahu, who claims that he was elected 
at the general election held November 6, 1906, although he 
was returned as having received only 2721 votes while his only 
opponent, the democratic candidate, to whom the certificate of 
election was issued, was returned as having received 2735, a 
majority of 14. 

The petitioner alleged generally that there were cast 220 
legal votes for him which were not counted, that 160 illegal 
votes were counted for his opponent, and that but for these 
errors he would have received a majority of more than 350. He 
also made specifie allegations as to the number of legal votes 
not counted for him and illegal votes counted for his opponent 
in each of the 10 precincts of the 4th representative district 
and the 13 precincts of the 5th representative district, which 
comprise the county. He further alleged that all snch acts 
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were done by the election officers with the intent and purpose of 
holding an undue election and with the desire to prevent an 
honest expression of the popular will in said election. The 
petition was sworn to of his own knowledge except as to mat- 
ters stated on information and belief, but none of the allegations 
purported to be on information and belief. 

The allegations being such as to indicate that the petition 
had not been prepared with due care, the court inquired at the 
outset whether the petitioner meant to swear to all of the allega- 
tions of his own knowledge. His counsel replied in the nega- 
tive and requested leave, which was granted, to amend the 
petition so as to make the allegations as to votes upon informa- 
tion and belief. Inquiry was made further as to whether the 
petitioner intended to allege actual fraud on the part of the 
inspectors of election, some 69 in ail in the various precincts. 
His counsel replied in the negative as to this also and asked 
leave, which was granted, to amend by striking out the para- 
graph upon that subject. When the ballots of the 1st precinct 
of the 4th district had been put in evidence and disclosed a state 
of facts so variant from the allegations in regard to that pre 
cinet as to indicate, in connection with the allegations of the 
petition as a whole and what had occurred up to that point in 
the trial, that the allegations might not have been founded even 
on information and belief, the court, taking the position that 
the statute did not permit a recount as such or a mere fishing 
expedition undertaken in the hope that in an examination of 
all the ballots enough might be discovered to change the result, 
declined to proceed further unless the petitioner should show 
that he had actual information of mistakes or errors sufficient 
to change the result. The petitioner thereupon took the stand 
and very frankly gave testimony which showed that as to all 
but two precincts his allegations had been a matter of guess 
work; but he did show that in those two precincts, if his infor- 
mation was correct, errors had been committed to an extent 
sufficient to change the result provided other errors were not 
also committed which would operate against him or in favor 
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of his opponent. He also showed that he had some information 
as to two other precincts but of a kind or in regard to matters 
that would not aid him under the allegations of his petition. 

The court then proceeded with the two precincts with regard 
to which the petitioner had definite information and found that 
errors had been made by the inspectors of election adversely to 
him to such an extent as, taken by themselves, would affect the 
result, although other errors also were discovered which still 
left his opponent in the lead but with a smaller majority. A 
majority of the court then held that the petitioner had made 
out a prima facie case and that the other information obtained 
from an examination of all the ballots in those precincts was 
in the nature of defense and rebuttal,—the ballots being exam- 
ined for all purposes, namely, the petitioner’s case, the defense 
and rebuttal at the same time for convenience instead of at sev- 
eral times for the purposes of the theoretically successive stages 
of the case—and that the petitioner might proceed in order to 
show if possible that other errors had been committed against 
him, the corrections of which would offset the crrors discovered 
by the respondent. 

The respondent objected to the introduction of any of the 
ballots in evidence until it was shown affirmatively that they 
were in the same condition in which they were when they 
were cast and when they were deposited bv the inspectors with 
the county clerk, their legal custodian. This was done to the 
satisfaction of the court notwithstanding that an assistant clerk 
in the county clerk’s office, who was also an assistant clerk of 
the republican county committee, which was composed largely 
of special adherents of the petitioner, and whose chairman was 
the clerk of the petitioner, who is the nresent county sheriff, 
also had access to the ballots by reason of knowing the combina- 
tion and having a duplicate key of the safe in which they were 
kept. The respondent,. however, was permitted to show, if he 
could, that the ballots had actually been tampered with, but the 
introduction of such evidence was postponed until after all the 
packages of ballots had been presented and opened so as to 
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give the inspectors of the various precincts an opportunity to 
examine and observe their condition in order to see whether - 
that was the same as when they had done up and sealed the- 
packages. Evidence upon this point was introduced towards. 
the close of the case but with reference to only two precincts, 
as it was with reference to those alone that the facts disclosed’ 
upon opening and counting the ballots seemed tu warrant an 
attempt to show that the ballots had been tampered with. The 
court now holds upon the entire evidence on this subject that 
the ballots were in the condition in which they were when 
deposited with the county clerk and that they had not been tam- 
pered with. We cannot refrain from saying, however, that 
too great care cannot be exercised in preserving ballots as pre- 
scribed by law so that there may be no question as to their 
genuineness; and, especially in view of the facts in this case, 
that no one so closely identified in interests with one of the 
candidates or the committee conducting his campaign as the 
assistant clerk in question should be permitted to have access 
to the place in which the ballots are kept. We may observe 
further while upon this subject that there is no evidence what- 
ever of fraud or attempted fraud on the part of the petitioner 
or any of the inspectors or other officers having anything to do. 
with the election or, so far as disclosed by the ballots, on the- 
part of any voter. There is no indication whatever that a. 
single vote was actually marked for the purposes of identifica~ 
tion or voted in a particular way in consequence of intimida- 
tion or improper inducements, or otherwise except in the exer- 
cise of the voter’s free choice. 

The returns of the inspectors of election showed that the 
respondent, Mr. Iaukea, received 2735 votes and the petitioner, 
Mr. Brown, 2721, a majority of 14 for Mr. Iaukea, but an 
examination of the ballots showed that mistakes had been 
made by the inspectors of seven precincts in counting the ballots 
held good by them. They failed to credit Brown with 13 votes 
which they held valid and credited him with 1 too many. They 
failed to credit Iaukea with 5 votes which they held valid and 
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credited him with 1 too many. Applying these corrections the 
figures returned by the inspectors should be modified on their 
own rulings so as to give Iaukea 2739 votes and Brown 2733, 
a majority of 6 for Iaukea to start with in this contest. 

In passing upon the ballots counted by the inspectors the 
court considered only those which were challenged by counsel 
on one side or the other. Several hundred were thus challenged. 
The court passed upon them precinet by precinct, stating how- 
ever that the rulings were only of a preliminary nature and 
were subject to revision in the light of further knowledge after 
the conclusion of the examination of the ballots of all the pre- 
eincts. Of the ballots challenged, the court rejected prelimi- 
narily 55 that had been counted for Iaukea and 48 that had been 
counted for Brown, a net gain of 7 for Brown, which overcame 
Jaukea’s original majority of 6 by 1 vote. Upon going over 
these again since the close of the evidence, the court holds that 
certain classes of the ballots rejected preliminarily should be 
‘counted, and the application of this ruling shows that 20 of 
these should be counted for each candidate thus producing no 
„change in the result and leaving Brown with a majority of 1. 

On the preliminary examination of the ballots rejected by 
the inspectors, counsel challenged none on either side excepting 
that counsel for the respondent early in the case took the posi- 
tion that ballots upon which too many names were marked for 
officers of one class and which had been rejected by the inspect- 
ors solely on that ground should be counted for officers of other 
classes for which only the proper number of names had beeu 
marked, and this question was reserved for argument and 
decision at the close of the evidence. A majority of the court 
held finally that such ballots were valid as to officers properly 
marked and invalid only as to the classes of officers directly 
affected. Counsel were then asked to examine the ballots 
rejected by the inspectors for the purpose of ascertaining how 
many of this class had been cast for the respective candidates. 
It was found that 153 of this class had been cast for Iaukea and 
xejected by the inspectors which, with 4 of the same class 
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counted by the inspectors but preliminarily rejected by the court, 
made 157 for Iaukea; and that 117 had been cast and rejected 
and none counted by the inspectors for Brown, thus giving 
Taukea a gain of 40 and a majority of 39. 

In examining the ballots rejected by the inspectors for the 
purpose just mentioned counsel for the respondent discovered 
one vote which they had overlooked in the preliminary exami- 
nation which should be counted for Iaukea, thus overcoming 
Brown’s majority of one and leaving the candidates even irre- 
spective of the class of votes just referred to, and giving Iaukea 
a net majority of 40, including that class. 

To sum up, starting from the inspectors’ standpoint, the 
inspectors counted for laukea 2735 but made mistakes of 5 in 
one direction and 1 in the other, which made his total 2739 on 
the inspectors’ showing. The court counted for him 154 of the 
196 votes rejected by the inspectors and rejected 31 counted by 
the inspectors, giving him a net gain of 123 or a total of 2862. 
The inspectors counted for Brown 2721 votes and made mis- 
takes of 13 in one direction and 1 in the other, which made 
his total 2733 on the inspectors’ showing. The court counted 
for him 117 of the 149 which the inspectors rejected, and 
rejected 28 that the inspectors counted, making a net gain of 
89 and a total of 2822, thus making Iaukea’s majority 40. 

To sum up differently, from the standpoint of the court, there 
were cast at the election for county officers in this county 6256 
votes. Of these 439 were not marked for either candidate for 
sheriff or, in a few instances, were marked for both and there- 
fore could not properly be counted for either. This leaves 5817 
cast for one or the other of these candidates, of which 2935 
were cast for Iaukea and 2882 for Brown, making a majority 
of 53 for Iaukea. Of those cast for Iaukea 73 are rejected and 
of those cast for Brown 60 are rejected, leaving Iaukea with 
2862 and Brown with 2822, a majority of 40 for Iaukea. 

In ruling upon the ballots the court construed the statute 
liberally in favor of the voter and very few, if any, votes were 
rejected for any cause which might not easily have been avoided 
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by any reasonably intelligent voter and the counting of which 
would open the door for fraud in future elections. Indeed one 
class of ballots was counted for the reason that it could not be 
excluded under the terms of the statute in the absence of any- 
thing to show a fraudulent intent but which ought to be excluded 
in order to prevent fraud in the future. This was the class of 
ballots marked with other instruments than lead pencils, as, for 
instance, in ink, or in green, blue or purple colored pencils. 
There were eight of these, four for each candidate. The statute 
does not prescribe with what instrument the mark should be 
made. Perhaps it should do so just as statutes elsewhere often 
do by prescribing, for instance, that the mark should be made 
with a black-lead pencil. We do not mean to imply that even 
under the present law ballots of this class could not be rejected 
if it should appear with sufficient clearness from a series of | 
ballots of this character or in any other way that they were 
marked so for the purpose of distinguishing or identifying them. 
Among the other classes of ballots challenged by counsel but 
allowed to be counted by the court were ballots upon which the 
cross marks were imperfectly made, as where the lines were 
irregular or repeated or had small hooks or curves at their ends 
or when, owing to failure to make the lines long enough, the 
cross had the general appearance of a V or a T or a Y, or, 
owing to failure to lift the pencil sufficiently before marking 
the second line, had the appearance of a figure 4, when it was 
evident from inspection that a cross aud not one of these other 
characters was intended. Ballots also were counted in which 
the crosses were substantially in the proper space, although its 
arms extended beyond the space; also ballots in which the lines 
of the crosses were perpendicular and horizontal respectively 
instead of oblique as in the letter X; also ballots on which the 
crosses were unusually heavy or one of which was unusually 
heavy, or in making which a small puncture was made through 
the paper. Ballots also were counted on which there were 
impresses of crosses caused by marking a ballot for territorial 
officers on top of a ballot for county officers; such impresses 
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were found on the face of some ballots and on the back of 
others; in some instances the impress was merely an indentation 
on one side or projection on the other side, while in other 
instances it had a color apparently taken from the color of the 
shelf on which the ballot was laid; similarly ballots were 
counted upon which there was an impress of a cross, known 
as an offset, produced on one part of the face of the ballot from 
contact with a cross properly made on another part, when the 
ballot was folded. Ballots were counted upon which crosses 
had been made and afterwards erased when the erasure had 
been done so that it was not readily discernible. Ballots were 
counted also which had other marks upon them, such as small 
dots or other marks near the crosses evidently the result of 
unsteadiness or want of skill in handling a pencil, and other 
marks of an irregular or indefinite character on various parts 
of the ballot obviously the result of accident caused by careless- 
ness in permitting the pencil to come into contact with the 
ballot when handling the two together. 

The principal classes of ballots that were rejected were bal- 
lots on which the crosses were on the left of the candidates’ 
names, or in the name space itself, or in the space opposite the 
blank space provided at the foot for writing in the name of a 
candidate under certain circumstances,—instead of being in the 
space prescribed by law at the right of the candidate’s name; 
ballots on which there were other marks which might be 
regarded as distinguishing marks, such as lines of more or less 
definite character apparently not the result of accident, such as 
a heavy short mark or longer mark in a proper space for mark- 
ing a ballot, apparently the result of starting to make a cross 
and then abandoning the idea of voting for the candidate whose 
name was opposite, or small dots or check marks extending in 
a line down the whole or a part of the ballot, perhaps made by 
the voter in checking off the names of persons not voted for, 
or, in one instance, a heavy line with a heavy dot in the middle 
of it made under one cross, perhaps for emphasis; ballots upon 
which there were conspicuous erasures, and, in one instanee, 
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in which a large hole was worn apparently by continued rubbing 
with the point of the pencil. The statute prescribes the course 
to be pursued in the case of a spoiled ballot. It is to return the 
ballot to the inspectors and procure another. 

After the preliminary examination of the ballots, which 
showed a majority of one for Brown, the respondent offered to 
prove that one person had voted for Brown, notwithstanding a 
protest made at the time to the inspectors of election, who was 
disqualified from voting by reason of having been convicted 
of an offense punishable by imprisonment for more than one 
year and not having been pardoned or restored to his civil 
rights; also that another person had voted for Brown who was 
disqualified by reason of not having attained the age of 21 
years. The court, however, declined to admit the evidence. 
The registration list is conclusive on the right of a person to 
vote (Rev. L., Secs. 54-58) and the only way to change the 
registration list is by application to the board of registration or 
by appeal from the decision of the board to the supreme court. 
Rev. L., Sees. 47, 50-53, 55-58. The statute makes no provision 
for challenging voters at the polls. The result if one obtains 
registration illegally is not to cause his vote to be rejected but 
to subject him to the penalties prescribed for perjury or other 
offenses under the election laws. Rev. L., Sees. 49, 63, 107-112. 
The organic act, it is true, prohibits persons of the classes now 
in question from voting but the same act also provides for the 
system of registration. 

The principal question, therefore, upon which the case 
depends is whether ballots properly marked for a certain class 
of officers, but upon which too many persons are voted for of 
another class, should be rejected as a whole or only as to the 
class directly affected. Eight classes of county officers are voted 
for at a general county election—if we regard supervisors at 
large and district supervisors as belonging to different classes 
for purposes of election inasmuch as the names of candidates 
of each class have to he arranged separately on the ballot. 
They are supervisor at large, district supervisors, sheriff, deputy 
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sheriff, clerk, auditor, attorney and treasurer. The county act 
does not contemplate that there should be eight separate ballots 
for these officers and therefore does not support the argument 
that the eight parts of the ballot actually used should be 
regarded as so many different ballots and that the invalidity of 
one should not affect the others merely because through some 
mistake they happened to be attached or placed on one piece of 
paper. The county act (Sec. 38) provides that, “The ballots 
shall be of green paper and their general form, arrangement, 
number and style of printing shall be as prescribed by law 
for ballots for senators and representatives,” and (Sec. 54) that 
for the first election “such ballots shall be white in color and 
of uniform size, shape and thickness ;” also (Secs. 37, 54) that 
the ballot boxes for both the first and subsequent elections shall 
be marked “County Officers.” Ballots for senators under the 
general election law (Rev. L., Sec. 70) are required to be of 
blue paper and ballots for representatives of white paper and 
the ballot boxes for these classes of officers are required (See. 
67) to be marked “For Senators” and “For Representatives” 
respectively. We could hardly ascribe to the legislature an 
intention to require eight different ballots cast at the same 
election to be of the same color or to be deposited in eight dif- 
ferent boxes all marked the same way. Taking the two require- 
ments together—the uniform color of the ballots and uniform 
marking of the boxes—the absurdity of holding that more than 
one ballot or one box for county officers at one election was 
intended is evident, for if there were eight ballots of the same 
color and eight boxes marked the same way it would be impos 
sible for the inspectors to know into which box to put any par- 
ticular ballot unless they opened the ballot to see for which 
class of officers it was cast and thereby destroyed its secrecy, 
and unless they also remembered for what class of officers each 
lox was intended and deposited the ballots in the boxes accord- 
ingly without reference to their markings. But the fact that 
only one ballot is contemplated for all county officers is not of 
itself sufficient to show that voting for too many officers of 
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one class should exclude votes properly indicated for officers 
of other classes. The solution of that question depends upon 
the provisions of the general election law. The county act 
makes some special provisions for elections of county officers 
and provides generally (Sec. 29) that, “The general laws and 
rules governing the election of senators and representatives of 
the Territory shall apply in the election of county officers 
wherever applicable except as herein provided.” 

The provisions of the general election law upon the point in 
question are found in Rev. L., Sec. 94, which reads as follows: 

“Tf more names are voted for on a ballot than there are 
offices to be filled; or, 

“If on a ballot for representatives a larger number of votes 
are marked than the law authorizes; or, 

“Tf a ballot contains any mark or symbol whereby it may 
be identified, or any mark or symbol contrary to the provisions 
hereof; or, 

“Tf two or more ballots are found in the ballot box so folded 
together as to make it clearly evident that more than one ballot 
was put in by one person; or, 

“Tf a ballot in any other way be contrary to the provisions 
hereof; then such ballot and all it contains must be rejected. 

“But no such ballot shall be rejected for containing a less 
number of names voted for than the law authorizes. 

“Each ballot which shall be held to be invalid as aforesaid 
shall be indorsed on the back by the chairman of inspectors with 
his name or initials, and the word ‘rejected.’ ” 

The only parts of this section that might possibly be appli- 
cable upon this point are the first, second, third and fifth para- 
graphs. 

The second paragraph was inserted originally with reference 
to the system of cumulative voting which was then (1894) in 
vogue for representatives and may now be regarded as retained 
by oversight and as wholly inapplicable to any elections for 
want of a subject to which it may apply, or else as surplusage, 
if it may be applied now, for, as applied to the present system 
of voting, it adds nothing to the preceding paragraph. 

The first paragraph is the one chiefly sought to be applied. 
This paragraph was framed and inserted originally with refer- 
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ence to elections for senators and representatives, which were 
the only elections then held and for which there were separate 
ballots, each of which contained the names of only one class 
of candidates. No such ballot as is now required for county 
officers of different classes was contemplated at that time. There 
was no occasion for framing this paragraph as corresponding 
paragraphs inserted in election laws elsewhere with reference 
to ballots for more than one class of officers are framed—so 
as to provide in substance that if more names are voted for for 
any class of officers than there are offices of that class to be 
filled the ballot shall not be counted for officers of that class. 
How far should this clause be applied to the new conditions 
with reference to which it was not enacted, and its application 
to which in the mode contended for by the petitioner evidently 
was not contemplated by the framers of the county act and 
would result in nullifying the votes of 274 voters for various 
classes of officers cast at the election in question and would in 
all probability similarly affect numerous votes at subsequent 
elections? The question is not the same as it would be if this 
clause had been enacted with special reference to county elec- 
tions. It is merely a question of construction as to how far 
it is applicable to county elections under a general provision 
that the general election law should apply to such elections but 
only so far as applicable. If this paragraph is applied literally 
to ballots for county officers and in the same sense precisely in 
which it was intended to apply to ballots for senators and 
representatives, it means that a ballot should be rejected only 
when more names are voted for on the entire ballot than there 
are offices to be filled at the entire county election ; that is, if too 
many supervisors, for instance, are voted for but too few of 
other classes of officers are voted for, so as to leave the aggregate 
of all classes voted for not more than the aggregate of all offices 
to be filled, the ballot would be good, while if the voter should 
similarly vote for too many supervisors but fail to omit to 
vote for some other officers, with the result that the aggregate 
number voted for of all classes exceeded the aggregate number 
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that might properly be voted for, the ballot would be bad. Such 
a construction would be absurd. Moreover, under this literal 
construction many of the ballots of this class would be in con- 
formity with the law, for in many instances the total number 
of all classes voted for does not exceed the total number that 
might be voted for. If, on the other hand, this paragraph 
could be applied distributively so as to refer to the several parts 
devoted to the respective classes of officers on the county ballot 
—just as the provision in the county act that the arrangement 
of the ballot shonld be the same as that of a ballot for senators 
or representatives would require the names of the candidates 
in each class to be arranged alphabetically by themselves and 
would not require the names of candidates of all classes on 
the entire ticket to be so arranged together—then the portion 
set apart for each class of officers on the county ballot should 
be regarded independently of other portions and as constituting 
a separate ballot for the purposes of this statute, and that part 
alone would be invalidated by a vote in it for too many names; 
the statute provides merely that “such ballot” must be rejected. 
And yet there are difficulties in the way of such a construction, 
for that would require the word “ballot” to be construed in 
one sense in one paragraph and in another sense in another 
paragraph in the same section. It would make the word ballot 
mean the portion devoted to a particular class in the first para- 
graph and mean the whole in the third paragraph, for instance ; 
moreover, under the last paragraph it would require the inspect- 
ors to write the word “rejected” on the back of the portion or 
portions on which too many names were voted, leaving the 
ballot good as to other portions, which could hardly have been 
intended. A third construction of the first paragraph, which 
is perhaps the only construction that would favor the petitioner, 
would be to treat the clause as distributive so far as voting for 
too many names is concerned and as applying to the whole bal- 
lot so far as invalidating it is concerned; in other words, to 
combine the first two suggested constructions just referred to. 
But to do this it would be necessary to read other words into 
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-the provision so as to make it read somewhat as follows: “If 
more names are voted for for one class of officers on a ballot 
than there are offices of that class to be filled, then the whole of 
such ballot and all it contains must be rejected.” That would 
be for the court to inject words into a statute in order to make 
it mean as applied to new conditions what it could not have 
meant when originally enacted and to produce a result that 
could not have been intended by the legislature which created 
the new conditions and that would be destructive of the voting 
privileges of large numbers of citizens. That should not be 
done in the absence of a clear indication that such a result was 
intended. It is true there is one case that points in the other 
direction, namely, that of Deloatch v. Rogers, 86 N. ©. 357. 
In that case the view expressed was mere dictum, not necessary 
for the decision of the case, as the court itself recognized; the 
clause in question was worded differently although much the 
same in substance, and the statute as a whole was framed on a 
different theory; and yet it cannot be denied that the case 
points strongly in the other direction as far as it goes. The 
statute there, however, was enacted with direct reference to 
ballots covering several classes of officers and could not be 
given any effect whatever unless construed in that way, while 
here the statute was passed with reference to ballots covering 
only one class of officers and is still applicable and effective 
as to such ballots and is merely a part of a general election law 
which by a general clause is made applicable to the class of 
ballots now in question only in so far as it, the general law, 
is applicable. In that case the court held that it could not read. 
certain words into one part of the statute, but apparently it 
was obliged to read other words into another part in order to 
make it mean what it was held to mean and in order to make 
it effective for any purpose. In the present case there is no 
necessity for reading words into the statute in order to give- 
it effect and much reason for not doing so in order to prevent 
its having a meaning which could not have been intended and. 
would produce disastrous results. 
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But is not a vote for too many names of one class a mark or 
symbol whereby the ballot may be identified or a mark or 
symbol contrary to the provisions of the statute within the 
meaning of the third paragraph of this section? This para- 
graph must receive, and has universally received, both here 
and elsewhere, a liberal construction in order to avoid depriving 
citizens of the voting franchise through no fault of theirs, 
although a sufficiently strict construction to effectuate the pur- 
pose of an election law of this character by preserving the 
secrecy of the ballot. This is exemplified by the rulings above 
referred to in the present case, which show that it is not every 
mark or symbol by which a ballot may be identified or which is 
contrary to the provisions of the statute that invalidates it. The 
question of the intent of the voter and the spirit of the provision 
qualifies its literal meaning. In itself a vote for too many is 
no more a distinguishing mark than a vote for fewer than the 
law allows. The difference is that in one case the vote cannot 
be counted while in the other it can be, but one is as much a 
symbol of identification as the other. Even when too many 
are voted for the vote for each taken by itself is perfectly proper 
and in strict accord with the statute, and the only reason why 
it cannot be counted is because there are so many votes all 
equally good that it is impossible to say for which of the can- 
didates they should be counted. It is also extremely improbable 
that too many names in one class would be marked for the pur- 
pose of identification, for that would deprive the voter of his 
vote as to all officers of that class. It is at least a question 
whether the blanket clause referring to marks and symbols 
contrary to the provisions of the statute should be given a 
broader meaning than that which relates to marks and symbols 
whereby the ballot may be identified. In Dennis v. Caughlin, 
22 Nev. 4447, the statute provided that “Any ballot upon which 
appears names, words or marks written or printed, except as 
in this act provided, shall not be counted.” The court said 
that the statute was less liberal in its terins than statutes of 
other states, and that if its provisions relating to marks were 
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to be literally enforced many voters would be disfranchised, and 
held that it should be read as if it had attached to it the quali- 
fication that if a mark satisfactorily appeared to have been 
made inadvertently or accidentally and not for an evil purpose 
it was not within the meaning of the statute and that the broad 
provision quoted should be construed practically as a provision 
against identifying or distinguishing marks. Moreover, the 
blanket clause now in question refers to marks and symbols 
“contrary to the provisions hereof,” meaning the provisions of 
the general election law, and there is no express provision in 
that against voting for too many. There is, it is true, a pro- 
vision in the organic act, which by reference incorporates the 
general election law, as to how many senators and representa- 
tives respectively one may vote for, but that cannot apply to 
county officers and there is not even such a provision in the 
county act as to county officers. Of course, on general principles 
no more persons can be voted for than there are offices to be 
filled, but that is not by reason of prohibitory clauses in the 
statute. It is by general law and for the reason that such a 
vote could not be given effect because it would be impossible to 
ascertain for which of the excessive number of names voted for 
the vote should be counted. Further, the section itself pro- 
vides separatelv in the first paragraph for the case of voting for 
too many names as if that were not deemed by the legislature 
to be included among the marks and symbols referred to in the 
paragraph in question. In support of these views, see Day v. 
Dunning, 127 Cal. 55; Borders v. Williams, 155 Ind. 36; State 
v. Sadler, 25 Nev. 131, although these decisions are not pre- 
cisely in point inasmuch as the statutes differed in some 
respects from ours. The fact, if it is a fact, that the first para- 
graph of this section does not apply to county elections, cannot 
he urged against this view on the theory that if it does not 
apply to such elections it cannot affect the construction of the 
third paragraph, which does apply, for the latter must apply in 
the sense in which it is used with reference to senatorial and 
representative elections to which the first paragraph does apply. 
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_Moreover the first paragraph, as well as its counterpart, the 
sixth paragraph, is merely a statement of what the law would 
be irrespective of the statute. 

The fifth paragraph of this section, which is the only para- 
graph remaining that could possibly have any application, may 
be disposed of on the same reasoning as the blanket clause in 
the third paragraph, and the additional reason that by its terms 
it contemplates only such cases as are contrary to the provisions 
of the statute in some “other way” than those already mentioned, 
including that of voting for too many. 

This court a little more than a year ago ruled during the 
course of the trial in the case of Fernandez v. Adams that the 
entire ballot was invalid. That ruling, however, was made 
without the aid of much, if any, argument by counsel and was 
never reduced to writing or reported, the case having been dis- 
continued by the petitioner. On these grounds and others there 
is not the same reason for adhering to it as there is for adhering 
to many other classes of decisions. It is not like a decision 
upon the faith of which vested rights have heen acquired, and 
which, therefore should not be disturbed except for very 
weighty reasons, or like a decision on a question of practice 
which often should not be disturbed for the very reason that it 
is a mere question of practice in regard to which it might be 
of no great consequence which way the practice is and of greater 
consequence that it should be certain and uniform than that it 
should be the best. It was a decision the reversal of which on 
the one hand can affect only the future and on the other will 
seriously affeet the very important matter of the elective fran- 
chise of large numbers of citizens. If incorrect it should be 
reversed for the purpose of giving effect to those important priv- 
ileges. 

Counsel for the petitioner having been permitted upon 
request to reargue the question as to ballots on which too many 
names had been voted for of one class, after the opinions of the 
justices had been informally announced upon that question, the 
majority of the court see no reason for altering the foregoing 


BROWN v. LAUKEA. 149 


views. The case of Duvall v. Miller, 94 Md. 697, cited on the 
reargument is not in point. Not to mention other points of 
difference, the statute contained express language indicating 
that if more persons were voted for of one class the whole 
ballot should be rejected. In this connection it is interesting to 
note that the earlier statute in Maryland had been more like 
ours, for it provided that “If upon opening any of the said bal- 
lots there is found any more names written or printed on any 
of them than there ought to be * * *, such ballot shall 
be rejected and not counted ;” and yet it had for 85 years been 
uniformly construed as meaning that the ballots on which too 
many names had been voted for one class of officers should be 
rejected as to that class only, and this fact was relied on by 
counsel, including Charles J. Bonaparte, as a reason why the 
court should hold the same way even under the statute as 
amended, but the court held that the amendment clearly required 
a different construction. 

The judgment of the court is that the respondent was elected 
sheriff of the County of Oahu at the election held on November 
6, 1906, for the term beginning at 12 o’clock noon on the first 
Monday in January, 1907. 

G. D. Gear, J. J. Dunne and E. A. Douthztt for petitioner. 

W. A. Kinney, W. 8S. Edings, W. A. Whiting and J. Lightfoot 


for respondent. 


CONCURRING OPINION OF HARTWELL, J. 


The provision of the county act that “the general laws and 
rules governing the election of senators and representatives of 
the Territory shall apply in the election of county officers 
wherever applicable except as herein provided” (Sec. 29, Ch. 
10) appears on first impression to mean that the law which 
requires the rejection of a ballot for senators and a ballot for 
representatives “if more names are voted for on a ballot than 
there are offices to be filled” applies to ballots for county officers 
and requires the rejection of the entire ballot for all such officers 
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whenever too many names for any one office are voted for and 
not merely the reiection of that portion of the ballot which 
includes the candidates for that one office. This was the impres- 
sion that we had in the Fernandez case and we so ruled, although 
I believe the matter was submitted without argument. But 
since the argument has been made in this case I am convinced 
by examination of the various provisions of the two statutes 
that the provision of the law which relates to ballots for senators 
and representatives is inapplicable to ballots containing the 
names of all the candidates for county offices. The county act, 
Ch. 10, entitled “Elections,” provides (Sec. 30) that the pre- 
cincts and polling places established by law for the election of 
senators and representatives shall be the same for the election 
of county officers; (Sec. 31) that voters registered for senators 
and representatives shall be qualified to vote for county officers 
in the county where they reside; (Sec. 32) and may register 
before the boards of registration provided by law for the election 
of senators and representatives; (Sec. 33) that nominations for 
county officers shall be deposited with the county clerk with a 
deposit of $25 for expenses of election; (Sec. 34) that returns 
of election of county officers with the ballots, lists and records 
concerning the election shall be transmitted to the county clerk 
and preserved by him according to law; (See. 35) that upon 
failure of election of any county officer by reason of a tie vote 
a special election shall be ordered by the board of supervisors ; 
(Sec. 36) that the board of supervisors shall issue a proclama- 
tion at least sixty days before a general election and forty days 
before a special election; (Sec. 37) that ballot boxes for elec- 
tion of county officers shall be furnished by the board of super- 
visors, marked “County Officers”; (Sec. 38) that the county 
clerk shall prepare the ballots for county officers which ‘shall 
be of green paper and their general form, arrangement, number 
and style of printing shall be as prescribed by law for ballots 
for senators and representatives ;” (Sec. 39) that the county 
clerk shall tabulate the returns of election and ascertain the 
result in the presence of any candidate or his agent who desires 
to be present. 


BROWN v. IAUKEA. 151 


Comparison of this chapter of the county act with Ch. 7, 
R. L., relating to general elections, shows that many provisions 
in the general election law are clearly applicable to county elece- 
tions, as, for instance, the requirements in Secs. 26 and 27 
concerning the statement to be contained in the proclamation, 
the languages and the newspapers in which it shall be pub- 
lished and the places where it shall be posted ; the provisions for 
the appointment, tenure, meetings and powers of the boards of 
registration, the applications for examination for registration 
and the procedure in the examination of the applicant and other 
matters relating to the registration (Secs. 37-58, Ib.) ; the num- 
ber and appointment of the inspectors of election and their 
duties (Secs. 59-63, Ib.) ; the hours for voting, admission within 
the polling place and numerous other provisions relating to the 
conduct of the election which are made applicable to county elec- 
tions under the provision above quoted in Sec. 29 of Ch. 10. 
Sees. 71 and 72, Ib., requiring separate ballots containing the 
names of candidates for senators and representatives, are 
obviously inapplicable to county elections. Indeed, the county 
act does not specifically require one ballot for all the county 
offices and it is only by inference from the requirement that the 
ballots shall all be of the same colored paper and from the incon- 
venience of a separate ballot and ballot box for each class of 
county offices that the candidates for all the county offices may 
be regarded as properly placed on one ballot. This fact is 
significant since a mistake in voting for too many names on a 
senatorial ticket or on a representative ticket would merely 
invalidate the vote for the office of senator or representative, for 
the obvious reason that it would be impossible to say for whom 
the voter intended to vote, while in the case of a ballot contain 
ing the names of all the county officers a mistake in voting for 
too many of any of the seven classes of offices would not for 
the same reason invalidate the votes for the other offices on 
that ticket. 

The maxim applies cessante ratione legis cessat tpsa lea, 
when the reason of any particular law ceases so does the law 
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itself. Co. Litt. 70 ¢ Whether the general law of elections is 
applicable to the county elections or not is a question of infer- 
ence or construction and the rule applies that a statute ought 
to be construed liberally in favor of the voter rather than against 
him. There is probably no other instance of the establishment 
of a territorial or state government having general election 
laws followed, as in this case, many years after by a law estab- 
lishing county elections. Certainly no decision has been made 
known to this court under a statute which, like our county act, 
enacts so much only of the general election law as is applicable 
leaving the question of how much is applicable, as well as how 
much is inapplicable, to be determined by construction. 

In the North Carolina case, 86 N. C. 358, the statute was 
explicit, requiring that “if any ticket shall contain the names 
of more persons than said elector has a right to vote for or shall 
have a device upon it such ticket shall not be numbered in taking 
the ballots.” The court necessarily held that it had no right to 
restrict the statute by the qualifying words “for the same office,” 
also holding that the insertion of inadmissible names upon the 
ballot was in the nature of a “device put upon it for the purpose 
of distinguishing it.” 

The definition of a ballot under our general election law is 
“a written or printed or partly written and partly printed paper 
containing the names of persons to be voted for and the office 
to be filled.” Sec. 68, R. L. A ballot for the county offices of 
supervisors, sheriff, county clerk, auditor, assessor and tax 
collector, county attorney and treasurer is a ballot for seven dif- 
ferent offices and might properly be regarded as a ticket contain- 
ing seven ballots for the different classes of offices. In this 
view the ballot to be rejected would be that only which included 
the names of candidates for any one of these several offices. The 
general law distinguishes between ballots which were invalid 
because more names are voted for than there are offices to be 
filled and ballots containing any mark or symbol of identifica- 
tion or contrary to the provisions of the law. The two things 
are not identical, nor does it seem to me that voting for too 
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many names can properly be regarded as a mark or symbol of 
identification or f contrary to other provisions of the statute 
although unauthorized thereby. 

The law requiring senatorial and representative ballots to be 
rejected if more names are voted for.on them than there are 
offices to be filled is inapplicable to county ballots which place 
on one ticket the names of candidates for a series of different 
offices unless such tickets (for that is what they are) be regarded 
as containing a series of ballots, any one of which is to be 
rejected if it contains too many names voted for in any one of 
the series. 

To sum up the foregoing: It is contrary to law to vote for too 
many persons for an office and such votes must be rejected as 
illegal whether their rejection is required by statute or not. 
The statute which makes void and requires the rejection of a 
senatorial ballot in which too many senators are voted for or a 
representative ballot for more representatives than can be 
elected is literally inapplicable to an entire ballot for all the 
county officers in which too many persons for any one of those 
offices are voted for and such ballots could not have been 
intended by and be contrary to the law relating to election of 
senators and representatives for no counties were then in exist- 
ence. The county act, which prescribes the number of persons 
who may be elected for any one office, makes a vote for more 
than such number for that office illegal but does not make 
illegal the votes on the same ballot for the proper number of 
persons for the other offices. Voting for too many persons for 
any one county office is not the identifying mark or symbol 
intended by the general election law. 

There is no reason why the statute which requires rejection 
of marked senatorial or representative ballots should not equally 
apply but there is every reason for applying it to county ballots 
in order to accomplish the object of the statute which is the 
same in one class of ballots as in the other. On the other hand 
there is no reason for applying, and there is abundant reason 
for not applying, to county ballots the statute which requires 
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rejection of a senatorial or representative ballot for too man, 
persons in order to accomplish its object of ascertaining for 
whom the vote is cast. The statute, for the purpose for which it 
wa» made, is applicable to county ballots to the extent only of 
the incorrect vote. 


DISSENTING OPINION OF WILDER, J. 


Il am compelled to dissent from that part of the majority 
opinion which holds that ballots with more names voted for 
than offices to be filled should be counted. 

Section 29 of the county act provides that the “general laws 
and rules governing the election of senators and representatives 
of the Territory shall apply in the election of county officers 
wherever applicable except as herein provided.” 

Section 94 of the Revised Laws is as follows: “If more 
names are voted for on a ballot than there are offices to be 
filled; or, * * * if a ballot contains any mark or symbol 
whereby it may be identified, or any mark contrary to the pro- 
visions hereof; or, if two or more ballots are found in,the ballot 
box so folded together as to make it clearly evident that more 
than one ballot was put in by one person; or, if a ballot in ans 
other way be contrary to the provisions hereof; then such ballot 
and all it contains must be rejected. But no ballot shall be 
rejected for containing a less number of names voted for than 
the law authorizes. Each ballot which shall be held to he 
invalid as aforesaid shall be indorsed on the back by the chair- 
man of inspectors, with his name or initials, and the word 
‘rejected.’ ” 

The majority opinion holds that subdivision 1 of Section 94, 
R. L., is not applicable to county elections, the line of reasoning 
of the Chief Justice by which that conclusion is reached not 
being exactly followed by Mr. Justice Hartwell. 

All that this first subdivision means is that, if there are more 
names on a ballot than the law authorizes, it must be rejected. 
That is clearly shown by a later provision in section 94, R. L., 
that a ballot shall not be rejected for containing a less number 
of names voted for than the law authorizes. 
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The first question to determine is whether the paper contain- 
ing a list of the candidates for the various county offices con- 
stitutes one ballot or eight ballots. If it is only one ballot then 
there is no reason why the first subdivision of section 94 R. L. 
is inapplicable to county elections; otherwise if it is eight bal- 
lots. Sections 68 and 69 of the Revised Laws provide that “A 
ballot is a written or printed, or partly written and partly 
printed paper containing the names of persons to be voted for 
and the office to be filled. A ballot shall contain the name or 
naines of the person or persons to be voted for; the office or 
offices for, and the district in which the election is being held; 
and the term or terms of the respective offices being voted for.” 
That only one ballot is contemplated by the county act is clear 
to my mind. This is shown by the various provisions of that 
act in regard to the color of the paper, the uniform size, arrange 
ment, number and style of printing of the ballots and that but 
one ballot box is provided for in each precinct in which all the 
county ballots are deposited. County Act, Secs. 37, 38, 54. 

It is conceded by the majority that a ballot marked for too 
many names should not be counted so far as that particular part 
of it is concerned. Yet, by the express provisions of the statute, 
a ballot must be rejected as a whole or not at all. There is 
absolutely nothing in the statute giving the inspectors the right 
or authority to reject a ballot in part and count the balance. 
The only provision for rejecting ballots at all is found in this 
section 94 R. L., which is that “such ballot and all it contains” 
must be rejected. That section further provides how rejected 
ballots shall be marked, namely, by being indorsed on the back 
by the chairman of the inspectors with his name or initials and 
the word “rejected.” But the majority of the court would add 
to the statute a provision for rejecting a part of a ballot and 
marking it accordingly. 

In my opinion subdivision 1 of section 94 R. L. applies to 
county elections. 

But, irrespective of that first subdivision, these ballots must 
be rejected because they clearly come within the other subdi- 
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visions of that section, namely, they are ballots contrary to and 
unauthorized by law. The proposition that a ballot with too 
many names voted for on it is unauthorized by law is so clear 
that it requires no discussion. And where is the authority to 
count a ballot in part when that ballot is unauthorized by law ? 

The holding by the majority that a ballot with more names 
voted for as to a particular office thereon than the law authorizes 
should be counted as to all other offices on the ground of an hon- 
est mistake of the voter is inconsistent with an holding that a 
ballot with a cross opposite the blank space provided for aa to 
each office should not be counted at all, because there is the 
same honest mistake of the voter. In each case the ballot is not 
authorized by law. 

Finally, a rule which was followed at the first election under 
the county act, which course was approved by this court in 
Fernandez v. Adams (unreported because petitioner discon- 
tinued after the ruling was made,) and which was again fol- 
lowed at the second election under the county act, should not be 
reversed nnless the former ruling was clearly erroneous, which 
is not the case. The result is that whichever course is adopted 
by the inspectors at future elections is liable to be again 
reversed by this court. 
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D. L. PETERSON v. WAIALUA AGRICULTURAL COM- 
PANY, LIMITED, AND CECIL BROWN. 


ORIGINAL. 
ArcuEp Decemper 10, 1906. Derecıpen DecrmseR 14, 1906. 


HarTWELL anp Wiper, JJ., ann Circuit Juper De Borr 
IN PLACE OF FREAR, C.J. 


FORECLOSURE BY ENTRY—Tight to subsequent rents—certificate of entry. 
A mortgagee, after peaceable entry for foreclosure, is entitled 
to the rents although a foreclosure sale was substituted for tha 
foreclosure ky entry. The certificate of entry intended by the stat- 
ute (Sec. 2166, R. L.) does not require averment of default in the 
conditions of the mortgage. 
MORTGAGEE’S ASSIGNMENT OF MORTGAGE—power of sale. 

The W, A. Co., mortgagee, in order to secure its bonds, assigned 
property, which may have included the above mortgage, by deed 
of trust which authorized the W. A. Co. until default on its part 
to “possess and enjoy the said premises with the appurtenances 
and all and singular the rights and privileges hereinbefore 
described, to manage and use the same and receive and take the 
income, earnings, rents, issues and profits thereof.” This gave 
that company the right to exercise the power of sale in the mort- 


gage. 


OPINION OF THE COURT BY HARTWELL, J. 


The plaintiff claims the rent of certain lands which he bought 
subject to a mortgage made by his grantor to the Waialua Agri- 
cultural Company, Limited, which did not specifically assign 
the rents of the mortgaged property and provided that upon 
default “the mortgagee, its successors or assigns, might, with 
or without first taking possession, sell all the said premises or 
any part thereof at publie sale.” The principal and interest of 
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the mortgage becoming overdue, on December 21, 1905, the 
Waialua Co. by its manager, acting under the authority of the 
Hawaiian Trust Company, Limited, trustee, entered into pos- 
session of the mortgaged property peaceably and openly in the 
presence of two witnesses and recorded in the registry of con- 
veyances a sworn certificate of the fact and time of such entry 
(this being done under the provision of Sec. 2166, R. L.) at 
the same time notifying the tenants upon the land to pay the 
rents to it, which they agreed to do, but on notice from the 
plaintiff as owner of the equity they paid the rents, with consent 
of the plaintiff and the Waialua Co., to a third person to abide 
the decision of the court herein. The Waialua Co. had assigned 
the mortgage and note to the Hawaiian Trust Co., together with 
other property, by deed of trust, to secure payment of its bonds, 
which deed of trust was canceled March 21, 1906, and a new 
deed of trust was made by the Waialua Co. to the Trust Co., a 
copy of which is attached to the pleadings. The schedules in 
the new deed of trust contain no reference to the mortgage nor 
was it included therein. This deed of trust is still in force. 
The Trust Co. have made no release nor assignment of the 
mortgage. August 11, 1906, the Waialua Co. sold the mort- 
gaged premises under the power of sale therein contained. The 
amount realized from the sale was not sufficient to pay the 
amount due nor would it be sutticient if the rents were added. 
The plaintiff contends (1) that the mortgage was in effect 
a pledge and did not pass to the mortgagee the possession nor 
the right to the lands, that the plaintiff as owner of the equity 
stood in the place of the mortgagor and was entitled to the pos- 
session of the property and the rents thereof until the legal fore- 
closure of the mortgage; (2) that the foreclosure by peaceable 
entry and possession was ineffectual for foreclosure because not 
continued for one year and was abandoned by the subsequent 
foreclosure sale and also beeause the certificate of entry was 
incomplete In not showing all the facts necessary to the fore- 
closure, particularly that there had been a breach or default in 
the conditions of the mortgage, citing Bullerficld v. Bon, 12 


Haw. 337; (3) that the mortgage was assigned to the Trust Co. 
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by the second trust deed though not specifically referred to in 
its schedules, the wording of the trust deed being as, follows: 
“The Party of the First Part (Waialua Agricultural Company, 
Limited,) has given, granted, bargained, sold, released, as- 
signed, transferred and conveyed, and by these presents does 
give, grant, bargain, sell, release, assign, transfer and convey 
unto the said Hawaiian Trust Company, Limited, Party of the 
Second Part, as Trustee, and to its successors and assigns for- 
ever, all the property now owned, or that may hereafter be 
acquired by the said Party of the First Part, (except its fran- 
chise), and particularly those situated on the Island of Oahu, 
Territory of Hawaii, described as follows, to wit: All and 
singular the property, real, personal and mixed of every nature 
and description and wherever situate, particularly mentioned 
and described in Schedules ‘A’, ‘B’ and ‘C’, hereinafter set 
forth, to which schedules reference is hereby made; the same 
comprising the plantation of the Waialua Agricultural Com- 
pany, Limited, and all additions and improvements which may 
be made thereto, and all property now owned and that may be 
hereafter acquired by said Waialua Agricultural Company, 
Limited, or to which it may become entitled ;” (4) that there 
has been no valid foreclosure of the mortgage the right to fore- 
close it being in the Trust Co. whence the plaintiff claims rents 
up to the present time and, at least, to August 11, 1906, the date 
of the foreclosure sale. 

At the date of the second deed of trust the mortgaged prop- 
erty was not owned by the Waialua Co. unless the mortgagee’s 
title be regarded as absolute ownership which, as claimed by 
the plaintiff, is the result of the reasoning in Allen v. Lucas, 15 
Haw. 52. But the trust deed provides that until default by the 
Waialua Co. in the covenants and conditions on its part, it may 
“possess and enjoy the said premises with the appurtenances 
and all and singular the rights and privileges hereinbefore 
described, to manage and use the same and receive and take the 
income, earnings, rents, issues and profits thereof.” This pro- 
vision gave that company the right to exercise the power of sale 
if the mortgage was included in the security of the Trust Co., 
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and therefore it is unnecessary to decide upon the precise nature 
of its title before foreclosure. This view disposes adversely to 
the plaintiff of the question of his right to rent accruing after 
the foreclosure. The certificate of entry contained all that was 
required by statute. The statement from Jones on Mortgages, 
Sec. 1260, cited by the court in Butterfield v. Akot, 12 Haw. 
348, that “all the facts necessary to the foreclosure must appear 
in the certificate, which is the only proper evidence of them” is 
not borne out by Petty v. Case, 11 Gray, 478, cited by that 
author in its support. That case merely decided that notwith- 
standing a statement to the contrary in the certificate the mort- 
gagor could show that there was no breach of the mortgage con- 
ditions. The certificate in the Butterfield case was held to con- 
form to the statute although not stating the hour and minnte 
of the day of entry and apparenly not stating whether the mort- 
gagor was in default. 

The mortgagee, after entry, was required by statute to 
account to the mortgagor for the rents, implying that it was 
entitled to them. The substitution of a foreclosure sale for 
foreclosure by entry does not make the possession unlawful 
while it continued nor affect the mortgagee’s right to rents 
meanwhile accruing. 

“The right of the mortgagee, in the present case, to make 
an entry under his mortgage, and to take the rents and profits 
afterwards, does not depend upon his having made an entry that 
will be effectual as an entry for foreclosure.” Welch v. ddans, 
1 Mete. 494. 

“The subsequent entry for the purpose of foreclosure may 
have been a waiver to any right to foreclose under a previous 
entry, but did not impair the mortgagee’s right to the rents, or 
waive the effect of his previous entry and notice, so far as that 
right was concerned.” Cook v. Johnson, 121 Mass. 326. 

The judgment of the court is that the rents are payable to the 
Waialua Agricultural Company, Limited, by Cecil Brown who 
holds them under the agreement to abide by the decision herein. 

C. F. Peterson for plaintiff. 

D. L. Withington (Castle & Withington on the brief) for 


defendants. 
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WESTERN NATIONAL BANK v. W. C. PEACOCK & 
CO., LTD. 


ÅPPEAL FROM Circuit Junes, First Crrovit. 
SUBMITTED DECEMBER 10, 1906. Decipep Decemser 14, 1906. 


Freak, C.J., HARTWELL ann WILDER, JJ. 


BILL oF EXCHANGE—want of consideration to acceptor, not a defense. 

Want of consideration to an acceptor of a bill of exchange is 

not a defense to an action against him by the payee if the latter 
paid a consideration to the drawer. 
Ip.—answer a nullity, if affidavit of defense insufficient. 

Under the statute which prohibits the filing of an answer, in an 
action by a payee against an acceptor of a bill of exchange, unless 
accompanied by an affidavit stating some substantial ground of 
defense, the judge at chambers may treat as a nullity an answer, if 
filed, even though accompanied by an affidavit, if the latter i3 
insufficient, and may order judgment by default; it is unnecessary 
for the court, as distinguished from the judge at chambers, to pass 
first upon the sufficiency of the affidavit. 

EXCEPTION OR ERROR, NOT APPEAL—lies from judgment of default at 
chambers, 

Exceptions or error, not appeal, is the proper method of bringing 
up a judgment by default entered in a circuit court case although 
ordered by the circuit judge at chambers. 


OPINION OF THE COURT BY FREAR, C.J. 


This is an action by the payee against the acceptor of a bill 
of exchange for $1748.56. The bill was drawn by the Hilbert 
Mercantile Co. at San Francisco November 4, 1905, payable 
to the plaintiff, a national bank of San Francisco, and indorsed 
accepted by the defendant, a Hawaiian corporation, December 
23, 1905. It was payable six months after date and, default 
having been made in payment, this action was begun July 21,. 
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1906. The defendant filed an answer of general denial with 
notice of intention to rely on want of consideration, and an 
affidavit that it had a good, valid and meritorious defense for 
the reason that it had never received any consideration for the 
bill of exchange, and that it was not legally or morally indebted 


to the plaintiff upon the same. The circuit judge at chambers 
held the affidavit insufficient, ordered it and the answer struck 


out, and ordered judgment by default for the plaintiff. The 
defendant appealed. 

The affidavit was insufficient unless it stated some substantial 
ground of defense. The mere fact that the defendant, the 
acceptor, had never received any consideration for the bill of 
exchange was not a substantial ground of defense, for there 
might have been a good consideration as between the drawer 
and the payee, who is the plaintiff. Arpin v. Owens, 140 Mass. 
144. And an affidavit of defense which merely states that the 
acceptor of a bill or indorser of a note had not received a con- 
sideration is insufficient. Superior National Bank v. Stadelman, 
153 Pa. St. 634. But the defendant contends that so long as an 
answer and affidavit were filed, whether sufficient or not, the cir- 
cuit judge at chambers was without jurisdiction to order a de- 
fault, or, to put it differently, that the question whether the 
affidavit was sufficient or not had to be decided by the court in 
which the action was pending, namely, the eirenit court, as 
distinguished from the circuit judge at chambers, before the 
latter could aequire jurisdiction to order a default. This con- 
tention cannot be sustained. 

The statute (Rev. L., See. 1727) provides that in cases of 
this kind the defendant “shall not be allowed to file an answer 
unless he shall file therewith an affidavit sf 
substantial ground of defense,” and (Sec. 1728) “in case the 
defendant does not put in an answer to the petition as herein- 
before required, the plaintiff *  * shall thereupon be 
entitled to demand and receive of the court, or judge at chain- 
bers, an order declaring the defendant in default.” If the affi- 
davit was insufficient, as it undoubtedly was, the answer conld 


stating some 
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be regarded in law as if not filed, for the statute provides that 
the defendant shall not be allowed to file it in such ease. The 
answer was properly treated asa nullity. Walker v. Peterson, 9 
Haw. 93, a case in which the default was ordered by the court; 
Byrne v. Orpheum Co., Lid., 16 Haw. 786, a case in which it 


was ordered by the judge at chambers. In each of these cases 
an answer was filed without an affidavit of defense. The judge 


at chambers in passing upon the motion for a judgment of 
default necessarily had jurisdiction to pass upon the prelim- 
inary question as to whether the circumstances were such as to 
warrant such a judgment. He had jurisdiction of that question 
incidentally as a necessary condition for the exercise of the 
jurisdiction to pass on the motion. 

We have considered the case as if it were properly here on 
appeal although in our opinion it should have been brought up 
on exceptions or error. It is true the order for judgment was 
made by the judge at chambers but it was in the exercise of 
incidental or ancillary jurisdiction in a term case in the circuit 
court. The judgment actually entered by the clerk was, as it 
should be, a judgment of the court and not an order or decree at 
chambers. The incidental jurisdiction at chambers in a term 
case is to be distinguished from the independent jurisdiction- -- 
in equity or probate, for instance—of a judge at chambers. The 
expression “cirenit judge at chambers” has two meanings in our 
statutes. Carter v. Gear, 16 Haw. 242. 

The appeal is dismissed. 

Castle & Withington for plaintiff. 

C. W. Ashford for defendant. 
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TALULA LUCY VETLESEN v. L. M. VETLESEN. 
APPEAL FROM CIRCUIT JUDGE, SECOND CIRCUIT. 
ARGUED DECEMBER 11, 1906. Drcipep December 14, 1906. 


Frear, C.J., HARTWELL anp WILDER, JJ. 


Divorce—reviston of decree as to custody of children after. : 
The mother of two white children (boys), whose ages are in 
the neighborhood of five and seven years respectively, having been 
awarded their custody on her divorce from her husband for non- 
support, a showing that she has since married an Hawaiian is not 
of itself sufficient to authorize a change in the decree concerning 
their care and custody. 


OPINION OF THE COURT BY WILDER, J. 


In September, 1904, plaintiff obtained an absolute divorce 
from defendant on the ground of nonsupport and was awarded 
the care and custody of the two children (boys), then aged 
three and five years respectively. In September, 1905, plaintiff 
married one William Miner, an Hawaiian. In September, 
1906, the first decree in regard to the care and custody of the 
children was altered and revised on the application of the 
defendant, the father, after a hearing so as to give him their 
care and custody. The plaintiff appeals to this court. 


Our statute is as follows: “Upon annuling a marriage, or 
decreeing a divorce, the judge may make such further decree 
as it shall deem expedient, concerning the care, eustody, educa- 
tion and maintenance of the minor children of the parties, and 
determine with which of the parents the children or any of them 
shall remain; and the judge may from time to time afterwards, 
on the petition of either of the parties, revise and alter sueh 
deeree concerning the children, and make a new decree concern- 
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ing the same, as the circumstances of the parents and the benefit 
of the children may require.” R. L., Sec. 2238. 


The evidence shows that the children are living with their 
mother and stepfather at Makawao, Maui, and that they are 
well cared for by them in every way. It is not claimed that 
the mother is an improper person to have the care and custody 
of the children. 

The statute does not authorize a change in the care and cus- 
tody of children once awarded except “as the circumstances of 
the parents and the benefit of the children may require.” Prac- 
tically the sole question to decide on this appeal is whether 
there was sufficient evidence to show that the welfare of the 
children required a change in their care and custody. Since 
the divorce the situation has changed in that the mother has 
remarried and the children are two years older. 

In the absence of any other showing the remarriage of the 
mother is not alone sufficient to warrant the alteration of the 
decree in regard to the care and custody of the children, at least 
in the case of children as young as these. An examination of 
the cases, namely, Commonwealth v. Hamilton, 6 Mass. 273, 
Worcester v. Marchant, 14 Pick. 510; State v. Scott, 13 N. H. 
274, and Spears v. Snell, 74 N. ©. 210, cited by defendant to 
the effect that the re-marriage of the mother is alone sufficient to 
warrant a change in the decree as to the care and custody of the 
children, shows that they are not in point. Two of them were 
habeas corpus cases, one was to revoke the appointment of a 
guardian, and the other was an action for damages for taking 
a minor out of the state on a sea voyage without the consent of 
his parent, and the youngest child in all those cases was eleven 
vears. 

Laing v. Laing, 10 Haw. 183, which decided among other 
things that “the amount of alimony rests in the sound discretion 
of the trial court under all the circumstances of the case and is 
subject to modification on exceptions for cogent reasons only,” 
was also cited by defendant as applying to this case. That case 
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arose on exceptions whereas this comes up by appeal. Aside 
from that, however, if the evidence does not warrant a revision 
and alteration of the decree, that would be a cogent reason for 
reversing the action of the trial judge. 

It is further earnestly urged by defendant that the marriage 
of the mother since the divorce to one who was an alien in race 
to the children and about five years younger than the mother 
should be sufficient to warrant a change in regard to the custody 
of the children. But the evidence shows affirmatively that the 
children are well treated, clothed and cared for by their mother 
and stepfather. The evidence does not show that a change of 
the custody of the children at this time will benefit them. 
Although it may be conceded that the educational facilities exist- 
ing at Honolulu, where the defendant resides, are superior to 
those at Makawao, still it does not appear that the education 
of these children consistent with their age is being neglected at 
present. 

- The mother should remember, however, that this decision is 
not necessarily final, and that, while the custody of the children 
is still confided to her, it is subject to the further order of the 
circuit judge depending on showing that the welfare of the 
children requires a change in their custody. 

The decree appealed from is reversed. 

W. W. Thayer, (with whom J. L. Coke and E. M. Watson 
were on the brief,) for plaintiff. 

R. W. Breckons for defendant. 
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W. H. CORNWELL v. S. E. KAIUE. 


ORIGINAL, 


TRIED DECEMBER 18, 1906. Decoro DEeceMBER 18, 1906. 


Frear, C.J., HARTWELL anp WILDER, JJ. 


BALLots—classes of, held invalid. 

The following ballots, all cast in.the same precinct, are held 
invalid: four ballots, each having a small circle at or near the 
end of the lower right leg of the cross opposite the first name on 
the ballot; five ballots, each having all the crosses well formed 
except one, which was not a cross such as is required by the stat- 
ute, but was so made in itself and added to by other marks as to 
indicate an intention to render the ballot distinguishable. 


OPINION OF THE COURT BY FREAR, C.J. 


This is a county election contest instituted under the Laws 
of 1905, act 39, ch. 11. The petitioner was returned as having 
received at the last election 346 votes for the office of supervisor 
of the county of Maui for the district of Wailuku, while his 
only opponent, the respondent, was returned as having received 
351 votes, a majority of 5. The petitioner alleges various errors 
as having been committed by the inspectors of election in respect 
to both the counted and rejected ballots in each of the four pre- 
cinets composing the district, corrections of which would, if 
taken by themselves, be sufficient to change the result of the 
election. Upon the suggestion of the court the petitioner took 
the stand at the outset for the purpose of showing that he had 
definite knowledge or information in regard to such errors suffi- 
cient to show that this was not merely a fishing expedition or 
proceeding for a recount as distinguished from a contest under 
the statute. He succeeded in doing this. The court then exam- 
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ined the rejected ballots in three of the precincts, inasmuch as 
it was to these alone that the knowledge or information of the 
petitioner related. The result was a gain of five for the peti- 
tioner—sufficient to make the candidates even were it not for 
the fact that the respondent also discovered a number of votes 
which the inspectors had rejected but which should have been 
counted for him. The court then examined the counted ballots 
in each of these precincts as well as both the counted and 
rejected ballots in the remaining precinct, with the result that 
the respondent made a net gain of two, giving him in all a 
majority of 7. 

A total of 815 votes were cast in the district, of which 91 
were marked for neither or both of the candidates in question, 
leaving 724 cast for one or the other. Of these, 361 were cast 
for the petitioner and 363 for the respondent, a majority 
of 2, The inspectors, however, rejected 14 of those cast for the 
petitioner and omitted to count one which they held valid, thus 
giving him only 346, and rejected 12 of those counted for the 
respondent, thus giving him 351, a majority of 5, or, allowing 
the petitioner the vote which the inspectors held valid but 
omitted to count, the respondent had a majority of only 4 to 
start with on the inspectors’ showing. The court counted for 
the petitioner 6 of the ballots rejected by the inspectors and 
rejected 7 of those counted by the inspectors, thus leaving him 
with 346, the number returned by the inspectors. The court 
counted for the respondent 6 votes of those rejected by the 
inspectors and rejected 4 of those counted, thus giving him a 
net gain of 2 or a total of 353, a majority of 7 in all. To put 
it differently, of the 361 votes cast for the petitioner and 363 
for the respondent, 15 are rejected for the petitioner and 10 for 
the respondent, leaving them with 346 and 353 respectively—a 
majority of 7 for the respondent. 

The grounds upon which ballots were challenged by counsel, 
and which were held valid or invalid according to the circum- 
stances by the court, fall for the most part within those covered 
by the decision in Brown v. Iaukea, ante, p. 131. There were, 
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however, two classes of ballots which were not covered by that 
decision. One of these consisted of 4 ballots in one precinct, 
all for the petitioner, upon each of which there was a small’ 
circle at or near the end of the lower right leg of the cross mark 
in the space opposite the name of the petitioner, which was the 
first name on the ballot. These circles were all of about the 
same size and in about the same location with respect to the 
cross mark and in the same space on the ballot. They were 
apparently made deliberately for purposes of identification. 
The other class consisted of 5 ballots in the same precinct, all 
for the petitioner, upon each of which all the cross-marks but 
one were of ordinary size, in their proper spaces and well 
formed, but upon each of which there was one cross (all or all 
but one being the first or the last cross on the ballot) which 
was of extraordinary character. In one of them, for instance, 
one of the lines was several times the usual length, extending 
beyond the proper space in each direction and across it were 
two other well formed lines a considerable distance apart, one 
of which evidently was not made merely in an attempt to retrace 
the other. In the case of each of these five ballots the mark 
was not strictly a cross as required by the statute and could not 
be treated as a bona fide attempt to make a cross such as is 
required by the statute. The form of the mark as a whole 
seemed to indicate that the voter deliberately intended to depart 
from the statute and mark his ballot in such a way that it could 
be distinguished. This is the first election case so far as we 
are aware in these islands in which any of the ballots showed 
upon their face an intention to violate the statute by marking 
them for purposes of identification. In all other cases, so far 
as we know, the marks for which ballots have been rejected 
were made apparently through ignorance, carelessness or want 
of skill, but the ballots had to be rejected because the marks 
were not in conformity with law and were of such a character 
that they might, if allowed, be resorted to in the future for 
purposes of identification. 
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At the conclusion of the trial the court rendered judgment 
orally as follows: 

The judgment of the court is that the respondent, S. E. 
Kaiue, was elected supervisor of the county of Maui for the 
district of Wailuku at the election held November 6, 1906, for 
the term beginning at 12 o’clock noon on the 1st day of Janu- 
ary, 1907. 

E. M. Watson for petitioner. 

A. Lewis and L. J. Warren for respondent. 


CONCURRING OPINION OF WILDER, J. 


In my opinion ballots having more names voted for on them 
than authorized by law should not have been counted for either 
party, but the rejection of those ballots would still leave peti- 
tioner with less votes than respondent, and I therefore concur 
in the conclusion of the majority opinion. 


JAMES L. HOLT, ASSESSOR AND COLLECTOR OF 
TAXES IN AND FOR THE FIRST TAXATION 
DIVISION OF THE TERRITORY OF HAWAII, v. 
W. ©. ACHI, KAPIOLANI ESTATE, LIMITED, A 
CORPORATION, GERMAN SAVINGS & LOAN 
SOCIETY OF SAN FRANCISCO, A CORPORA- 
TION, AND JAMES F. MORGAN, TRUSTEE. 


APPEAL FROM Circuit Junar, Frrst Circuir. 
ARGUED December 11,1906. Decr December 20, 1906. 


Frear, C.J., HARTWELL anp WILDER, JJ. 


TAX LIENS—enforcement by foreclosure in equity. 
In the absence of any statutory method of enforcing a tax lien 
it may be foreclosed in equity. 
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OPINION OF THE COURT BY HARTWELL, J. 


This was a bill in equity brought by the tax collector to 
enforce by foreclosure a statutory lien for delinquent taxes, 
namely, $2945.93 for the year 1902 and $1400 for the year 
1903, upon certain lands of the defendant Achi, together with 
the penalty imposed by law for nonpayment of taxes. 

The respective interests of the defendants are as follows: The 
lands on which the taxes were assessed were conveyed Febru- 
ary 5, 1901, by the Kapiolani Estate to Achi who secured pay- 
ment for the purchase money, $300,000, by mortgage of the 
property which was assigned May 31, 1902, by the Kapiolani 
Estate to the defendant German Savings & Loan Society. Achi, 
after mapping out and selling certain lots from the land pur- 
chased by him, the taxes on which are not included in the above, 
made a trust deed December 4, 1908, to the defendant James 
F. Morgan under which the bill alleges that Achi, the Kapio- 
lani Estate and Morgan “claim adverse interests.” In Decem- 
ber, 1903, the plaintiff brought assumpsit against Achi for 
these taxes and obtained judgment therefor upon which execu- 
tion, issued January 19, 1904, was returned February 17, 1904, 
nulla bona. An alias execution, issued the same day, was. 
returned February 19 nulla bona. 

The defendants’ demurrers were sustained on the ground that. 
the case is not one of equity jurisdiction and a decree was 
accordingly made dismissing the bill. The plaintiff appealed. 
The statute provides: 

“Every tax due upon property shall be a lien upon the prop- 
erty assessed ; and every tax due upon improvements upon real 
property assessed to others than the owner of the real prop- 
erty, shall be a lien upon the improvements; which several 
liens shall attach as of September 1 in each assessment year, 
and shall continue for two years.” R. L., Sec. 1266. 

Act 89, Laws of 1905, provides for foreclosure of such tax 
liens “in the same manner and form as ordinary foreclosure 
proceedings,” but this case was brought before the amendment.. 
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The question now presented is whether the statutory method 
for enforcing payment of taxes is exclusive, which provides: 

“Tf any tax be unpaid when due, the assessor may proceed 
to enforce the payment of the same, with all penalties as fol- 
lows: 

“1, By distress upon so much of the goods and chattels of 
the delinquent taxpayer as he may deem sufficient to satisfv the 
payment of the taxes due and interest thereon from the date 
when the same became due and all penalties and costs and 
expenses of such distress. 

“2. By suit or action in assumpsit, in his own name, on 
behalf of the Territory of Hawaii, for the amount of taxes, 
penalties and costs and interest, in any district court, irrespect- 
ive of the amount claimed. Execution may issue upon any 
judgment rendered in any such suit, which may be satisfied out 
of any real or personal property of the defendant in such suit, 
without other or further authority.” R. L., See. 1269, 


The statutory remedy by distress is thus confined to levying 
for taxes on goods and chattels and to a judgment for taxes 
which has no priority over other judgments and cannot be 
enforced here, as it can be in some other jurisdictions as a judg- 
ment in rem, by a sale of the land on which the tax is assessed. 
If the statute so provided there would be no occasion for equits 
to enforce the judgment since nothing but ignorance or care- 
lessness would prevent the enforcement of the judgment against 
the land by the ordinary law writs. 

The defendants contend that the statutory method of securing 
payment of taxes by distress on personal property or by obtain- 
ing a judgment in an action for the taxes and taking out execu- 
tion on the judgment is the only available procedure; that the 
tax lien, being legal and not equitable, can be enforced in no 
way which is not provided by statute and that in the absence of a 
statutory procedure for its enforcement equity cannot afford 
relief without legislative authority therefor; that it is not a 
judicial question whether the statutory procedure for the col- 
lection of taxes is effective or not that being a subject of exclu- 
sively legislative consideration and that inadequacy of a remedy, 
in the sense that it fails to produce the moncy to satisfy a claim, 
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does not give equity jurisdiction. Numerous cases are cited 
for this contention, all of which have received our consideration. 
The defendants also point out that the cases cited by the plain- 
tiff in support of equitable jurisdiction for enforcing tax liens 
presented special features of equitable jurisdiction, as, for 
instance, Gilchrist v. Helena, 58 Fed. 708, a case of marshalling 
securities; U. S. v. Pac. R. R. Co., 4 Dill. 66, in which the 
property had passed into other hands and equity was resorted 
to in order to bring in the subsequent owner and subject its 
rights to the decision; or, as in Lockett v. Robinson, 31 Fla. 
134, the object of the suit was merely to have a declaratory 
decree that a lien existed—in that case a mechanics’ lien—and 
McInerny v. Reed, 23 Ta. 410, in which a bill was brought not 
to enforce an existing lien but to declare and create a lien that 
did not exist; or else that there was statutory authority for the 
jurisdiction as in Arians v. Brickley, 65 Wis. 26, the case being 
that of a common law lien which by statute could be enforced 
“by action in any court having jurisdiction,” an injunction 
being sought the court held that equity had concurrent juris- 
diction; or that the question of enforcing a statutory lien was 
not involved as in J/tbernian S. € L. Society v. Ins. Co., 188 
Cal. 259, a suit to foreclose a mortgage in which the insurance 
company held a subsequent lien which the court held should 
be satisfied out of the surplus after the payment of the mort- 
gage. 

It is claimed that not only was the point not involved in 
this case but that the only authorities cited by the court for ita 
assertion that equity has jurisdiction, being the Gilchrist and 
Lockett cases, supra, do not sustain that view. In like manner 
Grant v. Bartholomew, 57 Neb. 673, holding that equity will 
foreclose a tax lien, is based on the McInerny case, supra. Fitch 
v. Creighton, 24 How. (U. S.) 159, is based on an Ohio statute. 

The defendants say that even in the Gilchrist case the court 
admitted the correctness of the doctrine for which they now 
contend as applied in Machine Co. v. Miner, 28 Kan. 441, and 
rested its decision solely upon the ground of the necessity of 
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adjudicating priorities among conflicting liens. Church v. Gar- 
rison, 75 Cal. 199, did not involve the question of equitable 
jurisdiction to enforce a statutory lien—in that case being a 
lien upon a threshing machine for the enforcement of which 
the statute gave a complete remedy. The suit was brought to 
prevent the machine being carried out of the county. 

The decisions referred to are unsatisfactory as adjudica- 
tions upon this question and are fairly open to the criticism 
upon them made by the defendants. But a decision may he 
right although its reasoning is unsatisfactory and citations in 
its support do not sustain it and although as an obiter dictum 
it is not an adjudication. Is it not true then, as said by the 
court in the California case cited, that “The enforcement of 
liens, whether equitable or statutory, is a well recognized func- 
tion of courts of equity and the only distinction in this respect 
between the different kinds of liens is that in the case of the 
latter equity will interpose where there is no other adequate 
remedy ?” 

“The jurisdiction of a court of equity, invoked to enforce a 
statutory lien, rests upon the statute and can extend no farther.” 


1 Jones on Liens, Sec. 112, citing the language of the syllabus 
in Canal Co. v. Gordon, 6 Wall. 561. 

The facts in that case, however, show that the question 
involved was not one of jurisdiction but whether a mechanics’ 
lien could be limited to that portion of a canal which was con- 
structed by the plaintiff or extended to the entire canal. 

It is said by the same author: “A lien which is purely legal, 
which is created by statute and is dependent upon statutory pio- 
visions for its enforcement, cannot be aided in equity if the 
lien fails at law. In the absence of statutory provisions no 
lien will be foreclosed in equity except in conformity with 
established rules of equitable jurisprudence. Thus, a general 
lien of a judgment will not be turned into the specifie lien of 
a decree in equity and enforced by a sale under such decree. 
Equity will not interfere where there is a full and complete 
remedy by statute. The foreclosure of a lien is cither a statu- 
tory or an equitable proceeding. At law there is no remedy 
beyond retaining possession.” Ib., See. 94. 
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“In general there is no remedy for enforcing the (common 
law) lien unless it is given by statute.” Ib., Sec. 1033. 

“Generally a court of equity has no jurisdiction to enforce 
a common law lien by sale merely because there is no remedy 
at law, or because the retaining of possession under a passive 
lien involves expense or inconvenience. Generally a lien at 
law or by statute can be enforced only under express statutory 
provisions. An equitable form of procedure may be expressly 
provided ; but in the absence of such provision, a lien cannot be 
enforced in equity unless jurisdiction is acquired under well 
established rules.” Ib., Sec. 1038. 

In the Ohio case, cited in the note to Sec. 94, which is 
referred to in the note to Sec. 1038, it was held that a judg- 
ment creditor has no lien in equity upon his debtor’s choses in 
action until a bill is filed to charge them. The citations in 
See. 1033, supra, cover the ground taken by the court in the 
leading case of Lickbarrow v. Mason, 6 East 21, that a right 
of stoppage in transitu does not include a right to sell; so with 
the citations from 3 Gray, 382, a lien for materials and labor 
which did not include a right to sell without an order of court, 
and Rodgers v. Grothe, 58 Pa. 414, which merely holds that 
the common law lien of a bailee for service lasts only while 
he has possession and does not authorize a sale by him; also 
6 Allen, 246, holding the same in respect of a carrier’s lien 
for freight; but in the case from 14 Allen, 139, the statute 
authorized an order of court to sell the property subject to a 
mechanics’ lien. 

None of the authorities cited by Jones, unless 28 Kans. 441, 
which is not at hand, appear to sustain the broad doctrine that 
equity will not enforce a statutory lien-in the absence of any 
prescribed procedure for its enforcement at law. 

“A court of chancery has no jurisdiction to enforce the 
lien upon real estate given by statute for taxes assessed thereon. 
Such lien is purely local in character—the creature of statute, 
not arising on contract and ean be enforced only in the mode 
prescribed by law.” 1 Desty, Taxation, 754, citing People v. 
Biggins, 96 Ill. 481, a case fully relied on by the defendants 
and to which we will shortly allude. 
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But “A lien given by statute may be enforced in a court of 
equity although no mode for its enforcement may be given by 
the statute.” Ib., p. 754, citing, besides a Colorado case, 22 
Conn. 587; 39 Cal. 389; 23 Ia. 410; 4 Lea 54; 3 Lea 639. 

In the Colorado case, Dobbins v. Col. € S. Ry. Co., 75 Pac. 
156, a tax lien on a railroad was established in equity in the 
absence of statutory provision for its enforcement. The Con- 
necticut case appears to be based on a provision in a municipal 
charter authorized by statute and Cole v. Rice, (Conn.) 51 Atl. 
1083, is based on an express statute. The Iowa case is referred 
to above. The Tennessee cases are not before us. They are 
referred to in 2 Cooley on Taxation, 3 Ed. 877, n. 1, as show- 
ing that in that state “the chancery courts seem to have inherent 
jurisdiction for the enforcement of liens for taxes.” 

Pomeroy says of statutory liens that in some of the states 
“These liens, especially those charged upon real estate, as 
mechanies’ liens, mining liens and the like, are enforced by 
ordinary equitable actions resulting in a decree for sale and 
distribution of the proceeds identical in all their features with 
suits for the foreclosure of mortgages by judicial sale.” 3 Eq. 
Jur., 3 Ed. Sec. 1269. Many of his citations, however, cer- 
tainly those from Indiana, Minnesota, Iowa, Montana and 
Washington, from which states are cases in 94 U. S. 545 and 
101 U. S. 721, and the later New York decisions, are based 
on statute. But this is not true of N. Y. v. Colgate, 12 N. Y. 
140 (1854), an action to enforce the tax lien, the plaintiffs 
claiming that the taxes were a lien “in like manner as though 
its payment had been secured by mortgage thereon.” The 
court, after referring to the remedies for collecting assessments 
by distress or by an action of debt or assumpsit, and finding no 
“difficulty from the circumstance that other remedies for the 
collection of these assessments are given by statute,” said: 


“A case might exist where none of these remedies would be 
exactly adapted to the case. Both the owner and occupant might 
be without personal property, and purchasers under an ex 
parte sale are proverbially unsafe. By providing a lien in 
the nature of a mortgage, the party assessed might be called 
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into court to show, if he could, that the proceedings were irreg- 
ular, and the purchaser, under a bill of foreclosure, would 
have the protection of a judgment of the court affirming the 
legality of the lien.” 


Coming now to People v. Biggins, supra, which holds that 
a tax lien is enforced only in the manner prescribed by the 
law which gave it existence, which “provided the various steps. 
that shall be taken to enforce that lien,” which, said the court, 
“ean only be enforced by a strict compliance with the statute, 
* * * the lien given for taxes cannot be foreclosed in equity as 
the various steps to be taken to enforce a lien for taxes in order 
to collect the same are as fully and as clearly defined by the 
revenue law as the mode is pointed out by the statute under 
which a judgment lien may be enforced and the judgment 
collected.” As the statute made it the duty of the tax collector 
to return the delinquent tax list to the county clerk whereupon 
judgment could be rendered against the land and the land sold 
for the taxes due thereon, “Here is an adequate and complete 
plan devised by the legislature for the purpose of enforcing 
liens.” The case decides nothing more than that equity will not 
enforce a lien which can be enforced by statute. 

It may be inferred that there is a similar statute in West 
Virginia since it is said in State v. Baltimore & O. R. Co., 
41 W. Va. 81, 23 S. E. 677 (1895), “No lien on real estate for 
taxes can be enforced under the statute even by the state unless 
such real estate has first been returned delinquent.” Marye v. 
Diggs, (Va.) 51 L. R. A. 902 (1900), puts the matter clearly 
as follows: “The absence of remedies in the two states, Vir- 
ginia and West Virginia, through all their history is easily 
explained. The remedies given by statute were better, more 
speedy and efficacious. These were sale of land for taxes and 
distress of personalty without exemption. Why fill the courts 
with suits, burden the state with endless delays of litigation 
and burden the citizen with costs?” The statute provided a 
specific mode “whereby the land may be sold to satisfy such a 
lien.” 
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Without further examination of the cases we are aware of 
no adjudication opposed to the Colgate case, supra, unless it 
be Montzuma Valley Co. v. Bell, 20 Colo. 175 (1894), which 
appears to be directly contrary to the later case of Dobbins v. 
Ry. Co., supra. We understand that the correct doctrine is 
that “A court of chancery will lend its assistance to the enforce- 
ment of a legal lien.” Bispham’s Eq., 3 Ed. Sec. 420, citing 
Shotsmans v. Ry Co., L. R. 2 Ch. 332, in which the plaintiff 
sought to enforce in equity a right to stoppage in transitu. The 
court, although holding that the goods had been delivered so 
as to preclude stoppage in transit, had “no doubt of the plain- 
tiff’s claim being a proper subject of a bill in equity,” Cairns, 
L. J., saying he “should be prepared to hold this to be a case 
entirely within the province of this court and depending on 
the ordinary principles which regulate in equity the relations 
of mortgagor and mortgagee, whether of real or personal prop- 
erty, although, for obvious reasons, cases of this kind are more 
generally and more conveniently brought into a court of law.” 

With statutes providing, as ours do not, a procedure whereby 
a claim for a tax on land becomes a judgment against that land 
which may be satisfied by its sale a court of equity when asked 
to foreclose a tax lien might well say that the legislature having 
devised a scheme for collecting taxes equity would not devise 
another whether better results would follow or not, that the 
statutory lien must be enforced in the method provided by 
statute and, in the absence of such statute, that equity will not 
substitue its power to subject property to its decrees for the 
statutory methods, such as above described, for collecting taxes, 
meaning thereby that equity declines to take concurrent juris- 
diction because of inadequacy or absence of the relief afforded 
at law. 

The decree appealed from is reversed and the case remanded 
to the circuit judge with leave for the defendants to plead or 
auswer within ten days thereafter. 

J. Andrade, with whom was M. F. Prosser, Deputy Attorney 
General, on the brief, for plaintiff. 
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A. Lewis, Jr., (Smith & Lewis on the brief) for German 
Savings & Loan Society and James F. Morgan, Trustee. 

C. W. Ashford for W. C. Achi and Kapiolani Estate, Lim- 
ited. 


AUGUST DREIER v. JOHN D. HOLT (JUNIOR), 
EMMA HOLT, ROBERT L. COLBURN, GEORGE 
LUCAS, TRUSTEE, HENRY VAN GIESEN, TRUS- 
TEE, CHARLES VAN GIESEN, TRUSTEE; AND 
WAIALUA AGRICULTURAL COMPANY, LIM- 
ITED, A CORPORATION. 


ApPLAL FROM CIRCUIT Jupe@r, Firsr Circvir. 
Arevueb JANTARY 2, 1907. Decipep January 8, 1907. 


Frear, C.J., HARTWELL anp WILDER, JJ. 


PARTNERSHIP LANDS—purchase by executor of deceased partner's share 
partly from proceeds of sale and partly from funds of lecedent’s 
estate—conveyance to executor in trust for the use and benefit of 
legatees named ın will. 

The executor of the will of R. W. H. obtained a decree in equity 
for sale of partnership lands and at the sale bought in the dece- 
dent’s share for the payment of which the decedent’s estate con- 
tributed nearly 40% of the purchase money the rest coming from 
the proceeds of the sale. Held: The land so purchased is to be 
regarded not as money but real estate. 

The lands were conveyed to the executor and his successors for 
“the use and benefit of the legatees named and referred to in the 
last will and testament of Robert W. Holt, deceased, forever” 
Holt’s will devised 1-4 of his estate to each of three sons, the 
income to be paid by the executor; on the death of each son devis- 
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ing 1-4 to his heirs and their assigns. Held: The trust expressed 
in the deed to the executor was in furtherance of the testator’s 
objects expressed in the will and equivalent to a declaration by the 
grantee to hold the property, as required by the will, in trust to 
pay the income to the sons and, upon their death, to hold for their 
respective heirs which, under the statute of uses, requires no con- 
veyance by the trustee. Haw. T. & Invest. Co. v. Barton, 16 
Haw. 294. 

Ip.—as to notice of property covered by mortgage—certificate of 

acknowledgment by wife. 

The plaintiff’s mortgage from J. D. H., a grandson of R. W. H, 
explicitly conveying “two undivided twenty-seventh parts or shares 
of all the real estate devised by the will of R. W. Holt, deceased,” 
etc., was notice to subsequent purchasers that those interests were 
covered by the mortgage. The certificate of acknowledgment by 
the mortgagor's wife was properly recorded although omitting the 
statutory word “constraint.” The mortgage would properly have 
been recorded even in the absence of any certificate of acknowledg- 
ment by her. 


OPINION OF THE COURT BY HARTWELL, J. 


This was a bill to foreclose a mortgage by the defendant Holt 
and his wife dated August 5, 1899, which purports to include 
2-27 of certain lands at Waianae and Waialua in the County of 
Oahu. The controversy is in respect of these lands only, there 
being no question about the other lands covered by the mort- 
gage. The Waialua Agricultural Company, Limited, in its 
answer and cross bill, claimed the same interest under a mort- 
gage by Holt of May 16, 1898, foreclosure of which was sought 
by the cross bill. The answer of the defendant Colburn avers his 
ownership of the 2-27 interest in the land at Waialua as pur- 
chaser at a foreclosure sale April 28, 1904, deereed in a suit by 
Henry Smith, trustee under the will of R. W. Holt, for forc- 
closure of Holt’s mortgage of January 18, 1903. The answer of 
the defendant Lucas avers that as trustee for a daughter of the 
said Henry Smith he owns the 2-27 interest in the land at 
Waianae by conveyance from Van Giesen who bought defendant 
Holt’s 2-27 interest in the estate of R. W. Holt, deceased, at an 
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execution sale April 5, 1904, in a suit of W. O. Smith, trustee, 
and who bought Holt’s 2-27 interest in the Waianae land at an 
execution sale July 12, 1904, upon a deficiency judgment in the 
Henry Smith trustce foreclosure suit, the trustee also quitclaim- 
ing the same to Lucas by deed of July 25, 1904. 

No appearance having been made by Holt or his wife or either 
of the Van Giesens the bill and cross bill were ordered to be 
taken pro confesso as against them. The judge decreed a fore- 
closure sale declaring the Waialua Co.’s mortgage to be a valid 
first lien and the plaintiff’s mortgage to be a valid lien subject 
only to that of the Waialua Co. From this decree Colburn and 
Lucas appealed. 

The mortgagor acquired this property as follows: 1-27 by 
purchase from his brother Owen J. Holt, Jr., the other 1-27 
under the will of R. W. Holt as one of the heirs of Owen J. 
Holt deceased. 

The appellants’ contention: is that certain proceedings in 
equity, referred to in Haw. T. & Invest. Co. v. Barton, 16 Haw. 
294, brought by R. W. Holt’s executor against his surviving 
partners for a partition sale of the partnership lands resulting 
in a deed by the executor and surviving partners conveying 
certain lands, including those now in controversy, to the execu- 
tor “and his successors in trust for the use and benefit of the 
legatees named and referred to in the last will and testament 
of Robert W. Holt, deceased, forever” amounted to “a conver- 
sion of realty into personalty.” This claim is based upon the 
fact that the eight parcels of land conveyed by the executor and 
surviving partners to the executor for the sum of $14,570 were 
paid for to the extent only of $8,674.50 out of the decedent 
partner’s 1-3 share in the proceeds of the sale of all the part- 
nership lands, the rest of the purchase money, $5,894.44, having 
been paid out of the funds of the decedent’s estate. It is “well 
settled,” says one of the appellants’ counsel in his brief, “that 
where realty is purchased with personalty belonging to the 
estate of a deceased person, such realty, for the purposes of 
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administration and distribution, is considered as personalty, and 
under that theory of the law we here submit that the executor, 
in using proximately 40% of the cash corpus of the estate in 
purchasing the several pieces of property conveyed to him by 
the deed of November 22nd, 1862, completed a conversion of 
the realty so purchased from realty into personalty, and that 
as far as this case is concerned it should and must be considered 
as personalty in the hands of the executor.” 

There is no reason for regarding this land as personal prop- 
erty and no object to be gained thereby by any one concerned. 
By Hawaiian law the same persons who inherit real estate suc- 
ceed also to the personal property. This land has invariably 
been treated as real estate, which in fact it is. The conveyance 
to the executor effected a partition of the decedent partner’s 
share of the partnership lands the sum paid being in the nature 
of owelty. The theory that under certain circumstances and 
for certain purposes partnership land or land purchased with 
money which otherwise would have gone to legatees or distrib- 
utees is to be treated as money is not applicable to the facts in 
this case. 

The appellants further contend that the title under the trust 
deed did not pass to the heirs of the testator’s sons by operation 
of law upon the death of the sons but required a conveyance by 
the trustee. The will of R. W. Holt gave an amnnity of $800 
to his widow to be paid to her by his executor, devised 1-4 of 
his estate to each of his three sons the income to be paid to 
them by the executor, on the death of each son devised 1-4 to 
his heirs and their assigns. By necessary implication the will 
required the executor to hold each son’s share during the life of 
the son, upon the death of whom his heirs took under the will 
and not by descent. 

In a certain sense it was the executor and the surviving part- 
ners who, by their deed of November 22, 1862, created the 
trust therein expressed, but the deed was merely a method 
adopted by them for impressing upon the testator’s property, 
segregated from that of his partners, the trust created by the 
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will of and concerning the property prior to its segregation. 
The trust expressed in the deed was in furtherance of the 
testator’s objects. Upon the death of each son the trust as to 
him terminated and the trust property, held to pay him the 
income, thereupon vested in his heirs, since the words in the 
deed which describe the trust are equivalent to a declaration 
by the grantee that he and his successors would hold the prop- 
erty, as required by the will, in trust to pay its income to the 
sons and, upon their death, for their respective heirs which, 
under the statute of uses, requires no conveyance by the trustee. 
Haw. T. & Invest. Co. v. Barton, supra. 

These rulings dispose of the appellants’ claim that the record 
of the plaintiffs mortgage does not charge them with notice 
that it includes the interests in the lands above mentioned 
because not devised by the will and to be regarded as personal 
property. The mortgage explicitly covers those interests in 
conveying, as it does, “Two undivided twenty-seventh parts or 
shares of all the real estate devised by the will of R. W. Holt, 
deceased (the grandfather of said Mortgagor) or of which he 
died possessed, (the said above described interests or shares 
being the same conveyed to said Mortgagor by Deed of Owen 
J. Holt, Jr., dated August 5th, 1891, and recorded in the office 
of the Registrar of Conveyances in Honolulu in Liber 183, 
page 158), and also the interest or share of the said Mortgagor 
as inherited by him from the estate of his said father, Owen 
J. Holt, or from the estate of R. W. Holt, both of said interests 
or shares including the following described lands, to wit:” 
(Here follow descriptions of the Waialua and Waianae lands.) 

It is claimed that the mortgage was not entitled to registry 
because the certificate of acknowledgment of the mortgagor’s 
wife does not comply with the statute that “it shall not be law- 
ful to enter of record any release of dower” without the pre- 
vious acknowledgment of the wife “apart from her husband that 
she had signed such release without compulsion, fear or 
restraint from her husband,” (R. L., See. 2367) in omitting 
the word “constraint.” 
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Tt is “the policy of the law to uphold certificates when sub- 
stance is found.” Lalakea v. Hilo Sug. Co., 15 Haw. 573; 
Haw. T. & Invest. Co. v. Barton, 16 Haw. 300. See Merriam 
v. Harsen, 2 Barb. Ch. 323, in which the certificate omitted the 
word “freely” required by the statute, and Dennis v. Tarpenny, 
20 Barb. 374, in which the certificate was defective in omitting 
the statutory word “private” before “examination,” also Gates 
v. Hester, 81 Ala. 357, 1 So. 850, with reference to the words 
“voluntarily” and “compulsion” used in the certificate instead 
of the statutory words “of her own free will and accord,” and 
“constraint” which were held to be synonymous with the statu- 
tory words “of her own free will and accord and without fear, 
constraints or threats on the part of her husband,” the court 
saying, “Compulsion and constraint are synonyms when used 
with reference to extrinsic power, force or influence as when 
exercised by one person on another.” We think that the certifi- 
cate was sufficient to require registry although the mortgage 
would properly have been recorded even in the absence of any 
certificate of acknowledgment by the mortgagor’s wife. 

The appellants’ final claim is that the judge’s decree which 
left the commissioner at liberty to sell the property together or 
in lots ought to have required him to sell first the lands con- 
cerning which there is no controversy. This would be an appro- 
priate request for the appellants to make of the trial judge 
unless they ascertain that the commissioner will of his own 
volition take this course. 

Decree appealed from affirmed. 

W. L. Stanley (Holmes & Stanley on the brief) for plaintiff. 

E. C. Peters for George Lucas, trustee. 

Castle € Withington for Waialua Agricultural Co., and 
‘C. W. Ashford and E. M. Watson for Robert L. Colburn sub- 
mitted their case on briefs. 
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CENTRAL MILL COMPANY, LIMITED, v. A. J. CAMP- 
BELL, TREASURER OF THE TERRITORY OF 
HAWAII. 


ORIGINAL. 
ARGUED Jantary 8, 1907. Dercipep January 10, 1907. 


Frear, C.J., HARTWELL anp WILpeEr, JJ. 


TAXATION—capital stock authorized. 

Act 91, Laws of 1905, requiring that upon the filing of a certifi- 
cate of incorporation in the office of the treasurer of the Territory 
there shall be paid “twenty-cents for each thousand dollars of the 
total amount of capital stock authorized,” imposes a tax upon the 
amount of capital stock issued or authorized by the company not 
including the additional amount which, by the articles of associa- 
tion, the company has the privilege of issuing by increasing its 
capital stock. 


OPINION OF THE COURT BY HARTWELL, J. 


Act 91, Laws of 1905, provides that “On filing any certifi- 
cate or other paper, relative to corporations, in the office of the 
treasurer of the Territory, in addition to the stamp duty and 
recording fee now charged, the following fees and taxes shall 
be paid to the treasurer of the Territory for the use of the Terri- 
tory. For certificate of incorporation, twenty-cents for each 
thousand dollars of the total amount of capital stock authorized, 
but in no ease Jess than twenty-five dollars,” ete. 

Tt is agreed that on June 19, 1906, there were presented for 
filing in the office of the treasurer of the Territory articles of 
association of the Central Mill Company, Limited, in due form 
of law, which have been duly approved, filed and recorded in 
the office of the treasurer, and that the said company is now and 
since June 19, 1906, has been a duly organized and incorporated 
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joint stock company under the laws of the Territory; that the 
articles of association provide that “The amount of capital stock 
of said corporation shall be Three Hundred Seventy Five Thov- 
sand Dollars ($375,000.), divided into Three Thousand Seven 
Hundred Fifty (3,750) shares of the par value of One Hundred 
Dollars ($100.) cach; and the corporation shall have the privi- 
lege of increasing the amount of its capital stock to a sum not 
exceeding Five Million Dollars ($5,000,000.), and issuing 
shares therefor accordingly.” 

The treasurer claimed that the statute required the company 
to pay a tax on $5,000,000 as its authorized capital, but the com- 
pany claimed that it was taxable only on the sum of $375,000, 
being $925 less than the tax claimed by the treasurer. The 
amount in dispute, $925, was paid under protest and received 
upon the agreement that if the company’s claim should be sus- 
tained by the court the treasurer would return the same, and, 
on the other hand, that if the claim of the treasurer should be 
sustained the same should be paid by him into the treasurv of 
the Territory. 

The amount of the capital stock of the company now author- 
ized is the amount which it has issued, namely, $375,000, and 
does not include any increase of stock which, under its articles 
of association, the company may and, of course, may not issue. 
In other words, the tax is imposed, not upon the right of the 
company to issue new shares, but upon the capital stock issued 
or authorized by the company. The statute goes on to require 
a tax upon “increase of capital stock, twenty-cents for each 
thousand dollars of the total increase authorized.” Whether 
authority for the increase is found in original or amended 
articles of association new shares, when issued, in either case, 
constitute an increase of capital stock and are taxable as such. 
Until the stock is issued there is none to be taxed. 

The plaintiff may take judgment accordingly. 

L. J. Warren (Smith & Lewis on the brief) for plaintiff. 

M. F. Prosser, Depuly Attorney General, for defendant. 
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CHARLES R. HEMENWAY, AS TRUSTEE OF THE 
HONOLULU CLAY CO., LTD., BANKRUPT, v. 
HONOLULU CLAY CO., LID., F. J. LOWREY, 
FRANK HUSTACE, F. J. AMWEG, O. L. SOREN- 
SON, J. B. ROHRER, J. R. BURNS, C. H. COOKE, 
F. ©. ATHERTON, W. GEHRING, F. B. DAMON, 
M. L. SMITH, H. L. KERR, C. T. ELLISON, F. L. 
LITHERLAND, T. McCANTS STEWART, W. R. 
CASTLE, JR., AND A. N. CAMPBELL. 


APPEAL FROM CIRCUIT JUDGE, Firsr Crracurt. 
SUBMITTED DECEMBER 17, 1906. Drcrpep January 14, 1907. 


Frear, C.J., HARTWELL anp WILDER, JJ. 


STOCKHOLDERS’ LIABILITY TO CREDITORS—when stock is paid for in prop- 
erty. 

Although as a rule stockholders of an insolvent corporation ara 
liable to its creditors for the amounts unpaid upon their stock 
even though the stock has been issued as fully paid, whether in 
money or property, yet if it has been so issued in return for prop- 
erty which was honestly and reasonably believed at the time to he 
worth the par value of the stock, it must be regarded as fully paid 
even though the property turns out to be of a less value. 


OPINION OF THE COURT BY FREAR, C.J. 


This is a bill in equity by the trustee in bankruptcy of the 
Honolulu Clay Co., Ltd., an Hawaiian corporation, with liabil- 
ities of $15,377.05 and no assets, to recover from its stock- 
holders the amount alleged to be unpaid upon a portion of the 
stock to an extent sufficient to meet the liabilities of the corpora- 
tion. The circuit judge held that all the stock had been fully 
paid and that nothing further could be recovered from the stock- 
holders, The petitioner appealed, 
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The defendants Kerr and Smith, referred to as the promo- | 
ters, and Ellison and Litherland, clav and brick experts, after 
prospecting and experimenting, obtained the necessary land, 
machinery, cte., and established certain brick works, and after 
conducting the business of brick making for a time as partners 
under the name of the Honolulu Clay Company, incorporated 
in May, 1900, under the name of the Honolulu Clay Company, 
Limited, with a capital stock of $100,000 divided into 1000 
shares of the par value of $100 each. Seven hundred and fifty 
shares were issued as fully paid in exchange for the property 
and business of the partnership, of which 230 were taken by 
each of the promoters and 145 by each of the experts. One 
share was given as paid up to the attorney for legal services. 
The remaining shares were issued as assessable and were in 
time fully paid up in cash. Nearly a year later, when there 
was at least much question as to the success of the venture, it 
was agreed that upon the holders of assessable stock paying in 
the last assessment of 25 per cent. the promoters would turn 
over to them a portion of the paid up stock in the proportion of 
two shares of paid up to five shares of assessable stock. A vear 
and a half or so later still the concern ceased business. Fore- 
closure proceedings on a mortgage were instituted April 27, 
1904, resulting in a sale of the property of the corporation the 
following August, and the issuance and return of an execution 
unsatisfied on a deficiency judgment, followed by an adjudica- 
tion of bankruptcy in December of the same year. The peti- 
tioner claims that the property received for the stock originally 
issued as fully paid was worth only $30,000 and that the pres- 
ent holders of such stock are liable for the balance of $45,000 
to the extent necessary to pay the debts of the corporation. 

We will assume that those who subsequently received a por- 
tion of the paid up stock took it with notice of all the facts and 
that they are therefore bound equally with original holders, 
but, of course, they are not liable if original holders are not. 
We will assume also that the trustee in bankruptey, as repre- 
senting the creditors, is not estopped from setting up liability 
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on the part of the stockholders by reason of the fact that a full 
description of the property intended to represent the paid up 
stock was sworn to and filed with the Territorial treasurer as 
required by law—on the theory that the creditors had notice, 
constructive if not actual, of what property had been turned 
over and of the fact that its conveyance was intended as full 
payment for the stock, and did not give or should not have 
given credit in reliance upon a supposed further liability. 

The so-called trust fund theory, upon which this suit is 
founded, is thoroughly established in the United States, 
although it has not obtained a foothold in England. It is that 
the capital stock of a corporation, and especially its unpaid 
portion, is a trust fund for the benefit of creditors. This does 
not mean that the creditors have a lien upon it or an equitable 
interest in it but merely that it can be reached in equity by 
them and must be applied equitably for their benefit upon the 
insolvency of the corporation. Capital that has been paid in 
cannot be distributed among the stockholders nor can the latter 
be relieved from liability for what has not been paid in, to the 
detriment of creditors. Corporators are relieved from the 
unlimited personal liability of partners and the capital stock 
1s the only fund to which creditors may look; the courts there- 
fore hold the stockholders to a strict account to the extent of the 
par value of the capital stock. All sorts of devices are resorted 
to in order to evade this liability and obtain stock without pay- 
ing in full for it, but equity looks at the substance of the 
transaction in each case and refuses to give effect to such 
devices whenever necessary for the protection of creditors. It 
is not necessary, however, that stock should be paid for in 
money. It may be paid for in such property, whether tangible 
or intangible, or services, as might properly be purchased or 
paid for by the corporation. It is not necessary to go through 
the idle form of calling in the money for the stock and then 
paying it back for the property or services. If payments for 
the stock have been made in money, or in property of a deter- 
minate value, such as good notes or bonds or stocks or other 
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property of known or ascertainable market value, there is little 
difficulty in determining whether the stock has been paid in 
full and, if not, to what extent it has been paid. If the prop- 
erty is of indeterminate value, the difficulty is greater and more 
or less scope must be allowed for difference of opinion as to its 
value. If it is of such a nature that its value, if it may be 
called value, is not only indeterminate but of such an unsub- 
stantial, shadowy, fictitious or imaginary character, that no 
valuation can reasonably be placed upon it as an exercise of 
good business sense, it cannot properly be applied at all towards 
payment of stock. Much diversity of opinion exists as to the 
proper method of ascertaining whether stock has been paid in 
full. In the main two rules have been followed although with 
some variation in their application. One is the so-called true 
value rule, under which stock, in order to absolve the holders 
from further liability, must have been paid in full in money 
or in money’s worth—money’s worth being the true value of 
the property irrespective of any question of fraud, mistake, 
error in judgment or “cheerful optimism.” This rule does not 
take sufficient account of ordinary and reasonable business 
methods and, by substituting the opinion of the court or judge, 
formed perhaps largely in the light of subsequent events, for 
the honest opinion of the contracting parties at the time, tends 
to make it dangerous for owners of property to transfer it to 
corporations for stock, to cripple corporations in the prosecu- 
tion of their purposes, and to prevent the doing in a direct and 
simple manner of what might be done in a round about way. 
The other rule is the so-called good faith rule, under which 
stockholders are relieved from further liability in case of pay- 
ment in property if it has been turned in at what is in good 
faith believed by the transferrers and those representing the 
corporation to be its fair value. The stockholders are not fur- 
ther liable except in case of fraud. They are not liable for 
mistakes of judgment. This is the rule applied by the supreme 
court of the United States and in our opinion is supported not 
only by the better reasoning but by the weight of authority. 
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See Coit v. Gold Amalgamating Co., 119 U. S. 343; Fort Madi- 
son Bank v. Alden, 129 U. S. 872; Fogg v. Blair, 139 U. S. 
118; Camden v. Stuart, 144 U. S. 104. What, however, is 
sufficient to constitute or show fraud is another question. Some 
courts hold that there must be actual fraud and there are expres- 
sions by the federal supreme court which point that way, 
although it is agreed by all courts, including that court, that 
gross overvaluation alone is strong evidence of fraud. In such 
case some courts are inclined to call the fraud actual and others 
constructive. The better view would seem to be that by fraud, 
as used in this class of cases, there should not be meant an 
intention to deceive or defraud others, but that it should be 
sufficient if there is an intention to do what is not authorized 
by law; in other words, an intentional overvaluation, or over- 
valuation with knowledge of that fact, should be sufficient to 
establish liability for further payment. That is all that the 
stockholders could reasonably ask. It would allow them ample 
scope for the exercise of judgment and hold them only to the 
extent to which they themselves knew or ought to have known 
that they had not paid up. Such intention or knowledge may 
be shown by the mere fact of gross overvaluation or by other 
facts. Gross overvaluation alone may not be sufficient, for the 
presumption raised by that may be overcome by proof of mere 
error in judgment or the exercise of an honest opinion by men 
of ordinary sound business sense. It is doubtful if the federal 
supreme court would hold that more than intentional overvalua- 
tion is necessary. Whether it is or not, we will assume for 
the benefit of the petitioner that it is not. The greater the 
indeterminateness in the value of the property, so long as the 
value is not so purely conjectural that it cannot be regarded, 
the greater the room for an honest difference of opinion, and in 
determining whether the valuation placed upon property was 
in good faith believed to be its true value, the circumstances at 
the time must be considered. It is not enough to show that the 
property has since depreciated in value or that it has since 
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turned out or been ascertained to be of less value than it was in 
good faith supposed to be at the time. 

In the present case the property turned over to the corpora- 
tion in payment for stock of the par value of $75,000 is 
admitted to have cost onlv about $30,000 and to have been 
actually worth not more than that amount. The land had been 
purchased by the promoters only five months before for about 
$8000 and was worth not more than that, and the other property 
had cost about $22,000. The whole was returned for taxation 
seven months later at $30,000. The dower rights of the pro- 
moters’ wives were not released until about a year after the 
conveyance to the corporation. These facts in regard to the 
purchase price of the land, the return for taxation and the 
release of dower rights were not permitted to be shown in the 
trial court but we will assume for the petitioner that they onght 
to have been allowed and that we may properly consider them. 
A brick machine that cost only about $1000 at the factory on 
the mainland was valued in the affidavit filed on incorporation 
at $2000 as its value set up at the brick works and a gasoline 
engine which cost only $1350 in Honolulu was valued at $2200 
set up at the works in the same city. The property when taken 
over was subject to a mortgage of $4500. The assessable stock- 
holders did not expect to be called on to pay more than 75 
per cent., and the promoters represented that probably not more 
than that would be required. When the remaining 25 per 
cent. was found to be required the assessable stockholders 
thought that, in order to even matters up in view of the fact 
that as they then believed the property had been turned over 
at too high a valuation, the promoters should turn over to them 
some of the paid up stock, which was done. Al this might 
seem to indicate that the property when turned over was not in 
good faith believed to be of the full par value of the stock for 
which it was intended as payment and perhaps that conclusion 
would have to be drawn were it not for other evidence in the 
case, 
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It may fairly be inferred from the evidence that both the 
assessable stockholders and the promoters honestly believed at 
the time that the property was worth the amount for which it 
was turned over to the corporation. The promoters had long 
prospected for clay suitable for bricks on this island and after 
sending samples from various localities to the mainland for 
testing selected the site in question as the only one containing 
suitable clay. That site contained, as shown by borings, enough 
clay to make 120,000,000 bricks. The bricks made in Seattle 
from samples of this clay passed all the United States govern- 
ment tests and were believed to be of excellent quality. Bricks 
were selling in this city at $22 a thousand and bricks made of 
this clay by this concern before its incorporation sold at that 
price at what was estimated to be a profit of $16 a thousand. 
The demand for bricks in this city then amounted to about 
500,000 a month. The machine then had a capacity of about 
30,000 bricks a day but more kilns were needed for handling 
that number. The promoters and the two experts believed that 
the clay was suitable for brick making and, if it was, there 
could be no doubt that the property, which included the only 
suitable clay discovered on this island, was worth the amount for 
which it was turned over. The promoters, or at least one of 
them, put in all their own capital and apparently would not 
have incorporated and let in others unless they had been in need 
of further capital for installing additional kilns and other pur- 
poses. They concluded that the best way to obtain the additional 
capital was to incorporate and issue a certain amount of assess 
able stock. They prepared a prospectus representing the actual. 
conditions’ as they believed them, specifying the property and 
inviting inspection. They asked some to subscribe and others. 
asked them for the privilege of subscribing. Those who sub- 
scribed were largely men of known good business judgment, and 
took the stock with full knowledge of the conditions and beliew 
ing that the property turned over by the promoters was worth 
the par value of the stock issued for it. Everything was open 
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and above board. The assessable stockholders, as business men, 
with knowledge of the facts, were willin practically to pur- 
chase a substantial interest in the property at the valuation 
placed upon it by the promoters. The clay, however, proved not 
to be as good as it was believed to be and some contractors speci- 
fied for California bricks, thus excluding Honolulu bricks. Con- 
ditions changed also in other respects. Building operations fell 
off in Honolulu and the demand for brick decreased in conse- 
quence. The cost of making bricks was found to be higher than 
was anticipated. A long spell of rainy weather prevented the 
bricks from drying properly. Finally it was a question whether 
to continue or give up the business. It was thought even then 
that by erecting drying sheds the business might yet prove 
profitable. At that time the assessable stockholders had paid in 
75 per cent. The remaining 25 per cent. would furnish the 
necessary capital. The assessable stockholders, although they 
originally expected that they would not be called upon for more 
than 75 per cent., and that the earnings of the concern would 
supply the balance if needed, understood also that they were 
liable to be called on for the remaining 25 per cent., but it was 
a question whether it wonld be money thrown away to pay this 
in and it was finally concluded to make a further attempt at 
success, but although all understood at the incorporation pre- 
cisely what property was turned over and believed that it was 
worth the amount for which it was turned over, it was thought in 
view of the fact that it had proved to be of less value than had 
been supposed and the business had been less snecessful than had 
been anticipated, there should be some sacrifice by all stoekhold- 
ers. Accordingly, it was agreed, some witnesses say at the 
suggestion of the paid up stockholders, who likewise recognized 
the change in the conditions, that some of the paid up stock 
should be turned over to the assessable holders, and that the 
latter should pay up the balance on their assessable stock. One 
of the assessable stockholders felt so sanguine of success even at 
that late day that he purchased $8,800 worth of paid up stock 
in addition to the pro rata that was to be given to him. It is 
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clear that both paid up and assessable stockholders not only 
knew of what the property consisted but believed at the time 
that it was worth the value placed upon it, and, further, in view 
of the tests that had been made, had reason to believe, as a 
matter of business judgment, that it was worth that. The value 
of the land, say $8000 or less, for other purposes was no cri- 
terion of its value as a clay deposit. The liability of the stock- 
holders depends upon the value as it appeared at the time, not 
as it appears in the light of subsequent events. In our opinion 
this is one of those cases in which the property turned over for 
paid up stock was honestly and reasonably believed to be worth 
the par value of the stock but did not “pan out” to have been 
of that value—in which case the stock must be regarded as 
fully paid. 

The decree appealed from is affirmed. 

Smith £ Lewis, L. J. Warren and C. R. Hemenway for the 
petitioner. 

Castle & Withington for defendants Lowrey, Hustace and 
Campbell; E. A. Mott-Smith for defendants Cooke, Atherton, 
Sorenson and Damon; Magoon & Lightfoot for defendant Kerr. 
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TERRITORY OF HAWAII v. M. A. GUNST AND COM- 
PANY, A CORPORATION. 


APPEAL From District Court, Honotvry. 
ARGUED January 2, 1907. Dectpep Jancary 14, 1907. 


Frear, C.J., HARTWELL anp WILDER, JJ. 


TRADING STAMP STATUTE—coOnstitutionality. 

Act 85 of the Session Laws of 1905, in so far as it prohibits a 
person from selling property on the representation and inducemert 
that the purchaser shall have the right to select and receive somo 
other property as a gift or premium, which is unselected and 
unidentified by him at or before the sale, and the issuance of trad 
ing stamps for that purpose, is unconstitutional and void. 


OPINION OF THE COURT BY WILDER, J. 


This is an appeal from the district court of Honolulu where 
the defendant was charged with and found guilty of violating 
Act 85 of the Session Laws of 1905 in selling two cigars for 
25 cents to one Derby on a representation, advertisement, notice 
and inducement that it would deliver to the purchaser a trad- 
ing stamp and coupon entitling the purchaser to receive from 
defendant some other property unselected and unidentified by 
him at or before the time of the sale. The conviction was 
proper, unless, as claimed by defendant, the statute was invalid 
wholly or in part because contrary to either or both the fifth and 
fourteenth amendments of the federal constitution. 

At the time of the sale the purchaser received a 25-cent 
premium certificate which, together with a certain number of 
other certificates, entitled the holder to select and receive from 
the defendant in exchange therefor an article of property désig- 
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nated by him from a large number set forth in a premium list 
which was also furnished the purchaser at the time of the sale. 
All of the articles described in the premium list were repre 
sented as being on exhibition at defendant’s store in Honolulu. 
The defendant reserved the “right to withdraw any premium 
and to revise our list as trade conditions may demand. Our 


large and constantly increasing assortment will always permit 
of a satisfactory selection.” 

Our statute (Act 85, Laws of 1905), which is an exact copy 
of, and was approved a month or so after, the California stat- 
ute, is as follows: 


“Whoever sells or exchanges any property or offers or 
attempts so to do upon a representation, advertisement, notice 
or inducement that anything unidentified by or unselected by 
the purchaser at or before the time of the sale or exchange, or 
upon a representation, advertisement, notice or inducement that 
anything whose precise nature is not so known to the purchaser 
at the time of the sale or exchange as to be completely identified 
beyond the necessity of any further or other selection or upon 
a representation, notice, advertisement or inducement that any 
property whose selection will depend upon chance or hazard or 
in any manner whatsoever is or is to be delivered or received, 
or is in any way connected with or is a part of the transaction 
as a prize, premium or premium-gift; or whoever sells or 
exchanges any property or offers or attempts so to do upon a 
representation, advertisement, notice or inducement that a 
stamp, trading stamp, coupon or other device which entitles the 
purchaser to demand or receive either from the vendor or from 
any other person, company, association or corporation any other 
property unselected by or unidentified by the purchaser at or 
before the time of the said sale or exchange, or which entitles 
the purchaser to demand or receive either from the vendor or 
from any other person, corporation, association or company 
anything whose precise nature is not so known to the purchaser 
at the time of the said sale or exchange as to be completely 
identified beyond the necessity of any further or other selection, 
or which entitles the purchaser to receive or demand either from 
the vendor or from any other person, corporation, association or 
company any property whose selection will depend upon 
chance or hazard in any manner whatsoever, is to be delivered 
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or received or is in any way connected with or is a part of the 
transaction as a prize, premium or premium-gift, or whoever 
sells or exchanges any trading stamp, stamp, coupon or other 
like device upon a contract to enable the purchaser to sell or 
exchange property, or attempt so to do, upon any representa- 
tion, advertisement, notice or inducement of any kind herein 
before mentioned ; or whoever delivers any goods, wares or mer 
chandise upon the presentation of any such stamp, coupon or 
other like device so given or caused to be given, shall for cach 
offence be guilty of a misdemeanor and be punishable by a fine 
of not less than Twenty Dollars, or more than Five Hundred 
Dollars, provided, however, that the provisions of this Act 
shall not apply or extend in any manner to the redemption of 
any such stamp, trading stamp, coupon or other like device that 
may have been issued as a premium, prize, or premiun-gift 
prior to the time this Act takes effect; and provided further, 
that the provisions of this Act shall not apply or extend to any 
sale or exchange of articles in bulk, heap or mass, or a part or 
portion thereof, which sale or exchange is not made, effected or 
induced by or upon any representation, advertisement, notice 
or inducement of any kind hereinbefore specified.” 

The fifth amendment of the constitution provides that no 
person shall be deprived of life, liberty or property without due 
process of law. The liberty referred to means more than mere 
freedom from restraint. “It means not merely the right to go 
where one chooses, but to do such acts as he may judge best 
for his interest, not inconsistent with the equal rights of others ; 
that is, to follow such pursuits as may be best adapted to his 
faculties and which will give him the highest enjoyment. The 
liberty mentioned is deemed to embrace the right of the citizen 
to be free in the enjoyment of all his faculties; to be free to use 
them in all lawful ways; to live and work where he will; to 
earn his livelihood by any lawful calling, and for that purpose 
to enter into all contracts which may be proper, necessary, and 
essential to his carrying out to a successful conclusion the pur- 
pose above mentioned.” Young v. Com., 45 S. E. (Va.) 328. 
It is the duty of the court to set aside any attempt of the legis- 


lature to infringe upon this liberty. It was said in Lawton v. 
Stecle, 152 U. S. 13 
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“To justify the state in thus interposing its authority in 
behalf of the public, it must appear, first, that the interests of 
the public generally, as distinguished from those of a particular 
class, require such interference; and, second, that the means are 
reasonably necessary for the accomplishment of the purpose, 
and not unduly oppressive upon individuals. The legislature 
may not, under the guise of protecting the public interests, 
arbitrarily interfere with private business, or impose unusuai 
and unnecessary restrictions upon lawful oceupations.” 

See also Mugler v. Kansas, 123 U. S. 661, where it was said: 

“The courts are not bound by mere forms, nor are they to be 
misled by mere pretenses. They are at liberty—indeed, are 
under a solemn duty—to look at the substance of things, when- 
ever they enter upon the inquiry whether the legislature has 
transcended the limits of its authority. If, therefore, a statute 
purporting to have been enacted to protect the public health, 
the public morals, or the public safety, has no real or substan- 
tial relation to those objects, or is a palpable invasion of rights 
secured by the fundamental law, it is the duty of the courts to 
so adjudge, and thereby give effect to the Constitution.” 

The scheme carried on by defendant is a form of advertising. 
It is intended to attract new and retain old customers on the 
theory of making them believe that they are getting something 
for nothing. In reality, a concern can well afford to give away 
these premiums by virtue of the additional profits made by the 
larger sales. In this case the defendant had the undoubted 
right to sell the two cigars in question. To deny that it also 
had the right to give the purchaser some other property in 
addition which he could select would be to deny its right to do 
business at all. 

The legality of transactions of this kind has been before the 
curts frequently in the past few years, and has been so well 
considered by them that it will suffice to refer to the reasoning 
in some of the decided cases. 

The first case to which attention is directed is that of Hz 
Parte Drexell, 147 Cal. 763, where the statute was identical 
with our own. The court said: 
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“The general character of trading stamps or coupons is 4 
matter of common knowledge. They are somewhat different in 
form; and one in common use is substantially this: Each time 
a customer purchases goods from a merchant and pays for 
them in cash, the merchant gives him a memorandum in writ- 
ing—called a stamp or coupon—which expresses in money 
value a small percentage of the price of the goods bought and 
paid for, and entitles him, after he has accumulated a certain 
number of such coupons, to use them, to the extent of their face 
value, in payment for any other goods of the merchant which 
he may afterwards desire—or goods of some other person or 
trading company who has undertaken to redeem the coupons. 
There is generally issued with the stamp or coupon a catalogue 
of articles from which the holder of the coupon may afterwards 
select; and such, as we understand it, was the fact in the cases 
at bar. And such a stamp or coupon, whether or not acconr 
panied by such a catalogue, is prohibited by the act in question. 
* * * We see nothing in such a stamp or coupon which is out- 
side of the constitutional rights of citizens to make contracts 
concerning property; nothing which wrongfully interferes with 
the lawful rights of other persons; and nothing which the police 
power can reach as touching the public safety, the public health, 
or the public morals. Of course, contracts containing lotteries, 
advantages dependent upon chance, or any kind of gambling 
scheme, may be regulated or suppressed. But a trading conpon 
has none of these characteristics; it is not a lottery; its redemp- 
tion does not depend upon chance, and it has no element of 
gambling of any kind. Its holder selects what goods he wants; 
he is not compelled to take what chance may give him, or to 
get nothing if the throw of the dice. or the event of some other 
gambling device, shall so determine. It is, therefore, a contract 
which, under the principles above stated, the legislature has no 
constitutional power to prohibit, or to seriously interfere with 
under the guise of regulation; and as the act in question under- 
takes to do this, it is unconstitutional and void. * * * The 
statute in question here makes it a misdemeanor to issue a trad- 
ing stamp or coupon for ‘anything unidentified or unselected 
by the purchaser at or before the time of the sale,’ and which 
at the time of the sale shall not be ‘completelv identified beyond 
the necessity of any further or other selection;’ and it is con- 
tended by respondent that this feature of the statute takes it 
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out of the principle declared in many of the authorities above 
cited. We do not see any merit in this contention. There is 
still no element of chance or gambling in the transaction, 
whether the purchaser is allowed to make his selection when he 
is ready to do so, or whether he be compelled at the time of 
the purchase to then and there limit his choice to some one 
article, which he might not want when in future he has accumu- 
lated sufficient coupons to be used. Usually a list of articles 
from which a selection may be made accompanies the coupon ; 
but whether so or not, he is in either event forced by the statute 
to make his selection at the time he receives his first coupon. 
This requirement destroys in a great measure the efficiency of 
the system, and has no relation whatever to the protection of the 
public safety, the public health, or the public morals. * * * 
We see no force in the contention that the act is proper as pro- 
tecting the holders of trading stamps from the fraud and 
deceit of those who issue them. Of course, the value of any 
contract depends upon the good faith of each contracting party ; 
and the contracts evidenced by trading stamps are no more sub- 
ject to the failures of those issuing them to comply with their 
promises than are any other valid contracts. Such failures 
would soon end the business. The act in question has a clause 
prohibiting the coupon when the selection of the property ‘will 
depend upon chance or hazard in any manner whatever; but 
this clause need not be here considered, because there is no aver- 
ment in the complaint, nor is it claimed, that there is here 
any chance or hazard involved, unless the general nature of the 
business of issuing trading stamps inherently includes chance 
or hazard; and, as we have before stated, it does not. Indeed, 
an ordinary trading stamp or coupon is in substance a mere 
form of allowing discounts on cash payments, and its issuance 
is entirely harmless and within the constitutional right of con- 
tract. It may be distasteful to certain competitors in business ; 
but the latter should remember that if a statute suppressing it 
bè upheld, then other oppressive statutes might be enacted 
unlawfully interfering with and hampering business and the 
right of contract to which these competitors would strongly 
but vainly object.” 

In People v. Gillson, 109 N. Y. 389, a statute prohibiting 
any person who sells, exchanges or disposes of any article of 


food from offering to give or giving some other article as a 
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gift, prize, premium or reward to the purchaser was held uncon- 
stitutional and void. The court said: 

“It is quite clear that some or all of these fundamental and 
valuable rights are invaded, weakened, limited, or destroyed by 
the legislation under consideration. It is evidently of that kind 
which has been so frequent of late—a kind which is meant to 
protect some class in the communitv against the fair, free and 
full competition of some other class, the members of the former 
class thinking it impossible to hold their own against such com- 
petition, and therefore flying to the leeislature to secure some 
enactment which shall operate favorably to them or unfavorably 
to their competitors in the commercial, agricultural, manufac- 
turing or producing fields. By the provisions of this act a 
man owning articles of food which he wishes to sell or dispose 
of is limited in his powers of sale or disposition. A liberty to 
adopt or follow for a livelihood a lawful industrial pursuit and 
in a manner not injurious to the community, is certainly 
infringed upon, limited, perhaps weakened or destroyed, by 
such legislation. It is certainly lawful to sell (as in this 
instance) coffee. It is an article of food, and is now almost 
one of the necessaries of life to a large number of people. A 
person engaged as a retailer of coffee might very well think that 
he could greatly enlarge the amount of his trade by doing pre- 
cisely what was done by the defendant in this case, and that 
while his profits on the same amount of coffee sold would be 
smaller than if he gave no present, yet by the growth of his 
trade his income at the end of the year would be more than by 
the old method. This statute, if valid, steps in to prevent his 
adopting such a course to procure trade, and froin it to secure 
an income and livelihood for himself and family. He is thus 
restrained in the free enjoyment of his faculties which he ought 
to have the right and liberty to use in the way of creating or 
adopting plans for the increase and growth of his trade, busi- 
ness or occupation, unless such restraint is necessary for the 
common welfare. This law interferes with the free sale of 
food; for the condition is imposed that no one shall sell food, 
and at the same time, and as part of the transaction, give away 
any other thing. * * * The learned counsel for the plaintiff 
claims that the act is a valid exercise of the police power, in 
furtherance of the policy of the state to prohibit the setting up 
of lotteries and the sale of lottery tickets. A careful reading 
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of the statute fails to show any such purpose. It prohibits the 
seller of food from giving away any other thing as part of the 
transaction of sale, and as an inducement leading to it. It says 
nothing as to any lottery, and does not confine its prohibition 
to the giving away or distribution of any other article of prop- 
erty by virtue of any scheme founded upon chance. The act, 
in effect, absolutely prohibits the giving away of any other 
thing with the food sold and as part of the transaction of sale, 
wholly regardless of the means used to effect the giving away 
or delivery of such other article. The proof in this case shows 
there was no lottery or pretense of lottery in the transaction 
upon which defendant was convicted of a violation of the act. 
There was not the slightest element of chance in the case. A 
counter had upon it various articles of crockery, all of which 
were in full view of the purchaser at the time he purchased the 
coffee in question. He was told that he could have any of 
those articles on that counter, to be picked out by himself, if 
he purchased two pounds of the coffee mentioned. To call 
such a transaction a lottery, or the checks given with the coffee 
a sale of lottery tickets, is to wholly ignore the true nature and 
character of a lottery, and also of this transaction. In this 
scheme the purchaser not only gets what he pays for, but by 
the very terms of the contract he has no chance to obtain any- 
thing more. In the purchase of two pounds of coffee he pur- 
chases the right to choose a certain article of crockery from a 
counter in full view, and he gets no chance to obtain anything 
else. In all cases cited by the counsel in his very elaborate and 
painstaking brief not one case is found where it has been held 
that a lottery or anything in the nature of a lottery existed, 
unless there was added to the right to obtain some kind of 
property, in any event, the chance, near or remote, of getting 
something in addition to it, of more or less value as the case 
might be. Iere there is no chance, and consequently nothing 
in the nature of a lottery, and the act cannot be upheld on the 
theory mentioned.” 

In State v. Dalton, 22 R. I. 77, it was held that the giving 
of a premium by a vendor of property to purchasers as an 
inducement for them to trade with him is a legitimate method 
of doing business which the state has not the power to prohibit. 
The court said: 
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“It was certainly within the constitutional right of the 
defendant in this case to sell tobacco—it being presumed, of 
course, that he had obtained the necessary authority to deal iu 
that article—and, as an inducement to people to trade with him, 
it was also his right to give to cach purchaser of a certain quan- 
tity of tobacco, either directly or through a third persen, some 
other designated article of value by way of premium. The 
statute in question, however, steps in to prevent him from such 
a course to procure trade, and from it to secure an income and 
livelihood, and he is thus restrained in the free enjoyment of 
his faculties to which he is constitutionally entitled, unless 
such restraint is necessary for the common welfare in one of 
the ways heretofore mentioned, and we cannot see that it is. 
In other words, the statute says that A shall not sell to B a bar- 
rel of flour and, in connection with and as a part of the contract 
of sale, give to B a coupon which will entitle him to receive 
from C a pound of tea, a pitcher, a lamp, a clock, a door mat, 
or some other specified article of merchandise. If the act 
had prohibited the giving away of any stamp or device, in con- 
nection with the sale of an article which would entitle the 
holder to receive, either directly from the vendor or indirectly 
through another person, some indefinite and undescribed article, 
the nature and value of which were unknown to the purchaser, 
there would then be introduced into the prohibited transaction 
enough of the clement of uncertainty and chance to condemn it 
as being in the nature of a lottery. But it is further argued in 
support of the statute that the scheme aimed at is one which is 
demoralizing to legitimate business, and hence within the 
police power of the state to prohibit. * * * In this connection 
it is pertinent to observe that it is not enough to warrant the 
state in absolutely prohibiting a given business that it is con- 
ducted by methods which do not meet with general approval. 
There must be something in the methods employed which ren- 
ders it injurious to the public in some one of the ways before 
mentioned in order to warrant the state in interfering there- 
with. Nor is it enough to bring a given business within the 
prohibitory power of the state that it is so conducted as to 
seriously interfere with or even destroy the business of others. 
Take, for illustration, the great department stores in our large 
cities. By reason of the almost infinite variety of goods which 
they carry they furnish greater facilities to customers and can 
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offer them greater inducements in the way of trade than can 
those stores which carry byt a single line of goods. The result 
is, as everybody knows, that very many small traders have been 
crushed out and have been obliged to abandon their business 
entirely while the owners of the mammoth establishments which 
supply almost everything which we eat, drink, wear, use, need 
or desire, whether useful or ornamental, are prosperous and 
successful in a remarkable degree. But while the result of this 
method of doing business is injurious to those who employ the 
more primitive one, can it be said that a law prohibiting a 
department store would be a valid exercise of the police power ? 
Clearly not. * * * It may be demoralizing to legitimate busi- 
ness for two great rival dry goods houses to cut prices in the 
attempt to undersell each other or for two competing railway 
lines to sell tickets at half price in the attempt of each to get 
an advantage over the other; yet probably no one would claim 
that such competition could be prohibited by law. ‘Bargain - 
sales’ and ‘bargain counters’ may be demoralizing to business, 
but probably no one would claim that they can be abolished by 
law.” 

Other cases holding or tending to hold the same way are 
Young v. Com., 45 S. E. (Va.) 327; State v. Dodge, 56 Ati. 
(Vt.) 983; State v. Ramseyer, 58 Atl. (N. H.) 958; Hewin v. 
City of Atlanta, 49 S. E. (Ga.) 767; Com. v. Sisson, 178 Mass. 
578;Montgomery v. Kelley, 38 So. (Ala.) 67; State v. Shu- 
gari, 35 So. (Ala.) 28; Winston v. Hudson, 135 N. C. 271; 
Ex Parte Hutchinson, 137 Fed. 949; Humes v. Inttle Rock, 
138 Fed. 929. 

Four cases are cited as holding a contrary view. They are 
Lansburgh v. District of Columbia, 11 App. D. C. 512 (56 
Albany Law Journal 488); Humes v. Smith, 93 Fed. 857; 
State v. Hawkins, 51 Atl. (Md.) 850; Fleetwood v. Reed, 21 
Wash. 547. The Maryland case does not go as far as is 
claimed by the prosecution. It held that if on a sale of goods 
a trading stamp is given entitling the purchaser to something 
else which is uncertain, indeterminate and unknown to him 
the transaction involves the element of chance and the statute 
prohibiting the giving of such stamp is not unconstitutional. 
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The same line of reasoning would condemn the statute in this 
case so far as the particular tansaction involved is concerned. 
The other three cases are perhaps also distinguishable, but if 
not we decline to follow them. 

The conclusion is that Act 85 of the Session Laws of 1905, 
in so far as it attempts to prohibit transactions of the kind 
involved in this case, is contrary to the fifth amendment of 
the Constitution of the United States and void. 

The judgment appealed from is reversed and the defendant 
discharged. 

M. F. Prosser, Deputy Attorney General, and C. F. Clemons, 
(Lhompson & Clemons also on the brief), for the Territory. 

S. H. Derby, (Kinney, McClanahan € Derby on the brief), 
for defendant. 


IN RE ASSESSMENT OF TAXES, LAUPAHOEIIOE 
SUGAR COMPANY, UNION MILL COMPANY, 
WATAKEA MILL COMPANY AND IIAMAKUA 
MILL COMPANY. 


APPEALS From Tax Appran Court, First Taxarion 
Division, 


ArcuEep Ocroper 12, 1906. Deciwwep Octroxser 12, 1906. 
Frear, C.J., HARTWELL anp Witper, JJ. 


INCOME TAX. 
Under the income tax law (R. L., Ch. 99, as amended by Act 87 
Laws of 1905) the income of certain plantation corporations for 
the period between July 1, 1905, and January 1, 1906, is held to 
have been the difference between the gross amount of sales of 
movable property during that period less the amount expended in 
the production of the same. 
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OPINION OF THE COURT BY WILDER, J. 


These are appeals by the tax assessor from decisions of the 
tax appeal court of the first taxation division refusing to sus- 
tain his assessments of the income of the above named planta- 
tion corporations for the taxation period between July 1, 1905, 
and January 1, 1906. At the conclusion of the argument the 
decisions appealed from were affirmed from the bench. 

The income tax law (Ch. 99, R. L.), prior to its amendment 
by Act 87 of the Laws of 1905, provided that the yearly taxa- 
tion period should be the twelve months preceding July 1. By 
the amendment the yearly taxation period was changed so that 
it should be the twelve months preceding January 1, and one 
taxation period of six months between July 1, 1905, and Jan- 
uary 1, 1906, was provided for. It is the income during this 
six months’ taxation period that is involved. 

The taxpayers claimed that their income for this six months’ 
period was the difference between the gross amount of all sales 
of their movable property (in these cases mainly sugar) during 
that period less the amount expended in the production of the 
same and made their returns accordingly, while the tax assessor 
claimed that their income was the gross amount of all sales of 
movable property during that period less the amount of their 
actual operating and business expenses for that period. 

The statute (R. L., Sees. 1279-1281, as amended by Act 87 
of the Laws of 1905), provides that “There shall be levied, 
assessed, collected and paid annually, except as hereinafter pro- 
vided, a tax of two per cent. on the net profit or income above 
actual operating and business expenses derived during the first 
taxation period and each succeeding taxation period from all 
property owned and every business, trade, employment or voca- 
tion carried on in the Territory of Hawaii, of all corporations, 
no matter where created and organized ;” that “In estimating 
the gains, profits and income of any * * * corporation, there 
shall be included * * * the amount of sales of all movable 
property less the amount expended in the purchase or produc- 
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tion of the same ;” 


and that “in computing incomes the neces- 
sary expenses actually incurred in carrying on any business, 
trade, profession or occupation or in managing any property 
shall be deducted.” 

The method contended for by the assessor was the one fol- 
lowed by these taxpayers in making their income tax returns 
prior to the amendment of the statute in 1905. The actual 
operating and business expenses of one year were taken as 
approximating the actual cost of producing the sugars sold 
during that period. This approximation method was one of 
convenience which was recognized by all parties to be a fair 
one and reasonably accurate when applied to a period of one 
vear, but when applied to a period of six months, during which 
the returns were large and the expenses small, it became inac- 
curate and unfair. 

The returns of the taxpayers in these cases are in exact 
accordance with the statute. Even if, as claimed by the asses- 
sor, a portion of the cost of production was incurred prior to 
the six months’ taxation period and has already been deducted 
from the income of the taxpayers during the preceding taxation 
periods, that does not take away the right of the taxpayers to 
make their returns and compute their incomes as the statute 
directs. 

The decision of the tax appeal court in each case is affirmed 
as heretofore decided. 

M. F. Prosser, Deputy Attorney General, for the assessor. 

W. A. Kinney and S. H. Derby, (Kinney, McClanahan & 
Derby on the brief), for the taxpayers. 
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F. J. TESTA v. J. P. KAHAHAWAI, WM. WHITE, D. L. 
KEKU, D. K. KALAUOKALANI AND D. KALAU- 
OKALANI. 


Exceptions FROM Circuit Court, Frest Crecurr. 
Areuep January 8, 1907. Decmep January 21, 1907. 


Frear, C.J., HARTWELL ann WILDER, JJ. 


ORAL CONTRACT NOT MERGED IN WRITTEN, WHEN. 

An action may be maintained on a completed joint oral contract, 
notwithstanding that its terms were reduced to writing, if the 
latter remains ineffective through the failure of one of the joint. 
promisors to sign it. 

“TRUSTEES,” IN CONTRACT—merely descriptive. 

The word “trustees” following the names of certain parties in 
a contract is merely descriptive and does not relieve them of per- 
sonal liability. 

INDEBITATUS ASSUMPSIT—in case of express contract. 

Indebitatus assumpsit, as for goods sold and delivered or work 
done, may be maintained, notwithstanding proof of an express 
contract, when the plaintiff has performed his part and the defend- 
ants have merely to pay the agreed price or when the contract has 
been partly performed by the plaintiff and then terminated’ 
through the fault of the defendants or by mutual consent, in 
which case the express contract may be introduced in evidence 
to show the amount due. 


OPINION OF THE COURT BY FREAR, C.J. 


Thig action, which is for the balance due for materials fur- 
nished and services rendered in printing a newspaper, was first 
tried in 1899 when the plaintiff recovered a verdict which was 
set aside by this court in a decision reported in 12 Haw: 254, 
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which see for a fuller statement of the case. Apparently no fur- 
«ther steps were taken until last year, when, upon a trial before 
‘the circuit court, jury waived, the plaintiff obtained a judgment 
for the full amount claimed, $743.40, interest and costs, against 
all the defendants except D. Kalauokalani, as to whom the action 
had been dismissed early in the trial upon its appearing by the 
plaintiff’s own testimony that he was not a party to the con- 
tract. The defendants in this court rely upon three exceptions. 
1. When the plaintiff as a witness had nearly finished stating 
the terms of the oral contract which he relied on, but which 
he had also stated had been reduced to writing but had not been 
signed by all the defendants, objection was made to the further 
statement of the terms of the oral contract on the ground that 
the written contract was the best evidence. The objection was 
‘overruled and an exception taken. It is conceded that if the 
-oral contract contained the same terms as the written, it might 
be relied upon to hold the party who had failed to sign the 
‘written contract, but it is contended that the written contract 
‘contained additional matter. The object is to show that the 
‘defendant White, who did not sign the written contract, is not 
liable. 
The plaintiff had already stated the material portions of the 
vontract; no motion was made to strike this out; he did not pro- 
-ceed to state the remaining portions even after the objection 
was overruled; the defendants themselves introduced the written 
contract a little later. At the time of the objection it did not 
appear that there was any variance between the oral and written 
‘contracts; on the contrary, the inference from the statement that 
‘the oral contract was reduced to writing would be that they were 
the same; and such appears to have been the fact. Two points 
of variance are claimed. One is that the written contract con- 
tained a clause by which the defendants assumed all responsi- 
bility and agreed to hold the plaintiff harmless and indemnified 
for all losses, ete. There is no evidence tending to show that 
this was not included in the oral contract. On the contrary the 
plaintiff testified later that the two contracts were identical in 
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their terms, and that the defendant White, who did not sign 
the written contract, gave the instructions as to what it should 
contain. Neither that defendant nor the three defendants who 
did sign objected to the presence of that clause. The other point 
of variance claimed is that the written contract contained the 
word “trustees” after the names of the defendants as parties of 
the second part while the oral contract was with the defendauts 
personally. There is evidence tending to show that in orally 
contracting the defendants represented that they were trustees, 
but, even if there were not, the word “trustees” in the written 
contract is merely descriptive and surplusage and does not re- 
lieve them of personal liability. They did not purport to con- 
tract as trustees, much less did they attempt to limit their 
liability to the amount of trust funds, if any, nor did those who 
signed do so as trustees, nor does it appear from the agreement 
for what they were trustees. We do not mean to imply that if 
these were points of variance the result would not he the same 
under the circumstances of this case. 

2. When the plaintiff rested, the defendants moved for a 
dismissal of the case, apparently on the ground that plaintiff’s 
counsel had stated that he relied on a contract, while one of his 
witnesses, the foreman of his printing office, had testified sub- 
stantially that he did not know of any contract. The motion was 
denied and an exception taken. 

The plaintiff himself testitied to the contract and the foreman 
was relied on not to prove the contract but merely to show cer- 
tain preliminary matters leading up to it and what was done 
under it after it was made. The motion was properly denied. 

Certain arguments are made in connection with this excep- 
tion, which, though they do not seem to be raised by the excep- 
tion, will nevertheless be considered. One of these is that, if 
the oral contract is relied on, D. K. Kalauokalani cannot be held 
because, although he signed the written contract, the evidence 
shows, as contended, that he was not a party to the oral contract. 
Tt is true there was much evidence pointing that way but there 
was also evidence pointing the other way and therefore the find- 
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ing of the trial court, regarded as having the force of a verdict, 
cannot be disturbed. There was direct testimony by the plain- 
tiff to the effect that the defendant in question entered into the 
oral contract. The plaintiff’, foreman also testified that this 
defendant was present at a portion of the preliminary negoti- 
ations. The fact that he signed the written contract without 
objection or hesitation and that it had already been prepared 
with his name in it as one of the parties corroborates the testi- 
mony of the plaintiff. 

Another contention is that after the publication had continned 
several months the plaintiff suspended publication in consc- 
quence of the defendants’ failure to pay according to the term» 
of the contract and then resumed at the urgent request of D. 
Kalauokalani and upon his undertaking to be responsible, and 
that, therefore, the original contract was terminated, the de- 
fendants released and virtually a new contract entered into with 
D. Kalauokalani alone, who was not a party to the original con- 
tract. As matter of fact, there was merely a delay for a day 
or two in printing one issue of the paper and no suspension of 
publication or termination of the old contract. The original 
parties continued to receive the papers and make payments on 
account, and evidently it did not occur to them that the con- 
tract had been terminated. D. Kalanokalani might well have 
been regarded by the trial court as merelv entreating for time on 
behalf of the others or, at most, as having entered only into a 
contract of guaranty. Even if the original contract was ter- 
minated at that time, the action might still be maintained for a 
part of the amount claimed and could not properly have been 
dismissed. 

3. The contract was to be in force for six months with the 
privilege of six months more if mutually agreed. Immediately 
after the exception that has just been considered had been taken 
and allowed and the court had held that the defendant White, 
who had not signed the written contract was bound by the oral 
contract, the court volunteered the statement that, although 
there was a mutual understanding upon the expiration of the 
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first period of six months for a continuation for another period 
of six months, the plaintiff had abandoned the contract and 
ceased publishing the paper at the expiration of two months of 
the second period, and that, therefore, he could not recover ex- 
cept upon a quantum meruit and could not recover upon that 
because there was no count for that in the complaint, where- 
upon the defendants submitted that the action should be dis- 
missed. The plaintiff, however, stated that he claimed for ma- 
terials furnished and services rendered on the oral contract and 
that the defendants had accepted the goods upon that contract. 
The defendants still insisted that there was a variance. There- 
upon the court held that there was sufficient in the case to state 
a cause of action on a quantum meruit and denied the motion to 
dismiss. No exception was taken. ‘The defendants then sub- 
mitted that, “having disposed of the question of contracts * * * 
all of the testimony going to anything after the last part of 
October, the 28th of October, be stricken out.” This motion waa 
denied and an exception taken. 

We do not see upon what ground this motion could properly 
have been granted, whether the action was upon an express or an 
implied contract, upon a special contract or a quantum meruit. 
It apparently was based upon the erroneous theory that the con- 
tract with the defendants terminated before the expiration of 
the first period of six months when the plaintiff delayed printing 
the paper for a day or two. 

The argument seems to be, first, that the court erred in holding 
that the complaint could be construed as a count upon a quantum 
meruit because there was no allegation of the reasonable value 
of the work, and, secondly, that even if the complaint could 
properly be so construed there could be no recovery because of 
a variance between the pleading and the proof—the pleading 
showing a count on a quantum meruit and the proof showing an 
express oral contract. This point will be considered although it 
does not seem to be involved in the exception. 

It is not altogether clear whether the complaint, which is for 

` “merchandise sold, furnished and delivered * * * and for services 
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rendered,” was intended to be upon an express or an implied 
promise as to the price to be paid for the work. Apparently i 
was intended as a complaint in indebitatus assumpsit for goods 
sold and delivered and work performed, in which case it can he 
sustained as founded upon an express oral contract. When an 
express contract of this character has been fully performed by 
the plaintiff or when its termination has been occasioned by the 
defendants or has come about by mutual consent, an action of 
indebitatus assumpsit may be brought and the special contract 
may be introduced to show the price to be paid or amount to be 
recovered, It is merely a question of the mode of proof, not ot 
variance between the allegations and proof. 9 Cye. 685. In 
the present case the plaintiff fully performed his contract for the 
first period of six months and for a portion of the second period, 
when he ceased because of the failure of the defendants to per- 
form their part of the contract in making payments. The plain- 
tiff, therefore, is entitled to recover. The finding of the trial 
court that the four defendants against whom judgment was ren- 
dered were liable upon the oral contract is sufficient to sustain 
the judgment under the complaint in indebitatus assuinpsit.. The 
fact that it finally regarded the complaint as a count upon a 
quantum meruit when it probably meant or should have meant 
a count for goods sold and delivered and services rendered, is 
immaterial. 

The exceptions are overruled. 

W. C. Achi for plaintiff. 

W. T. Rawlins for defendants. 
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G. W. FORRESTER v. A. M. HURTT. 
ExceEPTIoNs From Circuit Court, First Cour. 
Arcuep January 14, 1907. Dercipep January 21, 1907. 


Frear, C.J., HARTWELL anp Wriuper, JJ. 


HUSBAND AND WIre—liability for necessaries. 

In an action against a husband for necessaries furnished to bis. 
wife on his credit while she is living separate and apart from 
him the burden is on plaintiff to show that the wife is justified 
in living apart from her husband. When the separation is with 
his consent it is not sufficient for him to show, in order to escape 
liability, that the wife made false accusations against him. 


Ip.— evidence. 
In such a case the ‘proceedings in a divorce suit subsequently 


instituted by the husband against the wife are not admissible in 


evidence. 


DIVORCE. 
False accusations by a wife against her husband do not entitle 


him to a divorce or separation. 


OPINION OF THE COURT BY WILDER, J. 


This is an action for the reasonable value of medical services: 
furnished by plaintiff to the wife of defendant while she was. 
living separate and apart from hcr husband. The trial was had 
before the circuit court, jury waived. The findings of fact by 
the court are substantially as follows: That plaintiff, a duly 
licensed physician, practicing in Pomona, California, furnished 
professional treatment to the wife of defendant on the credit of 
her husband during the months of August and September, 1903; 
that in September, 1902, the wife of defendant, with his consent, 
left Honolulu where she and her husband were then residing 
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and went to Pomona, California, where she has since lived sepa- 
rate and apart from her husband; that they never thereafter lived 
together as husband and wife; that defendant agreed to pay his 
wife a certain sum monthly, of which agreement plaintiff had no 
actual knowledge; that defendant did not carry out this agree- 
ment; that at the time of the rendition of the services and prior 
thereto plaintiff knew that defendant and his wife were living 
separate aud apart and that marital relations between them 
had ceased to exist by reason of the wife’s fault; that plaintiff 
had notice not to supply the wife with necessaries on the credit 
of defendant; that defendant obtained a decree of divorce from 
his wife in April, 1905, and that shortly prior thereto he paid 
her $500 in full settlement of all claims under the agreement 
referred to or otherwise. On those facts the circuit court gave 
judgment for defendant. The case comes here on plaintiff 
exceptions, the only one of which necessary to consider is that 
the judgment is contrary to the law and the evidence. 

The findings of fact, with the exception of that which held 
the wife to be in fault for causing the separation, are sustained 
by the evidence. The only evidence to sustain that finding is 
furnished by the testimony of the defendant himself, the proceed- 
ings in the divorce case not properly having been admitted. See 
Sturbridge v. Franklin, 160 Mass. 151. He testified that his 
wife left him m September, 1902, with his consent and on 
account of her conduct in making false accusations against him 
and also that at that time their relations were not amicable. 

A husband is bound to support his wife, and, if he refuses to 
do so, one who furnishes necessaries to the wife on the credit of 
the husband may recover from him the reasonable value thereof. 
But where the husband and wife are living separate and apart, 
one furnishes necessaries to the wife at his peril and must show, 
among other things, in order to recover, that the wife was in 
need of the necessaries, that the husband failed to supply her 
with them, and that she had authority to bind her husband, that 
is, that she was justified in living apart from her husband. See 
Dole v. Gear, 14 Haw. 556; Kekoa v. Borden, 5 Haw. 23; Luka 
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v. Poohina, 5 Haw. 695. In the case at bar plaintiff did not 
show the requisite facts in order to entitle him to recover, and 
defendant’s motion for a nonsuit at the close of plaintiff’s case 
should have been granted. Had defendant then rested, no judg- 
ment could properly have been entered against him, but he 
went on and supplied facts tending to prove that which plaintiff 
omitted to show, namely, the failure of the husband to supply 
his wife with necessaries and the wife’s authority to bind her 
husband arising by reason of a separation by mutual consent. 

Defendant claims that he is not liable because the separation 
was the fault of the wife in making false accusations against him. 
This alone was not sufficient to entitle him under our statutes 
to a decree of divorce or separation from his wife, and, when 
considered in connection with the other evidence in the case, 
did not warrant a finding that the wife was not justified in living 
apart from him. The evidence thus left defendant in the posi- 
tion of refusing to adequately support his wife himself while 
she was living apart from him with his consent and of refusing 
to pay for necessaries furnished her on his credit. That a hus- 
band is liable under such circumstances see 2 Kent Com. 146; 
Schouler Dom. Rel. 68; Peaks v. Mayhew, 94 Me. 571; May- 
hew v. Thayer, 8 Gray 172; Baker v. Barney, 8 Johns. 72; 
Lockwood v. Thomas, 12 Johns. 248; Frost v. Willis, 18 Vt. 
202; Walker v. Laighton, 31 N. H. 111; Dizon v. Hurrell, 8 ©. 
& P. 717. 

The exceptions are sustained, the judgment set aside and a 
new trial ordered. 

H. G. Middleditch for plaintiff. 

P. L. Weaver for defendant. 


218 JANUARY, 1907. 


L. L. MeCANDLESS v. GEORGE R. CARTER, GOVERN- 
OR OF THE TERRITORY OF HAWAI AND 
JAMES W. PRATT, COMMISSIONER OF PUBLIC 
LANDS OF THE TERRITORY OF HAWAII. 


APPEAL FROM Circuit Junar, Firsr Crecurr. 
ARGUED January 24, 1907. Drcrpep January 24, 1907. 


Frear, C.J., HARTWELL anp WILDER, JJ. 


EFFECT OF APPEAL—On jurisdiction of lower court. 

A circuit judge is without jurisdiction to vacate a decree after 
an appeal from it has been allowed and taken to the supreme 
court, even though the allowance of the appeal was discretionary 
with him. 

NOTICE ON SETTLEMENT OF DECREE AND ALLOWANCE OF APPEAL—ejfect of 
failure to give. 

An interlocutory decree and order allowing an appeal from it 
may be prepared by the losing party and presented by him to the 
circuit judge for signature and allowance without notice to the 
opposite party—though ordinarily that would not be in accordance 
with the better practice; mere failure to give such notice, no 
injustice resulting, does not call for the dismissal of the appeal. 

CONFORMITY OF DECREE WITH OPINION—omussion of leave to answer over 

In an interlocutory decree overruling a demurrer it is unneces 
sary to include a clause giving leave to answer over, even though 
that was included in the opinion, and especially if an appeal is Lo 
be allowed from the decree; the omission of such clause though 
unintentional is not ground for dismissing the appeal. 


ORAL OPINION. 


This is a bill for an injunction. The circuit judge filed au 
opinion overruling a demurrer and allowing ten davs for answer- 
ing. The respondents, however, prepared a form of decree over- 
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ruling the demurrer but omitting leave to answer over and ob- 
tained the judge’s signature to it as well as to an allowance of an 
appeal from it ex parte—informing the judge, in response to the 
latter’s inquiry, that he had not submitted the form of decree or 
order allowing the appeal to opposite counsel and that he did not 
deem it necessary to do so. Subsequently, the appeal having 
been perfected and the case brought to this court and placed on 
its calendar, the circuit judge, on complainant’s motion, signed 
an order vacating the decree and the order allowing the appeal—- 
on the ground apparently that that decree and order had been 
signed inadvertently without previous notice to opposite counsel. 

The complainant now moves this court to dismiss the appeal 
on the grounds in substance, that the decree and the order allow- 
ing the appeal have been vacated, that they were obtained 
ex parte, and that the decree was not in conformity with the 
opinion. Counsel for the movant having been heard the follow- 
ing opinion was rendered orally without calling upon opposing 
counsel: 

Frear, C.J. One ground of the motion to dismiss is that 
the circuit judge has signed an order vacating the decree appealed 
from. When that order was signed the decree had been signed 
by the judge, the appeal from it had been allowed by him and 
had been perfected, and the case had been brought to this court 
and placed upon the calendar of this court. The attempt to 
vacate the decree, it goes without saying, was ineffectual. The 
circuit judge had lost jurisdiction of the matter so far as the 
appeal to this court is concerned. It is true it is discretionary 
with him whether to allow an appeal from an interlocutory order 
or not, but, having allowed it and the case having passed from 
his jurisdiction, he had no further control over it. He could 
not deprive this court of jurisdiction at that stage any more than 
he could after the case had been submitted in this court or even 
after it had been decided in this court. 

The question, however, remains whether this court should dis- 
miss the appeal for the other reasons stated, which are, in sub- 
stance, that notice was not given to the opposite party of the 
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intention to present a decree for signature and to apply for au 
allowance of an appeal from that decree; and that the decree as 
signed does not conform to the opinion. No doubt this court 
can remedy any wrong that might be done through failure te 
give notice to opposing counsel in cases of this sort or through 
unintentional nonconformity of a decree with an opinion. Dut 
the question now is whether the circumstances in this instance are 
such as to call for a dismissal of the appeal even if the court 
might be required to dismiss an appeal or might deem it advis- 
able to do so in the exercise of its discretion under some circum: 
stances. The decree and the order allowing the appeal certainly 
were not void. The fact that notice was not given to the 
opposite party did not affect the jurisdiction of the trial judge 
to sign the decree or to allow the appeal. True, it is correct 
practice and the better practice—a practice which ordinarily 
should be observed and which usually is observed—to give notice, 
and the court does not for a moment wish to be taken as com- 
mending the course that was pursued in the present case,—but 
what is the result? It is not necessary for the prevailing party 
to prepare the decree in all cases; it is his duty to do so but he 
often neglects that duty, as the records of the courts here show. 
It may be, in case of such neglect, eminently appropriate and 
even necessary for the losing party to prepare the decree. Tle 
may have to do that in order to appeal. The judge himself may 
prepare the decree, and it is not incumbent upon him to give 
notice to either partv; he may prepare his decree and sign it 
without giving such notice just as he may prepare his opinion 
and sign it without giving notice—althongh it is not usual to 
do so and ordinarily it is better not to do so. For the circuit 
judge to set aside a decree or this court to dismiss an appeal 
merely for want of such notice—merely for failure to observe 
a formality of practice—without any question as to jurisdiction, 
without any question as to substantial justice, would be to trifle 
with important matters, with solemn decrees. 

Now in regard to the question of the nonconformity of the 
decree with the opinion. The nonconformity was in an unessen- 
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of Lanai, and of greater immediate service to the Territorial 
Government, from any responsible person, up to and including 
Saturday, the fifteenth day of December, 1906. G. R. Carter, 
Governor. Executive Building, Honolulu, November 28, 1906;” 
that the commissioner has no right or authority to exchange these 
lands for other lands of equal value or for any other lands and 
that the governor has no right or authority to approve of the 
exchange which is not by way of compromise or equitable settle- 
ments of rights of claimants, nor by way of exchange for parcels 
of land required for roads, nor for sites of government buildings, 
nor for anv other government purposes; that the lands are of 
great value, the said land of Kamoku, containing about 8000 
acres of good grazing land with about three miles of sea frontage 
with a good harbor, the land extending inland about six miles, 
having a value of $40,000; that the said land of Poomai is good 
grazing land having about five and one-half miles of sea frontage, 
including a fair harbor or landing, and extending inland over 
six miles, having a value of $37,000; that each of the other lands 
is worth more than $5,000. 

The averments made upon information and belief are that the 
commissioner threatens to make the exchange mentioned and 
those which relate to the value and condition of the lands. The 
jurat is in the usual form—that the plaintiff has read the com- 
plaint and knows its contents and that “the same are true, except 
as to those matters therein stated on information and belief, and 
as to those he believes it to be true.” Ex parte injunctions were 
issued upon the filing of the bill but, on defendants’ motion, the 
injunction against the governor was dissolved and the bill as to 
him dismissed. The commissioner’s demurrer to the bill was 
overruled and his appeal from the decree overruling the demurrer 
was allowed. The demurrer raises the points (1) that the bill 
is insufficiently verified; (2) that the averment that the exchange 
is not authorized by law and that the commissioner ought to be 
enjoined states conclusions of law; (3) that the plaintiff has not 
shown any interest which entitles him to an injunction; (4) 
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that the bill does not show that the commissioner is about to do 
any act in violation of law. 

As a general thing injunctions ought not to issue upon state- 
ments of material matters made upon information and beliet. 
In this case the proposed exchange is shown by the official notice 
published in the newspapers, the value and kind of lands pro- 
posed to be exchanged being largely a matter’ of information 
and belief. We consider that the bill properly presents the 
question of the legality of the proposed exchange and that it is 
properly verified. 

The right of a citizen and taxpayer to obtain an injunction 
against official acts involving unauthorized use of public funds 
has repeatedly been adjudicated in this court. Castle v. Minister 
of Finance, 5 Haw. 27; Lucas v. Amer. Haw. E. & C. Co., 16 
Haw. 80; Castle v. Secretary of the Territory, Ib. 769. In the 
present case the bill does not show whether the loss of revenue 
from rent would be offset by rents from land of equivalent value 
or by a saving of revenue which otherwise would be used. Iu 
the absence of an averment of loss none can be inferred. The 
taxpayer would gain from the transaction pecuniarily if the 
Territory should thereby obtain property for such public uses as 
school houses, for instance, for which otherwise legislative appro- 
priations would be made requiring increased taxation and in 
such cases the plaintiff’s only interest would be his desire that 
the public land laws be correctly administered. 

Perhaps a citizen and taxpayer’s right to obtain injunctions 
to restrain official acts affecting public property ought not to be 
based on the pecuniary loss, howsoever trivial or conjectural, but 
on the broad ground that any citizen may obtain a judicial in- 
quiry into the validity of such acts and an injunction against 
them if found to be unauthorized. In the view we take of the 
fourth question raised by the demurrer it is unnecessary to 
decide the question of the plaintiff’s right to sue in this case. 

The remaining question to be considered is whether the com- 
missioner, by approval of the governor, has the power to make 
the proposed exchange. By See. 42 of the Civil Code of 1859, 
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tial point. It was entirely within the discretion of the trial judge 
tosign just such a decree notwithstanding the clause in his opinion 
in regard to answering over. It was for him to settle the form 
of the decree. If, as he understood at the time, the losing party 
desired to appeal and he was to allow an appeal from the decree, 
it was highly proper for him to omit that clause. This court 
then upon filing its decision could make an appropriate order 
as to answering over or as to any other proceedings that might 
properly be taken subsequently before the circuit judge. It does 
not affect the merits of the case, the justice of the case, it does 
not affect the rights of the winning party in the case below in 
the least that that clause was omitted from the decree. 

The motion is denied. 

G. D. Gear and A. G. M. Robertson for plaintiff. 

E. C. Peters, Attorney General, and F. W. Milverton, Dep- 
uty Attorney General, for defendants. 
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EQUITY PRACTICE—injunctions, whether issued on averments upon 
information and belief—against public officers, right of citizen to. 
obtain, 

Injunctions, as a general thing, ought not to be issued upon 
statements of material matters made upon information and belief. 
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An averment of the value and kird of lands being largely a matter 
of information and belief is sufficient. 
BILL FOR INJUNCTION BY A CITIZEN AND TAXPAYER. 

Whether a bill by a citizen and taxpayer to obtain an injunction 
to restrain public officials from unauthorized acts affecting public 
property exists in cases where there is no pecuniary loss to the 
plaintiff, quaere. 

PUBLIC LANDS-—exchange for private lands—power of commissioner 
under Secs. 252 and 276, R. L., limitation of. 

The power of the commissioner of public lands in the matter of 
exchanging public for private lands is not found in Sec. 252, R. L., 
but in Sec. 276, R. L., and is not confined to lands not under lease 
or to parcels of not over 1000 acres. 

EXERCISE OF DISCRETIONARY POWER BY PUBLIC OFFICIALS—injunctions 
against. 

Injunctions are not issued to restrain public officials in the 
exercise of discretionary power. 


OPINION OF THE COURT BY HARTWELL, J. 


This was a bill’to obtain an injunction restraining the govern- 
or and the commissioner of public lands from exchanging for 
private lands certain public lands on the Island of Lanai having 
an area of 47,669 acres of which all but 1000 acres are held by 
one Charles Gay under five leases terminating respectively Feb- 
ruary 9, 1907, of 7400 acres; November 1, 1907, of 7900 acres; 
June 23, 1908, of 9000 acres; January 1, 1916, including the 
lands of Kamoku, area 8291 acres and Poomai, area 9078 acres, 
and January 2, 1925, of 5000 aeres, the total annual rentals 
being $1600. 

The bill avers that the commissioner threatens to and will ex- 
change said public lands for other lands equal in value and that 
the governor threatens to and will approve of the exchange un- 
less restrained and enjoined from so doing; that the governor 
eansed the following notice to be published in the daily news- 
papers: “Lanai Lands. Notice is hereby given that having de- 
cided an Exchange of the Publie Lands on the Island of Lanai 
to be advisable, the Commissioner of Public Lands is prepared 
to receive offers of other lands that are equal in value to those 
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the minister of the interior, by authority of the king in cabinei 
council had “power to lease, sell or otherwise dispose of the public 
lands and other property in such manner as he may deem best 
for the promotion of agriculture and the general welfare of the 
kingdom subject, however, to such restrictions as may from time 
to time be expressly provided by law.” Chap. 24, Acts of 1874, 
requires consent of the privy council for sales of land above 
$5,000 in value, and Chap. 44, Acts of 1876, requires sales and 
leases of land of over $300 in value to be made only at public 
auction, but that this provision shall not apply to cases “where 
the government shall by quit claim, or otherwise, dispose of its 
rights in any land by way of compromise or equitable settlements 
of the rights of claimants, nor to cases of exchange, or sales of 
government lands in return for parcels of land required for 
roads, sites of government buildings, or other government pur- 
poses.” 

Sec. 42, as thus amended, and as further amended to conform 
to the constitution of 1894 and the Organic Act, is found in 
Secs. 252 and 254 R. L. Sec. 276 R. L., being Sec. 17 of the 
Land Act of 1895, with the amendments required by the Organic 
Act, is as follows: 


“The commissioner may with the consent of the governor sell 
public lands not under lease, in parcels of not over one thousand’ 
acres, at public auction for cash. Upon any such sale and the 
payment of the full consideration therefor, a land patent shall be- 
issued to the purchaser. 

“And he may, with such consent, sell public lands not under 
lease in parcels of not over six hundred acres, at public auction. 
upon part credit and part cash, and deliver possession under an. 
agreement of sale containing conditions of residence on or im- 
provement of the premises sold, or of payment by instalments 
or otherwise of the purchase price, or all or any of such condi- 
tions. 

“And in ease of default in the performance of such conditions, 
the commissioner may, with or without legal process and without 
notice, demand or previous entry, take possession of the premises. 
and thereby determine the estate created by such agreement. 
In čase of such forfeiture, such land shall be sold at auction, 
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either as a whole or in parcels, for cash or on terms of time pay- 
ments in the discretion of the commissioner; and if such sale 
shall result in an advance on the original price, the original 
purchaser shall receive therefrom the amounts of his payments 
to the government on account of purchase, without the interest 
and a pro rata share in such advance in proportion to the amounts 
of his payments. If such sale shall result, however, in a less 
price than the original, the amount returnable to him shall be 
charged with a pro rata amount of such decrease proportioned to 
the amounts of his payments. The treasurer is hereby authorized 
to pay the amount returnable to the outgoing tenant, upon the 
requisition of the commissioner, out of any funds available for 
such purpose, 

“Which agreement shall entitle the purchaser to a land patent 
of the premises npon the due performance of its conditions. 

“The commissioner shall have authority to fix any upset price 
for all such sales for cash or part credit and part cash. 

“All such sales shall be held in Ilonoluln, or in the district 
where the land to be sold is situated. Any person designated 
by the commissioner may act as auctioneer at such sales without 
taking out an auctioneer’s license. 

“Provided, however, that land patents may be issued in ex- 
change for deeds of private lands or by way of compromise upon 
the recommendation of the commissioner and with the approval 
of the governor without an auction sale, and further provided, 
that the governor may in his discretion upon such recommenda- 
tion and approval, execute quit claim deeds for perfecting the 
titles of private lands where such titles are purely equitable or 
where such lands are suffering under defective titles, or in cases 
of claims to use of lands upon legal or equitable grounds.” 

Since by Sec. 75 of the Organic Aet the superintendent of 
public works succeeds to the powers and duties of the minister 
of interior with reference to lands then under the control of the 
minister and as the commissioner of public lands succeeds to the 
powers and duties of the commissioners under the act of 1895, 
See. 252, R. L., declares that “The commissioner of publie lands 
or superintendent of public works, as the case may be, by and 
with the authority of the governor, shall have power to leasc. 
sell,” ete. The power of the superintendent of public works to 
exchange public for private lands under his control is without 
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limitation as to the land to be given in exchange, the commis- 
sioner’s power to exchange land under his control being such as 
is expressed in the proviso of Sec. 276, R. L. The attorney 
general’s contention that the commissioner has power to exchange 
under Sec. 254, R. L., cannot be sustained since Sec. 75 of the 
Organic Act, transferring to the superintendent the powers and 
duties of the minister of the interior, is not limited by Sec. 73. 
Pratt v. Holloway, 17 Haw. 537. 

Sec. 276, R. L., authorizes the commissioner to sell unleased 
public land at public auction in parcels of not over 1000 acres 
for cash, and partly for credit in parcels of not over 600 acres 
for residence and cultivation, concluding with the proviso with 
reference to exchanges and compromises without auction sale and 
quitclaiming the government title in cases of defective titles or 
legal or equitable claims. The plaintiff insists that this authority 
for issuing patents in cases of exchange or compromise is confined 
to parcels of not over 1000 acres not under lease on the ground 
that it is only to such land and such parcels that the provisos 
refer. The decision of the case depends largely upon the mean- 
ing of the words “provided however.” They may mean the 
saine as “but nevertheless,” or “but notwithstanding what is 
above expressed,” or “but anything hereinbefore contained to the 
contrary notwithstanding,” in either of which expressions “but” 


conveys no other meaning than “and,” 


and the power to ex- 
change expressed in the proviso, if regarded as an independent 
power, would refer to any public land under the commissioner’s 
contro]. While the commissioner is authorized to sell public 
land (1) not under lease, (2) in parcels of not over 1000 acres, 
(3) at public auction and (4) for cash (or partly for credit in 
case of the 600 acre parcels to be used for residence or cultiva- 
tion) he is authorized to issue land patents in exchange for deeds 
of private lands without publie auction upon his recommendation 
and the governor’s approval. The exercise of this power is not 
expressly limited to unleased or 1000 acre parcels. Such limita- 
tion, if intended, would appropriately be expressed by insert- 
ing after the word “exchange” the words “of parcels of not over 
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1000 acres of unleased land.” There are several reasons why 
such unexpressed limitations would not be implied. They ob 
viously would be inapplicable to the cases of defective titles or 
legal or equitable land claims mentioned in the second proviso ol 
the same paragraph as well as to cases of compromise mentioned 
in the first proviso. As the earlicr act, See. 254, R. L., contains 
uo limitation to unleased or 1000 acre parcels in cases of ex- 
change, compromise, ete., it would be reasonable to expect that 
if such limitation were intended in the later aet it would be 
expressed. 

Tt is urged, however, and with truth, that the Land Act of 
1895 was intended, as shown in its various provisions, as a home- 
stead and settlement act, to furnish opportunities for small pro- 
prietors and that the withdrawal of public lands from purposes 
of the homestead act, although for other publie purposes. lessens 
the important benefits to be derived from the act. Unquestion- 
ably the act onght to be construed, as far as reasonably is prac- 
ticable, so as to promote and not obstruct its clearly expressed 
objects, but such considerations do not justify the court in sup- 
plementing the act by provisions not therein expressed. More- 
over, while the restriction of sales to auction sales of not over 
1000 acre parcels not under lease might secure better prices, the 
restriction does not prevent the same person from beoming pur- 
chaser of any number of parcels. There would be no advantage 
to the public in dividing this land on Lanai into parcels within 
the 1000 acre limit and obtaining a surrender of the leases prior 
to an exchange. If the lands were thus divided and the leases 
cancelled it would be a matier of policy whether the parcels 
should be exchanged for other lands of equivalent value. 

It is not averred that any of this land is agricultural land suit- 
able for settlers or homestead purposes. None but experts could 
decide upon the possibility of obtaining water for bringing waste 
or pastoral land under cultivation. One who is not an expert may 
or may not think that water could be obtained by conserving the 
rainfall or well boring. Expert knowledge is required to deter- 
mine whether as the leases terminate, if the lands should remain 
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unleased, nature would probably replace the forest or a devasta- 
tion from floods and high winds would continue. Whether it 
would be better to trust to obtaining appropriations to make thie 
lands of use for cultivation or to lease them under conditions 
requiring lessees to reforest or, on the other hand, to utilize 
opportunities of obtaining by exchange valuable property for 
immediate public uses is a question which requires for its decision 
the exercise of excellent judgment and forethought. 

Upon the plaintiffs contention, as we understand it, while 
public land to any required extent under the superintendent of 
public works may be exchanged for “parcels of land required for 


roads, sites of govcrnment buildings or other government pur- 
poses” (Sec. 254, R. L.), all lands under the control of the com- 


missioner are intended by the Land Act of 1895 to be used or dis- 
posed of by him only as pointed out in the act and to permit the 
exchange of leased land, although worthless for settlement or 
homestead purposes, would violate the spirit and intent of the 
act. It must be observed, however, that Sec. 254, exempting 
exchanges of land from the necessity of public auction, merely 
recognizes the power to make them which is implied in the 
power given by Sec. 252 to dispose of public lands; but Sec. 276 
does more than to recognize the commissioner’s power of ex 
change, it declares affirmatively that the power can be exercised, 
and without the requirement of public auction, the terms used 
being as broad as those of Sec. 252. The homestead act of 1895, 
while restricting sales and leases of land, allowing sales only of 
land not under lease, and providing that leases shall not be re- 
newed while having more than two vears to run, leaves the mai- 
ters of exchangcs of land and of compromises of land claims 
to the discretion of the commissioner and governor. 

In Oregon v. Hitchcock, 202 U. S. 60, decided April 23, 1906, 
the State of Oregon filed a bill to restrain the secretary of the 
interior and the commissioner of the general land office from 
patenting to any Indan or other person certain lands which, on 
March 12, 1860, were swamp and overflowed lands, the State 
of Oregon claiming the lands under an act of Congress of March 
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12, 1860. The objection was made by demurrer that as the legal 
title to the lands was in the United States the suit did not lic 
since the United States, being the real party in interest, could 
not be sued without its consent. The court, after citing from 
Minn. v. Hitchcock, 185 U. S. 373, as follows: “Now the legal 
title to these lands is in the United States. The officers named: 
as defendants have no interest in the lands or the proceeds there- 
of. The United States is proposing to sell them. This suit seeks 
to restrain the United States from such sale, to divest the govern- 
ment of its title and vest it in the State. The United States is, 
therefore, the real party affected by the judgment and against 
which in fact it will operate, and the officers have no pecuniary 
interest in the matter,” then said: “The lcgal title to all these 
tracts of land is still in the Government. No patents or convey- 
ances of any kind have been executed. There has been no tind- 
ing or adjudication by the Land Department that the lands 
referred to were swamp or overflowed on March 12, 1860. Un- 
der those circumstances it is not a province of the courts to inter- 
fere with the Land Department in its administration. So far as 
a grant of swamp lands is claimed, it must be held that the grant 
is in process of administration, and, until the legal title passes 
from the Government, inquiry as to equitable rights comes with- 
in the cognizance of the Land Department. Courts may not 
anticipate its action or take upon themselves the administration 
of the land grants of the United States.” 

If the proposed exchange should secure land suited for home- 
steads and settlement it would clearly promote the objects of the 
land act and yet would be based on the same law under which 
land would be acquired for other public uses. This fact lends 
force to the view that considerable undefined discretion is nece-- 
sarily left to the commissioner and governor, the exereise of 
which discretion cannot be contiolled by injunction. 

‘The decree appealed from is reversed, the demurrer i+ sus 
tained and bill dismissed, 

G. D. Gear and A. G. M. Robertson for plaintiff. 

E. C. Peters, Attorney General and FP. W. Milverton, Dep 
uty Attorney General, for defendants, 
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CONCURRING OPINION OF FREAR, C.J. 


I concur in the foregoing conclusions and will briefly state 
my views upon the main question only. 

If the power exists to make the proposed exchange it must be 
under the law as set forth in section 252 or in section 276 of the 
Revised Laws. 

I do not think the power exists under section 252. That sec- 
tion no doubt conferred the power until the passage of the com- 
prehensive act of 1895 (R. L., Chap. 22), which inaugurated 
a new land policy and in its second section (R. L., Sec. 262), 
divided the public land into two classes, one designed mainly 
for purposes of settlement, the other devoted mainly to 
public uses, and placed the first class under the min- 
ister of the interior. From the passage of that act until the 
passage of the Organic Act of the Territory the powers con- 
ferred by section 252 could be exercised by the minister of 
the interior alone and with reference to lands of the second 
class alone. The Organic Act by section 75 transferred the 
powers and duties of the minister with reference to lands of the 
second class, including the powers and duties conferred by section 
252, to the superintendent of public works, and by section 73 
transferred the powers and duties of the commissioners of publie 
lands as well as those of the minister of the interior as one of 
the commissioners to the commissioner of public lands. Pratt v. 
Holloway, 1% Haw. 539. The commissioner, therefore, does not 
now have the powers conferred by section 252 unless congress 
intendcd by section 73 of the Organie Act to give him additional 
powers not previously possessed by the commissioners or minister, 
namely, powers with reference to lands of the first class, which 
the minister, now superintendent, had and has with reference 
to lands of the second class under section 252. There evidently 
was no specific intention to do that. If it was done it was through 
the operation of the general provision of section 73 that “com- 
missioner of public lands” should be substituted for “minister of 
the interior,” but it is obvious that such substitution could not 
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be made cousistently with the provisions of section 75 in every 
instance in the laws relating to public lands. Moreover, the 
powers of the commissioner of the kind now in question were 
already covered by section 276 of the Revised Laws. Section 
252 also is by its terms made subject to such restrictions as mav 
from time to time be provided by law, and the act of 1895 in its 
title and in section 86 (R. L., See. 344), purports to control that 
section (252). It is true that the commissioner of public lands 
is ineluded with the superintendent of public works in section 
252 as well as in several other sections of the same chapter. That 
chapter is of a general nature and at least some of its provisions 
apply to the commissioner as well as the superintendent, and 
both officers were included in section 252 as well as several other 
sections as a matter of caution, leaving the proper construction 
to the courts. And, although the Revised Laws were enacted to a 
certain extent by the legislature. it was beyond the power of the’ 
legislature, and it did not attempt (see L. 1905, Act 3, See. 2), 
to modify the laws relating to lands of the first class, although it 
has authority to modify those relating to lands of the second 
class. See Org. Act, Sees. 73, 75; also note to R. L., Ch. 26 

I think the power exists under section 276. That section pro- 
vides that the commissioner with the consent of the governor 
may (1) sell publie lands (2) not under lease (3) in parcels of 
not over 1000 acres (4) at public auction (5) for cash; also that 
he may with such consent (1) sell public lands (2) not under 
lease (3) in parcels of not over 600 acres (+) at publie auction 
(5) for part credit and part cash upon conditions of residence or 
improvement; that upon payment of the consideration or per- 
formance of the conditions a land patent shall be issned to the 
purchaser; and concludes with the following provisos: 


“Provided, however, that land patents may he issued in ex- 
change for deeds of private lands or by way of compromise upon 
the recommendation of the commissioner and with the approval 
of the governor without an auction sale, and further provided, 
that the governor may in his discretion upon such recommenda- 
tion and approval, execute quitclaim deeds for perfecting the 
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titles of private lands where such titles are purely equitable or 
where such lands are suffering under defective titles, or in cases 
of claims to use of lands upon legal or equitable grounds.” 

Do these provisos confer, as they purport to, general powers 
of exchange, compromise, etc., as distinguished from the restrict- 
ed powers of sale conferred in the body of the section, or do they 
merely provide that such powers may be exercised without (1) 
a sale (4) at auction (5) for cash, which must be the case from 
their very nature, and must there be incorporated into them by 
implication the conditions that only lands (2) not under lease 
and (3) not over a specified area shall be subject to such powers? 

Evidently the language of these provisos was suggested by or 
adapted from that of sections 252 and 254, which previously 
permitted the minister of the interior to transfer by way of ex- 
change publie lands of both classes, whether under lease or not 
and irrespective of area, and which, since the enactment of the 
act of 1895, which includes section 276, has conferred that pow 
er similarly unrestricted upon the minister, now the superin- 
tendent, as to lands of the second class. Apparently it was 
thought by the legislative body that the concurrence of the com- 
missioners (now commissioner) and the executive council (now 
governor) under section 276 was a sufficient safeguard in cases 
of exchange of public lands of the first class just as the concur- 
rence of the minister and executive council (now governor) for- 
merly as to both classes and now the superintendent and gov- 
ernor as to the second class was and is deemed a sufficient safe- 
guard under sections 252 and 254. 

It is clear that the restrictions to lands not under lease and to 
parcels of not over the specified area cannot be implied in the 
second proviso, for not only is there no express exclusion of the 
restriction as to a sale at auction for cash from which the in- 
clusion of the other restrictions might be implied, but the very 
nature of the powers conferred by that proviso, namely, to 
execute deeds for perfecting titles of private lands, excludes the 
idea of restrictions to lands not under lease or lands of not over 
a specified area; and if such restrictions cannot be implied in one 
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proviso why should they be implied in the other, especially when 
it would have been easy and natural to have expressed them in 
that proviso if they had been intended. 

Tf fhe words “without an auction sale” had been omitted from 
the first proviso, there could be no question but that the restric- 
tion as to leases and areas could not properly be implied in that 
proviso, and yet those words add nothing to that proviso, for 
in that, as well as in the second proviso, the very nature of the 
transactions authorized is such as to exclude an auction sale, thus 
necessarily making the words “without an auction sale” redun- 
dant and suggesting that they were inserted without much 
thought or as a matter of course or with the same object for 
which section 254 was inserted, namely, to make clear, what 
would be the case without those words or without that section, 
that in the cases mentioned in these provisos and in that section 
no auction sale was required. This construction does not fail 
to give effeect—and, too, the natural effect—to those words; the 
other construction gives them an unwarranted effect. Under 
either construction those words are surplusage from the very 
nature of the case so far as their direct meaning is concerned. 
To say that they were inserted for the ulterior purpose of show- 
ing that the restrictions as to leases and areas were intended to 
apply, would be to attribute to the legislature the selection of 
an obseure indirect method in preference to a plain direct method 
of accomplishing that purpose; it would be to read into the 
proviso two clauses of vast importance which would greatly limit 
the powers expressed and which the legislature did not even 
allude to in the provisos—merely in order that some special ol- 
ject might be found for the insertion of the words “without an 
auction sale.” One construction does not expunge those word. 
but allows them their natural effect; the other gives them an 
unnatural effect and makes them an excuse for adding other 
words to the provisos. 

That these provisos were intended as grants of additional 
general powers and not mere modifications of powers conferred 
in the body of the section, is further shown by the fact that 
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they are powers of a different kind. The body of the section 
relates solely to sales and provides that sales shall be at publie 
auction for cash or part credit and part cash and contains limita- 
tions as to the character and area of the lands that may be sold, 
while the provisos have nothing to do with sales, but, on the con- 
trary, necessarily exclude, either expressly or by implication, all 
of the three requisites of a transfer under the body in the section, 
namely, (1) a sale (4) at public auction, and (5) for cash. The 
limitations, (2) and (8), as to what may be transferred, which 
were not expressed in the provisos, should not be implied to re- 
strict transfers of a kind different from those upon which those 
limitations were expressly imposed in the body of the section. 
The nature of the powers conferred in the first as well as in the 
second proviso would seem to exclude such limitations, for the 
powers given in that proviso must be construed, in the absence 
of a manifested contrary intention, to be as large as the objects 
to be accomplished for which those powers were given. For in- 
stance, if a patent is to be issued by way of compromise the cir- 
cumstances of the case might require a patent of lands under 
lease or of a parcel of over 1000 acres. Likewise, if the private 
lands which may be desired are of much value it might be im- 
possible to obtain them by way of exchange except by transfer- 
1ing a parcel of over 1000 acres or a parcel under lease. The 
objcet of the body of the section is to dispose of public lands, 
the payment of the consideration being incidental, while in the 
provisos the reverse is the case, the object being the acquisition 
of lands or the effecting of.a compromise or perfecting of a 
title,—the issuance of a patent by way of exchange or otherwise 
being the incidental means of aceomplishing the desired object. 
The body of the act does not vonfer one power to which the 
provisos make exceptions, but confers two different powers simi- 
lar in three features, namely, (1) sale, (2) not under lease, (4) 
at publie auction, but differing in the other two features, namely, 
(3) in respect to the area, and (3) in respect to the terms of sale. 
If the provisos make exceptions merely in respect to three of 
these features, namely, 1, 4 and 5, (4 expressly; 1 and 5 by im- 
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plication), which is conceded, and do not make exceptions as to 
2 and 3, as contended, then, conceding that feature 2, which is the 
same in both powers conferred in the body of the section, presents 
no inherent difficulty, the question presents itself from which 
of these two powers feature 3 is to be taken for incorporation into 
the provisos, this feature differing under the two powers. Under 
one power the area is limited to 1000 acres, under the other to 
600 acres. It would seem that if the legislature had intendcd 
either of these restrictions to be operative in the provisos it would 
have expressed that intention and would have specitied which 
restriction as to area was intended. 

Thus from every consideration except that of the supposed 
dangerous extent and character of the powers conferred or that 
of the general spirit of the land act of 1595 as gathered from its 
other provisions, it would seem that the provisos confer independ- 
ent grants of powers free froin the restrictions impo-ed in the 
body of the section. Tt may be that these powers are dangerous 
in extent and character and may be exercised in such a way a~ 
to defeat to some extent other purposes of the act; and vet, as 
already shown, they are not more extensive and not of a character 
other than had previously existed beyond question as to both 
classes of public lands and now exist as to one class under sections 
252 and 254; and they are not in themselves against the spirit 
of the land act as a whole, for the purposes of that act are variou- 
and include those of acquisition by exchange for public purposes 
as well as those of disposition by sale for -ettlement, and indeed 
the acquisition of lands in large travets suitable for settlement in 
exchange for lands less suitable for ~cttlement may be desircd 
for the very purpose of disposition in small lots for settlement. 

Jourts, however, cannot legislate or invade the provinces of the 
other departments of government in matters of poliev. The ex- 
tent to which power of the kind in question should he conferred 
upon executive officers is a question of policy for the legislative 
body; the exercise of the power in a particular case is a question 
of policy for the executive officers. 
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DISSENTING OPINION OF WILDER, J. 


I dissent from the majority on the main question involved in 
this case, which is, whether or not the commissioner of public 
lands with the approval of the governor has the power to ex- 
change for private lands more than 1000 acres of public land 
under lease. 

If that power exists, it is to be found in Sec. 276 of the Revised 
Laws, which, as originally enacted, was a part of the “Land Act 
of 1895.” That section is as follows: 

“The commissioner may with the consent of the governor sell 
public lands not under lease, in parcels of not over one thousand 
acres, at public auction for cash. Upon any such sale and the 
payment of the full consideration therefor, a land patent shail 
be issued to the purchaser. 

“And he may, with such consent, sell public lands not under 
lease in parcels of not over six hundred acres, at public auction 
upon part credit and part cash, and deliver possession under an 
agreement of sale containing conditions of residence on or im- 
provement of the premises sold, or of payment by instalments 
or otherwise of the purchase price, or all or any of such condi- 
tions. 

“And in case of default in the performance of such conditions, 
the commissioner may, with or without legal process and without 
notice, demand or previous entry, take possession of the premises 
and thereby deternine the estate created by such agreement. In 
ease of such forfeiture, such land shall be sold at auction either 
as a whole or in parcels, for cash or on terms of time payments 
in the discretion of the commissioner; and if such sale shall re- 
sult in an advance on the original price, the original purchaser 
shall receive therefrom the amounts of his payments to the gov- 
ernment on account of purchase, without the interest and a pro 
rata share in such advance in proportion to the amounts of his 
payments. If such sale shall result, however, in a less price than 
the original, the amount returnable to him shall be charged with 
a pro rata amount of such decrease proportioned to the amounts 
of his payments. The treasurer is hereby authorized to pay the 
amount returnable to the outgoing tenant, upon the requisition 
of the commissioner, out of any funds available for such pur- 
pose. 
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“Which agreement shall entitle the purchaser to a land patent 
ot the premises upon the due performance of its conditions. 

“Fhe commissioner shall have authority to fix any upset price 
for all such sales for cash or part credit and part cash. 

“All such sales shall be held in Honolulu, or in the district 
where the land to be sold is situated. Any person designated by 
the commissioner may act as auctioneer at such sales without 
taking out an auctioneer’s license. 

“Provided, however, that land patents may be issued in ex- 
change for deeds of private lands or by way of compromise upon 
the recommendation of the commissioner and with the approval 
of the governor without an auction sale, and further provided, 
that the governor may in his discretion upon such recommenda- 
tion and approval, execute quitclaim deeds for perfecting the 
titles of private lands where such titles are purely equitable or 
where such lands are suffering under defective titles, or in cases 
of claims to use of lands upon legal or equitable grounds.” 

Authority is thus given to the commissioner of publie lands 
with the consent of the governor to sell public lands not wider 
lease in parcels of not over 1000 acres at public auction. Upon 
fulfilling the conditions of the sale the purchaser becomes entitled 
to a land patent. The first proviso that “Provided, however, land 


patents may be issued in exchange for deeds of private lands * 
without an auction sale” has reference to what precedes, namely, 
land patents of not over 1000 acies. This is shown not only by 


the words “provided, however,” 


which ordinarily and naturally 
refer to what precedes, but also by the nse of the words “without 
an auction sale,” thus implying that an auction sale was the 
only condition not a prerequisite to the issuance of a land patent 
in case of an exchange, leaving the other conditions prerequisite 
to the issuance of a land patent in force, namely, unleased public 
lands in parcels of pot over 1000 acres. As to the natural mean- 
ing of a proviso see Cooper v. Island Realty Co., 16 Haw. 98; 
Lewis’ Sutherland’s Stat. Con. 352. 

The second proviso in Sec. 276 has reference to quitelaim 
deeds and has nothing to do with land patents, and so obviously 
no reference is made therein to any of the conditions prerequisite 
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to the issuance of land patents imposed in the main body of the 
section. 

If the intention was to allow a power of exchange not limited 
to quantity or kind of land, why were the words “without an 
auction sale” specifically inserted in the proviso as being the only 
prerequisite not necessary to the issuance of a land patent in case 
of an exchange? To construe the proviso as authorizing an uv- 
limited power of exchange requires the practical elimination of 
the words “without an auction sale” and treating them as sur- 
plusage. That such a construction is not justified see Endlich 
Int. Stat. 23. 

It is argued that there is no limit to the right to exchange 
mentioned in Sec. 276 either as to the amount or kind of land 
because there is no limit to the right of exchange mentioned in 
Sec. 254, R. L. That argument is not sound for the reason that 
at the time of the passage of Sec. 254 there was an absolute right 
to lease, sell or otherwise dispose of the public lands in any 
amount and whether leased or unleased, and also for the reason 
that the section which preceded and to which Sec. 254 had 
reference (Sec. 253, R. L.), imposed the one condition of a public 
auction sale in cases of transfers of government lands, and that 
one condition was expressly not to be imposed in cases of ex- 
change. 

The power contended for by the commissioner of public lands 
is undoubtedly contrary to the spirit of the Land Act of 1895, 
which included this section 276, and which requires dispositions 
of public lands to be-in smali aveas, undoubtedly for the reason 
of encouraging settlers and homesteaders and also of allowing 
others than the very wealthy the privilege of acquiring portions 
of the public domain. The majority recognizes that this ex- 
change is contrary to the spirit of that act. In construing a 
doubtful provision of an act the act as a whole and its reason and 
spirit may be considered. See R. L., Sec. 12; Ex Parte 
Higashi, 17 Iaw. 437. The course of legislation in these 
islands shows that the tendency has been to limit rather than to 
enlarge the power of disposing of public lands, and that was 
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recognized by Congress when it passed the Organic Act. Hew 
foolish it was to limit the amount and kind of public land which 
could be sold and at the same time to allow an unlimited power 
of exchange; and yet, according to the majority, that is exactly 
what the legislature of 1895 meant to do. If that is what the 
legislature meant, it is within the power of the commissioner of 
public lands and the governor to nullify the whole purpose and 
object of the Land Act of 1895 by exchanging all of the public 
domain under that act for, say, building sites in the city ot Hono- 
lulu or other lands of equal or greater value, but unavailable and 
undesirable for the purposes of the act. If this exchange is per- 
missible, any exchange is permissible. ‘That the legislature in- 
tended to authorize any such power, in view of the clear purpose > 
and objects of the act, I cannot and do not believe. 

If there is a power to exchange land under lease, what becomes 
of Sec. 279 of the Revised Laws, also a part of the Land Act of 
1895, which by its terms purports to give to the commissioner 
of public lands the only power he has in regard to the disposition 
of land under a general lease ? There is no conflict between Secs. 
276 and 279 if the power of exchange is limited to lands not un- 
der lease, otherwise there is. Every construction which leads to 
a conflict between two sections in the same act should be avoided. 
Pratt v. Holloway, 17 Haw. 544. See also Bermer v. Bernier, 
147 U. S. 246, where it is said that “It is a general rule, without 
exception, in construing statutes that effect must be given to all 
their provisions if such a construction is consistent with the gen- 
eral purposes of the act and the provisions are not necessarily 
conflicting. All acts of the legislature should be so construed, 
if practicable, that one section will not defeat or destrov another, 
but explain and support it. When the provision admits of more 
than one construction that one will be adopted which best serves 
to carry out the purposes of the act.” 

For the foregoing reasons it is my opinion that the decree 
appealed from should be affirmed. 


IN RE STAMP DUTY. 243 


IN THE MATTER OF THE APPEAL OF C. BOLTE 
AND J. O. CARTER, TRUSTEES, FROM AN AS 
SESSMENT OF STAMP DUTY BY A. J. CAMP- 
BELL, TREASURER OF THE TERRITORY. 


Svemirrep January 31, 1907. Drcipep Fesruary 1, 1907. 


Frear, C.J., HARTWELL ann Wiper, JJ. 


STamMp DuTy—instrument modifying terms of mortgage assessable as 
agreement, not as mortgage. 

An instrument reducing the rate of interest on bonds secured by 
an existing mortgage, extending the time of payment of the 
bonds, providing for new coupons, and permitting the trustees to 
take possession of the mortgaged property and manage it and 
apply the income for the benefit of all concerned, should be 
stamped as an agreement and not as a mortgage. 


OPINION OF THE COURT BY FREAR, C. J. 


On September 17, 1901, J. P. Mendonca mortgaged certain 
property to C. Bolte and J. O. Carter, trustees, to secure pay- 
ment of one hundred and forty $1000 7 per cent. coupon bonds 
payable in instalments at various times from 1903 to 1910. A 
stamp duty of $409 was paid on that mortgage. On March 22, 
1904, the first instalment of $20,000 not having been paid when 
due but all interest having been paid, further security was given 
by another instrument upon which a stamp duty of $1 was paid 
and which provided for the release of a portion of the additional 
security upon payment of the first instalment of $20,000 and 
the rest of the additional security upon payment of an addi- 
tional $20,000. On July 9, 1906, another instrument was 
executed referring to the two earlier instruments and the 
payment of all interest and $30,000 of the bonds, extend- 
ing the time of payment of the remaining $110,000 to 1916, 
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reducing the rate of interest to 6 per cent., providing 
for new coupons bearing the date of the instrument and 
that the trustees should take possession of the property, ex- 
cept the part agreed to be released on the payment of the first 
$20,000, and manage the same and apply the income thereof to 
expenses, their salary, the interest, an allowance to the mort- 
gagee, and a sinking fund, with provisions for a sale upon de- 
fault, and expressly providing that the earlier instrument should 
continue in full force and effect except so far as necessary to give 
effect to the instrument in question. 

The treasurer assessed a stamp duty of $319 on the last men- 
tioned instrument on the theory that it was a mortgage. The 
trustees, contending that the duty should be only $1, on the 
theory that the instrument was merely an agreement, appealed 
from the decision on a case furnished by the treasurer under 
section 1309 of the Revised Laws. 

The decision of the treasurer cannot be sustained. A mort- 
gage is a conveyance of property as security. In this case the 
mortgage was already in existence and stamp duty had been paid 
upon it. The instrument in question was not a mortgage. It 
conveyed no property. It was merely an agreement reducing 
the interest on and extending the time of payment of the debt 
secured by the mortgage already made in consideration of the 
mortgagor’s agreement after default that the trustees should 
take possession and manage the property for the benefit of all 
concerned. 

The stamp duty is fixed at $1. 

W. L. Stanley (Holmes & Stanley on the brief) for the 
trustees. 

M. F. Prosser, Deputy Attorney General, for the treasurer. 


MILLS v. WALKER. 2438 


HARRY T. MILLS v. JOHN S. WALKER. 
Exceptions From Circuit Court, First Crecurr. 
Arauep Frsrvuary 4, 1907. Decipep Frsrvary 7, 1907. 


Frear, C.J., HARTWELL anp WILDER, JJ. 


PracTICE —judgment by default, entry of, and appeal from. 

November 28 the parties appeared before the magistrate and a 
garnishee was examined, cross-examined and discharged. The 
case was continued ta November 30, when the parties again 
appeared, the defendant demurred to the complaint and, his demur- 
rer being overruled, moved to dismiss the suit on ithe ground that 
no copy of the complaint had been served on him. The case waa 
continued to December 3 when the plaintiff appeared and the 
defendant, not appearing, was defaulted. ‘The magistrate, upon 
evidence taken ex parte, gave judgment for the plaintiff from 
which the defendant appealed to the circuit court which dismissed 
the appeal. Held: The demurrer was a general appearance 
involving waiver of service; the motion to dismiss was not such 
as would have entitled the defendant upon its denial to further 
continuance had he appeared on the day set; the entry of the 
default was authorized by the statute, R. L., Sec. 1767, which, by 
analogy, is applicable to proceedings before a district magistrate; 
the dismissal of the appeal was within the rule of Luce v. Chin 
Wa, 5 Haw. 631. 


OPINION OF THE COURT BY HARTWELL, J. 


The plaintiff brought an action against the defendant and 
W. G. Irwin & Co. as garnishee November 27, 1906, before the 
district magistrate of Honolulu to recover of the defendant the 
sum of $54, the price of certain goods sold to him by L. B. Kerr 
& Company, Limited, that company, as the complaint averred, 
having assigned its claim to the plaintiff. November 28 the. 
plaintiff and the garnishee appeared in person and the defendant 
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by attorney. The garnishee, after being examined and cross- 
examined, was discharged and the case continued to November 
30, at which date the plaintiff and the defendant’s attorney ap- 
peared. The defendant demurred to the complaint and, his de- 
murrer being overruled, moved “to dismiss the suit on the 
eround that no copy has been served on the defendant.” The 
case was continued to December 3 when the plaintiff appeared 
and the defendant, not appearing when called, was defaulted. 
Thereupon the magistrate took the evidence of the plaintiff, ex 
parte, consisting of his testimony that the defendant “admitted 
the amount to be correct and due.” Judgment was then entered 
for the plaintiff for the sum claimed with interest, attorneys’ 
commissions and costs amounting in all to $81.83. The defend- 
ant on the same day appealed from the judgment to the circuit 
court which granted the plaintiff's motion to dismiss the appeal 
because taken from a judgment by default. 

The case comes here upon the defendant’s exception to the 
order dismissing the appeal. As it does not appear that he 
demurred to the jurisdiction his demurrer must be regarded as a 
general appearance involving waiver of service of a copy of the 
complaint. The motion to dismiss on the ground of defective 
service was not the kind of motion which would have entitled 
the defendant upon its denial to a further continuance if he had 
been present on the day set and then learned of its denial. To 
give such effect to motions of that kind would involve a magis 
trate’s court in useless and annoying delays. The plaintiff's 
evidence was therefore properly heard ex parte. If instead of 
appcaling from the judgment the defendant had moved to have 
the default set aside on the ground that he did not owe the bill, 
or that the claim had not been properly assigned, and had ap- 
pealed from a denial of the motion, it is possible that the default 
would have been ordered to be set aside on a showing of a defense 
which would be made if the case were reopened, but an appeal 
from the judgment waiving the right to have the default set 
‘aside justifies the inference that there was no defense upon the 
facts. 
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The defendant contends that the magistrate, before hearing 
evidence, should have notified him that the motion to dismiss 
was denied and set another day for a hearing and should not 
have entered a default before the end of the day to which the 
case was continued; also that the evidence did not show that the 
claim had been assigned by any one authorized by the Kerr cor- 
poration—this fact, as claimed, being jurisdictional, to be shown 
explicitly—and further that the judgment was not a judgment 
by default. 

If the exception presented the question, as it does not do, of 
the sufficiency of the evidence to justify the finding that the 
defendant owed the plaintiff the sum claimed it might properly 
be held to be sufficient in law. If technically there is no judg- 
ment by default after an appearance, but rather of nil dicit, and 
whatever may be the practice in other jurisdictions the magis- 
trate’s course was authorized by the statute. 

“Tf, upon calling the plaintiff, he does appear, and the defend- 
ant having joined issue does not appear, or answer when called, 
the court may order judgment by default to be entered against 
such defendant, and allow the plaintiff to proceed ex parte.” 
R. L., See. 1767. 

Although the statute relates to courts of record it is applicable 
by analogy to proceedings in a district magistrate’s court. We 
see nothing in the case to support the contention that the case 
was continued until December 3 for the purpose of deciding the 
motion to dismiss the action or that the motion was not decided 
before the default was entered. The entry of default implies 
denial of the motion. 

The rule that no presumption shall be made in favor of the 
jurisdiction of magistrates does not require a record to be made 
by them concerning every motion, oral or written, and of what- 
soever nature. The dismissal of the appeal to the circuit court 
was within the rule in Luce v. Chin Wa, 5 Haw. 631, that 
“The reasons, if any exist, for the removal of a default, should 
he presented to the court which has ordered it.” 
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Exceptions overruled. 
A. S. Humphreys for plaintiff. 
G. A. Davis for defendant. 


TERRITORY OF HAWAII v. W. CRAWFORD. 
Question Reserved BY Crecvir Court, First Circu. 
Arevep FEBRUARY 1, 1907. Dercipep Frsruary 8, 1907. 


Frear, C.J., HARTWELL anv WILDER, JJ. 


INDICTMENT—allegation and proof of time. 

Ordinarily, unless excused by statute, the time of the commis 
sion of an offense must be specifically alleged, but except in so far 
as it is of the essence of the offense it need not be proved as 
alleged; it is sufficient to prove any other time within the statute 
of limitations and before the indictment. The mere fact that the 
offense is of a continuing nature does nol make the time essential. 
Rep, v. Kamakauila, 9 Haw. 607, overruled in part. 


OPINION OF THE COURT BY FREAR, C. J. 


The defendant was indicted on December 22, 1906, for having 
“unlawfully played, carried on and conducted as owner thereof 
certain games, to wit, Fan Tan and Pai Kow, in which said 
games money was lost and won.” The question reserved by the 
circuit court for the consideration of this court is whether under 
an allegation that the offense was committed on the 15th day of 
October, 1906, “and for a period of thirty days next thereto 
preceding,” there may be a conviction upon proof that it was 
committed on the 15th day of November, 1906, “and on each 
and every day prior thereto for a period of thirty days,” as stated 
in the bill of particulars. 


TERRITORY v. CRAWFORD. 247 


Ordinarily the time of the commission of an offense must be 
specifically alleged, but unless it is of the essence of the offense 
it need not be proved as alleged; it is sufficient to allege any time 
within the statute of limitations and before the finding of the 
indictment and to prove any other time within that period. It, 
however, the time is of the essence of the offense it must be 
proved in so far as it is of the essence. For instance, if the 
offense is driving without lights during the hours of darkness it 
must be both alleged and proved to have been committed during 
such hours, although it is sufficient to prove that it was during 
any such hour even though different from the particular hour, 
if any, allegcd. Similarly, if the offense is a violation of a 
Sunday law, its time must be alleged as on Sunday, but it is 
sufficient to prove that it was on some other Sunday than the 
one alleged. Likewise, since the offense must have been com- 
mitted before the finding of the indictment and within the period 
of limitations an allegation showing that is necessary, in the ab- 
sence of a statute to the contrary. By statute, however, here 
and in some other jurisdictions, following the English statute, 
“no indictment for any offense shall be held insufficient * * * 
for omitting to state the time at which the offense was committed 
in any case where time is not of the essence of the offense, or for 
stating the time imperfectly, or for stating the offense to have 
been committed on a day subsequent to the finding of the indict- 
ment or on an impossible day, or on a day that never happened.” 
R. L., See. 2831. 

If, therefore, a single offense is alleged to have been commit- 
ted on a particular day it may be proved to have been committed 
on a different day under the general rule; so, under the statute, 
if no time is alleged any time may be proved provided it is within 
the statute of limitations and before the finding of the indict- 
ment. Does, however, the fact that, as in the present case, the 
offense is of a continuing nature or that the time is alleged with 
a continuando make any difference? According to what is called 
the Massachusetts doctrine, it does. In that state it is held that 
time is of the essence of a continuing offense and that proof is 
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inadmissible of the commission of such an offense at a time be- 
fore or after that which has been alleged. Com. v. Purdy, 
146 Mass, 138. This view has been followed in Maine and 
Texas. State v. Small, 80 Me. 452; Fleming v. State, 28 
Tex. Crim. App. 234. See, however, the later Texas case of 
Haynes v. State, 56 S. W. 923. But it is said to be not only 
against sound principle but contrary to the common understand- 
ing of the profession. 1 Bishop, New Crim. Proc., Secs. 397, 
402; and Mr. Bishop’s view has been followed in some recent 
cases. Howard v. People, 27 Col. 396; Carter v. United 
States, 1 Ind. Ter. 342 (37 S. W. 204). 

The latter view seems to be sound in principle and in harmony 
with the analogies of the law. There is no reason of practicel 
expediency or protection to the accused which calls for a dis- 
tinction between single and continuing offenses in this respect. 
The accused will not be prejudiced in his defense to the prosecu- 
tion in question or in his right to plead former jeopardy in a 
subsequent prosecution any more in the case of a continuing 
offense than in the case of a single offense from the fact that the 
time proved need not be the same as that alleged, and in either 
case the law provides ample means of protection. To avoid sur- 
prise he may call for a bill of particulars and if necessary obtain 
further time for preparing his defense; and in pleading former 
jeopardy he is not confined to the pleadings in the first case but 
may resort to the evidence to show precisely of what he was con- 
victed. In this case he has called for and obtained a bill of par- 
ticulars and is as fully protected as if the time relied on had been 
stated in the indictment. 

If there is any solid basis for a distinction between the two 
classes of offenses in this respect it must be found in the very 
nature of a continuing offense. It is difficult to find it there. 
If proof may be made that an oftense was committed on one day 
when it is alleged to have been committed on another day, why 
should not proof be allowed that it was committed during one 
week or one month when it is alleged to have been committed 
during another week or another month? Even under the Massa- 
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chusetts decisions proof of a continuing offense during a portion 
of the time alleged is sufficient, and yet if the time is material 
why should not proof of the entire time alleged be required? 
The Massachusetts court holds also, consistently, that even if a 
continuing offense is alleged to have been committed on a single 
day only, proof of any other dav is inadmissible (Com v. 
Traverse, 11 Allen 260), but that is contrary to the general 
rule that if an offense is alleged to have been committed on one 
day proof may be made of any other day within the period of 
limitations and before the finding of the indictment. The same 
view would require that proof of the commission of a continuing 
offense during a part of one day would be inadmissible under an 
allegation that it was committed during a different part of the 
same day. It is also a general rule that a continuing offense may 
he proved to have been committed during a succession of days 
even thongh it is alleged to have been committed on a particular 
day, which, of course, negatives the Massachusetts doctrine. 
Bishop, ubi supra. Further, that which need not be alleged may 
be rejected as surplusage, as generally held; it was unnecessary 
in the present case to state the continuando, in which case, if 
this be rejected as surplusage, a single day remains alleged and 
a different day or period may therefore be proved. Again, un- 
der the Massachusetts doctrine the offense now in question, being 
a continuing offense, would, even if alleged to have been com- 
mitted on a single day, have to be proved as alleged, and yet 
under our statute it might have been alleged as having been 
committed on a day subsequent to the finding of the indictment 
or on an impossible day or on a day that never happened, which 
of course could not be proved, and therefore, if the Massachusetts 
doctrine were followed here, the statute would be nullified to 
this extent; in other words, the statute requires the rejection of 
the Massachusetts doctrine. Likewise, under that doctrine, even 
though a single day be relied on, it would have to be alleged, 
since time is of the essence under that doctrine and no other 
day can be proved than that alleged; therefore, to be consistent 
with that doctrine, we would have to hold that the time of the 
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offense of conducting a gambling game or any offense of a eon- 
tinuing nature must be alleged, althoug) the time of an offense 
of a single nature, as, for instance, murder, need not be alleged 
under the provision of our statute which permits the statement 
ot the time to be omitted altogether unless it is of the essence ot 
the offense. The Massachusetts statutes did not contain the pro- 
visions above quoted from our statute. In civil cases also proot 
is not limited to the time alleged for a continuing trespass, as the 
Massachusetts court itself holds (Kendall v. Bay State Brick 
Co., 125 Mass. 532), and yet time is no more of the essence of 
a continuing offense than it is of a continuing trespass. The 
Massachusetts doctrine appears to have originated in an early 
dictum in that state. It is inconsistent with the decision in 
Leabetter v. U. S., 170 U. S.-606, 612, which sustained a con- 
viction on a charge of a continuing offense “on the —— day of 
April, 1896,” on the theory that if the particular date had been 
inserted proof of any other date within the statute of limitation: 
und before the charge would be admissible and that therefore it 
was immaterial whether a particular day was specified or not. 
The question in that case, it is true, arose on a motion in arrest 
and the court declined to say whether the charge would have 
been good on demurrer, but that was only with reference to thv 
form of the indictment, which, as above stated, should, in the 
absence of a statute like ours, allege a particular time. On the 
question of proof, which is the one involved here, the court 
held contrary to the Massachusetts rule though without referring 
to it. 

The case of Republic v. Kamakauila, 9 Waw. 607, is relied 
on by the defendant in support of the Massachusetts rule. In 
that case the charge was of adultery within one month prior to 
October 16, 1894. The trial court admitted proof of the com- 
mission of the offense at the time of the arrest carly in the morn 
ing of October 17, and instructed the jury that it would be 
sufficient if they found that the act was committed af or pre- 
vious to the time of arrest. That was held error. Tt was held, 
following Thayer v. Thayer, 101 Mass, 111, that evidence of 
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subsequent acts was admissible to show an adulterous disposition 
and therefore as tending to prove the act relied upon within the 
time charged. The same ruling was made in Rep. v. Waipo, 
10 Haw. 442. See also Queen v. Leong Man, 8 Haw. 341, 
and Ter. v. Masagi, 16 Haw. 196, 222. There can be no doubt 
of the correctness of that view. If the court held also that proc 
of a subsequent act as a substantial offense could not be made 
the basis of a conviction in addition to proof of an act as a sub- 
stantial offense within the time alleged, that ruling also was un- 
doubtedly correct, as held both in Massachusetts and elsewhere, 
for, when only one offensc is charged, as in that case, only one 
can be relied on whether within or without the time alleged and 
whether the time be one day or a longer period. But the court 
apparently went further and meant to hold that proof of a single 
offense committed subsequently to the time alleged but before 
the charge or information could not be made the basis of a con- 
viction, even though no offense was proved or relied on within 
the time alleged. That was incorrect. The offense was not a 
continuing offense and was not treated as such by the court. The 
court went apparently to the full length of holding that even 
in the case of a single offense the proof could not vary from 
the charge in the matter of time. That was contrary to the 
rule prevailing everywhere else, including Massachusetts. 
(Com. v. Varney, 10 Cush. 402) and to the statute as well. 
The case was not adequately presented to the court, as shown 
by the briefs on file, the statute was not called to its attention, 
and the Thayer case was understood to go further than it did. 
The decision must be overruled in so far as it is contrary to the 
conclusion now reached. 

The question reserved is answered in the affirmative. 

M. F. Prosser, Deputy Attorney General, for the prosecu- 
tion. 


G. D. Gear for the defendant. 
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J. H. KUNEWA, DEPUTY ASSESSOR, v. J. K. KAANA- 
ANA. 


APPEAL FROM Districr Macistrate, Ewa. 
Susmirrep FEBRUARY 4, 1907.  Dercipep Fesruary 8, 1907. 


Frear, C.J., HARTWELL anD WILDER, JJ. 


LIMITATIONS, STATUTE OF—action for territorial taxes. 
Under Sec. 10 of the Organic Act an action for taxes for the year 
1899 is not barred by the statute of limitations. 


OPINION OF THE COURT BY HARTWELL, J. 


This was an action brought before the district magistrate of 
Ewa by a deputy assessor and collector of taxes for the first taxa 
tion division of the Territory to recover of the defendant the 
sum of $193.70, personal and property taxes assessed to the de- 
fendant during each year from 1899 to 1905, both inclusive. 
The defendant making no appearance, the magistrate heard the 
evidence and gave judgment for the plaintiff for $177.60, being 
the sum found to be payable for taxes assessed for the six years 
prior to the action, and costs, but held that the plaintiff was not 
entitled to recover taxes for 1899 on the ground that the action 
was barred by the statute of limitations, from which ruling the 
plaintiff appealed. 

The statute that “The following actions shall be commenced 
within six years after the cause of such action accrued, and not 
after” includes “actions for the recovery of anv debt founded 
upon any contract, obligation or liability excepting such as are 
brought upon the judgment or decree of some court of record.” 
R. L., See. 1971. The question presented is whether an actiou 
to recover territorial taxes is within this statute. As early as 
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1875 this court held that the statute of limitations of real actions 
does not run against the government. Kahoomana v. The Min. 
ister of the Interior, 3 Haw. 631. The same rule was applied, 
in an action to recover rents, to a statute limiting the time to 
present claims against estates of decedent persons. Minister 
of Interior v. Parke, Administrator, 4 Haw. 366. In Peacock 
v. Republic of Hawai, 11 Haw. 404, it was held that the stat- 
ute could not be waived by an executive officer of the govern- 
ment. It is worthy of consideration whether these decisions are 
to be regarded as affecting the status of the Territory in a mat- 
ter like this. 

The defendant does not appear, but in a case involving the 
same question, pending before the district magistrate of Hono- 
lulu, we learn that the defense relies upon Metropolitan R’d 
v. Dist. of Columbia, 132 U. S. 1, claiming that the Territory, 
like the District of Columbia, is bound by the statute from which 
only a sovereign state is exempt. The question in the case cited 
was “Whether the District of Columbia is, or is not, a municipal 
body merely, or whether it has such a sovereign character, or 
is so identified with or representative of the sovereignty of the 
United States as to be entitled to the prerogatives and exemp- 
tions of sovereignty.” The court, after stating the organization 
of the District with subsequent changes, pointed out that prior 
to 1871 its government “was strictly municipal in its character,” 
the United States, except for protection of its public buildings 
and property, taking no part in the local government “any more 
than any State interferes with the municipal administration of 
its cities.” In 1871 an act of Congress made the District “a 
body corporate for municipal purposes with power to make con- 
tracts, sue and be sued, and to exercise all other powers of a 
municipal corporation not inconsistent with the Constitution of 
the United States.” An act of 1874 abolished the government 
established in 1871 and authorized the President, with the con- 
sent of the Senate, to appoint a commission of three persons to 
exercise the power then vested in the governor and board of 
public works. An act of 1878 declared that the District should 
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remain and continue a municipal corporation and that all rights 
of action and suits for and against the District were expressly 
preserved in statu quo. The court held that municipal corpora- 
tions were within the terms of the law limiting the time within 
which actions should be brought by any person, saying, “It is 
just as much for the public interest and tranquillity that munici- 
pal corporations should be limited in the time of bringing suits as 
that individuals or private corporations should be,” but declined 
to say whether an assertion by the municipality of a right of 
property in highways and other public places is or is not subject 
to the law of limitations since the question “may be affected by 
considerations which are not involved in the present case.” 

In several states, as in Pennsylvania, New Jersey, Rhode 
Island and Louisiana, it appears to be held that municipal cor- 
porations as trustees of the rights of the public are not bound 
by the statute but that in many other states, as in Vermont, 
Massachusetts, New York, Connecticut, Maryland, Virginia, 
North Carolina, South Carolina, Mississippi, Texas, Missouri, 
Kentucky, Ohio, Illinois and Jowa, the maxim nullum tempus 
occurrit regi is applied to sovereignty alone and municipal cor- 
porations, like natural persons, are subject to statutes of limita- 
tion. 2 Dill. Mun. Corp., 3 Ed., Sec. 674. The author, dis- 
tinguishing betweeen municipal corporations in their public and 
their private character, says, “As respects property not held for 
public use or upon public trusts and as respects contracts and 
rights of a private nature there is no reason why such corpora- 
tions should not-fall within limitation statutes and be affected by 
them,” and that he “cannot assent to the doctrine that as respects 
public rights municipal corporations are within ordinary limita- 
tion statutes. It is unsafe to recognize such principle.” Ib. 
Sec. 675. This view is expressed in Greenwood v. La Salle, 
137 Ill. 225, an action to recover a town tax, which holds that 
the statute is no defense to actions involving public rights. 

The District of Columbia case is not based upon the fact that 
the District was organized as a municipal corporation with power 
to sue and be used for the court said in respect of the rule that 
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“no restrictive laws apply to the sovereign unless so expressed ;” 
that whatever the reason “the privilege, however, is a prerogative 
one and cannot be challenged by any person inferior to the 
sovereign, whether that person be natural or corporate.” 

Tt is needless to say that the fact that this Territory is not 
made a municipal corporation by the terms of the Organic Act 
does not place it in the position of an independent state although 
the act clothes the Territory with many attributes of sovereignty 
giving the Constitution, perhaps beyond recall, “the same force 
and effect within the said Territory as elsewhere in the United 
States,” and granting ‘broad legislative power which may be 
modified and controlled by Congress although the exercise of tne 
power, while kept within the terms of the grant, is not expressly 
made subject to the approval of Congress as provided in other 
territories. But within constitutional limitations the power of 
Congress over the Territory is supreme notwithstanding its dele- 
gation to the Territory of the right to exercise certain sovereign 
powers. 

It is significant that the act of 1894-5, exempting the Ha- 
waiian government from liability to suits except as therein pro- 
vided, is continued in force under the Organic Act. Coffield v. 
Territory, 13 Haw. 418. But we do not pursue the discussion 
further as it is clear that the defendant cannot interpose the stat- 
ute as a defense to the action to recover the tax payable in 1899 
under Sec. 10 of the Organic Act, which declares “That all 
rights of action, suits at law and in equity, prosecutions and 
judgments existing prior to the taking effect of this Act shall 
continue to be as effectual as if this Act had not been passed ; 
and those in favor of or against the Republic of Hawaii, and 
not assumed by or transferred to the United States, shall be 
equally valid in favor of or against the government of the Terri- 
tory of Hawaii.” The right of the Hawaiian government 
to the tax existed when the Organic Act took effect and would 
be impaired by subjecting its assertion to a statute of limitations. 
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The cause is remanded with instructions to modify the judg- 
ment by adding the sum found to be payable for the taxes of 
1899. 

M. F. Prosser, Deputy Attorney General, (E. U. Peters, 
Attorney General, also on the brief,) for plaintiff- 

No appearance for defendant. 


G. W. FORRESTER v. A. M. HURTT. 
Excrerrions rros Circorr Courr, First Circuit. 
PETITION FOR REHESRING. 

Firep Jaxcary 25, 190%. Decipep Freprvary 11, 1907. 


Frear, C.J., HARTWELL ann WILDER, JJ. 


RenEARING—liability of husband for necessaries furnished to wife. 
A petition for rehearing in this case on the ground of mistake 
and error is denied, no mistake or error appearing. 


OPINION OF THE COURT BY WILDER, J. 


This is a petition for a rehearing on the ground that in the 
decision herein, ante p. 215, there was a mistake and error in 
sustaining an exception to a finding of fact by the trial court 
which -was that the plaintiff knew prior to the rendition of any 
services that defendant and his wife “were living separate and 
apart from each other and that marital relations had ceased to 
exist between them and by reason of the fault” of the wife. 
This exception was not expresslv considered at all, the only one 
that was considered and sustained being the one that the judg- 
ment was contrary to the law and the evidence. That turned 
mainly on whether there was anv evidence showing that the wife 
was not justified in living apart from her husband and the only 
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evidence was that the separation was with the consent of the 
husband and also that the wife made false accusations against 
him. The record in the divorce case brought by the husband 
against the wife subsequent to the rendition of the services by 
plaintiff, although tried and determined before the institution 
of this action, was not competent evidence to show in this case 
that the separation was caused by the fault of the wife and much 
less was it competent evidence to show that plaintiff knew in 
1903 what was proved in a divorce case tried in 1905. The evi- 
dence in the divorce proceedings may have been sufficient to 
authorize the decree and also to show in that case that the wife 
was not justified in living apart from her husband, but plaintiff 
in this case is not bound by the findings in that case which took 
place subsequent to the time of the rendition of the services, the 
value of which are sued for in this case. It was immaterial, 
therefore, that no objection was made to the introduction of the 
divorce record. 

The petition is denied without argument under Rule 5. 

P. L. Weaver for petitioner. 
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OAHU RAILWAY & LAND CO., A CORPORATION, v. 
JAMES ARMSTRONG. 


APPEAL FROM Circuit Juper, First Crecurr. 
Arqurp January 26, 1907. Decrpep Fesruary 11, 1907. 


HARTWELL anp WILDER, JJ., AND Circurr Jupce De Borr 
IN PLACE OF FREAR, C.J. 


EVIDENCE. 

One with knowledge, though not a surveyor, 1s competent to 
testify whether certain lands are included within the description 
of a deed, 

HASEMENTS—grant. 

A deed of land by a lessor to his lessee, “together with all 
improvements, privileges, rights, easements or appurtenances to 
the same belonging or appertaining or held and enjoyed there 
with,” to which land at the time of the delivery of the deed water 
was being conveyed across and under other land of the lessor, 
grants an easement to take such water across such other land 
substantially in the same manner, mode and location. 

Ip.— substantial change not authorized without consent. 

A change in the method of use, dimensions and location of a 
watercourse over the land of another is a substantial one which 
cannot be made without the consent of the owner of the serviert 
estate. 

Iv.—corporation—consent of superintendent to alteration. 

A superintendent of a railroad, having supervision of matters 
pertaining to the roadbed, track and operation of its road has no 
authority to give such consent. 


OPINION OF THE COURT BY WILDER, J. 


This is an appeal by plaintiff from a decree dismissing a bill 
to enjoin the defendant from maintaining a certain iron pipe 
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used for the conveyance of water across Lehua Avenue, Pearl 
City, Oahu, and under the railroad track of the plaintiff. 

The facts disclosed on the trial of the case were as follows: 
In February, 1895, defendant leased from plaintiff about seven 
acres of land on the easterly side of Lehua Avenue at a rental 
of $20 annually for the first five years and $40 annually for the 
next five years with an option to purchase the same for $2100 
within five years. The lease contained the following clause: 
“It is understood that this demise includes water from the arte- 
sian well in the vicinity of such amount as will flow through a 
two inch pipe and that all expense of conveying such water will 
be paid by the lessee.” After the execution of the lease defend- 
ant conveyed water on to the land at its makai end across Lehua 
venue through a wooden box from what was known as Col- 
burn’s well, which water was too salt for purposes of cultivation. 
Early in 1898 defendant bored a fresh water well about a half 
mile mauka of Colburn’s well and conveyed water from this well 
on to the land under lease across Lehua Avenue in the same box 
and also at the mauka portion of the land through a drainage 
culvert. On March 31, 1900, defendant bought from plaintiff 
the land under lease for $2100, the deed containing the follow- 
ing words in the habendum: “To have and to hold together 
with all improvements, privileges, rights, easements or appur- 
tenances to the same belonging or appertaining or held and 
enjoyed therewith.” At the time of the execution and delivery 
of the deed defendant was taking water from his well on to the 
land purchased in the two courses referred to. In 1902 defend- 
aut discontinued the use of the makai wooden box and took all 
the water through the mauka culvert. About this time he sub- 
stituted a wooden pipe for the mauka culvert and changed the 
location a few feet further mauka. In May, 1905, he substituted 
an iron pipe for the wooden one. The maintenance of this iron 
pipe is sought to be enjoined. 

Plaintiff is entitled to an injunction unless, as contended by 
defendant, it failed to prove its ownership in fee of Lehua 
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Avenue, or, if that be not sustained, that he has an easement to 
convey this water across Lehua Avenue. 

Plaintiff proved a paper title to certain lands in Ewa, Oahu, 
by the introduction of several documents, and then the secretar} 
of plaintiff's company, who was in charge of its land department, 
testified that he was familiar with the lands described in those 
documents so far as they referred to this case and that they 
included Lehua Avenue, across and under which the pipe line 
runs. The claim of defendant that this could only be shown 
by a surveyor and that this witness was not qualified to give such 
testimony is not sustained. One with knowledge, even though 
not a surveyor, may testify to such facts. See 3 Wigmore on 
Evidence, Sec. 1339. The first claim of defendant is therefore 
overruled. 

Plaintiff granted to defendant by deed of March 31, 1900, 
certain land on the easterly side of Lehua Avenue “together with 
all improvements, privileges, rights, easements or appurtenanccs 
to the same belonging or appertaining or held or enjoyed there- 
with.” At the time of the delivery of the deed defendant as 
plaintiff’s lessee was conveying water on to the land purchased 
across Lehua Avenue in two watercourses. The language of 
the deed, particularly the words “held and enjoyed therewith,” 
granted the right to take such water across Lehua Avenue sub- 
stantially in the manner, mode and location then in use. Those 
words are not commonly used in conveyancing in this Territory 
and must be held to have been put in the deed for some purpose 
and to mean something. They are appropriate for the purpose 
of creating an easement, and, when considered in connection 
with the cireumstances of the case, such is their effect. That 
Jand would be leased in 1895 for ten years at an annual rental 
of not over $40 with an option in the lease giving the lessee a 
right to purchase within five years for $2100 shows that the pur- 
chaser was to have the right to put water on to the land, because 
that is what gave value to it. It was shown that the land was 
practically valueless without this right. Even if the word “appur- 
tenances” alone may not he sufficient to create this easement, 
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vet the addition of the other words is enough. See 2 Jones, R. P., 
Sec. 1640, where it is said that “In case the grantor adds words 
conveying the privileges and appurtenances ‘as now or hereto- 
fore used by me,’ the inquiry is not as to what is necessary but 
what was in use at the time; and in that case it is to the use and 
not to the necessity that the evidence should be directed;’’ also 
Baker v. Bessey, 73 Me. 472; Hardy v. Wilson, 2 B. & C. 96; 
Whalley v. Thompson, 1 B. & P. 871; Koostra v. Lucas, 5 
` B. & Al. 880; Watts v. Kelson, L. R. Ch. Ap. 166. 
Furthermore, even if the words in the deed, “held and enjoyed 
therewith,” did not convey this right, it passed impliedly on the 
principle that where the owner of an entire tract sells a portion 
the grantee takes that portion with all the benefits and burdens 
which appear at the time of the sale to belong to it as between 
it and the property which the vendor retains. This is a rule 
which is reciprocal and is a just and reasonable one. As was 
said in Lampman v. Milks, 21 N. Y. 507, “The parties are pre- 
sumed to contract in reference to the condition of the property 
ut the time of the sale, and neither has a right by altering 
arrangements then openly existing to change materially the rela- 
tive value of the respective parts.” See also Cave v. Crafts, 53 
Cal. 185; Seymour v. Lewis, 13 N. J. Eq. 489; Kelley v. 
Dunning, 43 N. J. Eq. 62; Toothe v Bryce, 50 N. J. Eq. 589. 
The defendant then having the right to convey water across 
Lehua Avenue in the manner, mode and location in use at the 
time of the delivery of the deed of March 31, 1900, it remains 
to be considered whether there was a substantial change with- 
out the consent of plaintiff in the location and method of use 
of the watercourses. “The law is well settled that when one 
has acquired * * * an easement in the land of another he 
may not substantially alter the mode of using it without the 
consent, express or implied, of the owner of the servient estate; 
and, where, as in this case, the easement is a right to maintain 
a ditch or watercourse, the owner of the dominant estate may 
not substantially change the direction or location of such ditch 
or watercourse without such consent.” Scharsch v. Kilauea 
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Sugar Co., 13 Haw. 236. See also Jennison v. Walker, 11 
Gray, 426. 

In the case at bar that there has been a substantial change 
we have no doubt. The method of use, the dimensions and 
location have been substantially altered. ‘That these changes 
may have benfited the servient estate is immaterial. Allen v. 
San Jose Co., 92 Cal. 189 (15 L. R. A. and note). 

The only question remaining is whether this substantial altera- | 
tion was with the consent, express or implied, of plaintiff. The 
burden of showing this was on defendant. He testified that 
such consent was given orally by Mr. Denison, the general 
superintendent of the railroad company. Mr. Denison did not 
recollect any conversation with defendant in which such con- 
sent was given. If it appeared that Mr. Denison had the 
authority to give such consent as would bind the plaintiff com- 
pany, we would be inclined to hold from the evidence that he 
gave it. But the showing that his authority extended only to 
the supervision of matters pertaining to the roadbed, track and 
operation of the road does not warrant a conclusion that he had 
such authority. Even the president of a corporation who has 
the general superintendence of its affairs cannot bring suits in 
the name of the corporation. Watkapu Sugar Co. v». H. C. & 
S. Co., 8 Haw. 343. It follows, therefore, that a substantial 
change was made in the location and use of the easement with- 
out the consent of the owner of the servient estate and that the 
defendant should be enjoined from maintaining the pipe line in 
question. 

The decree appealed from is reversed and the case is remanded 
to the circuit judge for such further proceedings as may be 
proper not inconsistent with this opinion. 

R. B. Anderson (Ballou & Marx on the me) for plaintiff. 

A. G. M. Robertson for defendant. 
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WILLIAM HENRY v. ARTHUR M. BROWN. 
Exceptions FROM Circuit Court, First Crecuir. 
Arevrp Fresruary 11,1907. | Decipep Fesruary 11, 1907. 


Frear, C.J., HARTWELL anp WILDER, JJ. 


JURORS’ oATH—held sufficient. 

An oath requiring the jury to give a true verdict according to the 
law and the evidence in the case before the court, is sufficient 
without adding to truly try the issues. 

NOTE, VARIANCE—indorsement by'revenue collector. 

A note bearing an indorsement by an internal revenue collector 
that the penalty and tax for post stamping was paid on a certain, 
date is admissible in evidence though the indorsement was not. 
set out with the note in the complaint. 

REMITTITUR—error in computation of interest. 

When the jury by direction of the court has rendered a verdict 
for the amount of the note sued on and interest at the stipulated 
rate from the date of the note but has made a mistake in computing 
the interest, the excess may be remitted and judgment entered for 
the balance. 


ORAL OPINION.. 


Plaintiff obtained a verdict and judgment in an action upon 
a promissory note dated October 31, 1900, for $1000 with inter- 
est at 10 per cent. and the defendant comes here on fourtcer 
exceptions, only three of which are seriously relied on. One 
was taken to the form of the oath administered to the jury, 
which was as follows: “You and each of you do solemnly swear 
that in the case now pending before the court you will a true ver- 
dict give according to the law and the evidence, so help you God,” : 
the contention being, though it was not specifically stated in the 
lower court, that the jury should have been sworn to well and 
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truly try the issues and not merely a true verdict give. Another 
exception was taken to the admission of the note in evidence 
against the objection that it varied from the note set out in the 
complaint for the reason that the indorsement of the internal 
revenue collector that the penalty and tax for post stamping, 
namely, 20 cents in revenue stamps, was paid on December 15, 
1906, was not alleged in the complaint. The third alleged 
exception, though no exception appears actually to have been 
taken, was to the entry of judgment for an amount $2.50 less 
than the amount found by the jury. The verdict of the jury, 
which was directed by the court, was for the plaintiff for 
“$1000.00 together with interest thereon from the 31st day of 
October, 1900, to date at the rate of 10 per cent. per annum, 
amounting to $621.66, Total sum of principal and interest 
being $1621.26.” Before entry of judgment plaintiff filed a 
remittitur of $2.50, the jury having made a mistake of that 
amount in computing the interest At the close of the argument 
an oral opinion was rendered as follows: 

Frear, C.J, Three exceptions are relied on. The one 
chiefly relied on is that to the form of the oath administered to 
the jury, the contention being that the jury should have been 
sworn to well and truly try the issues and not merely a true 
verdict give. The form administered was sufficient. It is diffi- 
cult to see how the jury could give a true verdict in the case 
pending before the court according to the law and the evidence 
without truly trying the issues. The form administered has 
long been in use here and is substantially the same as that pre- 
scribed from time to time by the supreme court in former rules. 
See, for instance, Rule 26, appendix to volume 3 of the reports. 

There was no variance between the note declared on and that 
introduced in evidence. The indorsement of the internal revenue 
collector was no part of the note. 

It was proper to allow a remittitur of the excess of interest 
due to a mistake of the jury in computing it and to enter judg- 
ment for the balance, the verdict itself supplying the data for 
the correction. It showed that the intention of the jury was to 
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find a verdict for the principal and for interest at a definite rate 
from a definite date according to the tenor of the note. 

The exceptions are overruled. 

J. A. Magoon for the plaintiff. 

G. A. Davis for the defendant. 


IN THE MATTER OF THE ESTATE OF HIKAALANT 
HOBRON NOHOLOA, DECEASED. 


ÅPPEAL FROM Circuit JUDGE, Seconp Circurtr. 
SusmitTep Fes. 11, 1907. Decinep Fes. 12, 1907. 


Frear, C.J., HARTWELL anp Wiper, JJ. 


WILL—construction—nonapplication of ejusdem generis rule. 

A gift to husband of “all property known belonging to me and 
appearing in my name, situate at K., with intention to bequeath 
the same as hereinafter described: One bay mare, one black mare, 
one frame wooden house and other houses owned by me, as well a3 
all other property owned by me,” carries real estate in Honolulu, 
there being no reason for applying the ejusdem generis rule re- 
stricting the latter clause to property at K. in order to effectuate 
expressed intention. 


OPINION OF THE COURT BY HARTWELL, J. 


The decedent died at the leper settlement leaving personal 
property there valued at $600 and land in Honolulu, assessed for 
taxes at $3400, leased at $340 a year with rental in the hands 
of J. A. Magoon said to amount to $500. Upon the petition of 
the husband and sole devisee the will was admitted to probate 
and letters of administration were granted to Enoch Johnson, 
the judge denying the petition of the appellant, a niece and heir 
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at law ef the decedent, for administration on the estate in Hono- 
lulu which, as she claims, is not disposed of by the will. 

The will, written in the Hawaiian language, is translated as 
follows: 

“I, the undersigned, a Leper residing at Kalaupapa, Island 
of Molokai, Territory of Hawaii, do make this my last will for 
all property known belonging to me and appearing in my name, 
situate at Kalaupapa aforesaid, with good will (or intention) 
to hereby bequeath the same as hereinafter described: One 
pray horse, one bay mare, one black mare, one frame wooden 
house and other houses owned by me, as well as all other prop- 
erty owned by me, to my husband David Noholoa, residing at 
Kalaupapa aforesaid, to him and to his heirs, administrators and 
executors forever; renouncing all claims that my relatives may 
set up in law to this.” 

The appellant claims that only the Kalaupapa property is 
disposed of by the will, that the gift is restricted by the words 
“the same as hereinafter described” to the horses and houses 
mentioned and that the expression “as well as all other property 
owned by me” is merely a general phrase to include what may 
have been omitted in the specific description under the intro- 
ductory words expressing an intention to dispose of the specified 
property only, She correctly says that the addition of the words 
“situate at Kalanpapa” after the words “as well as all other 
property owned by me” would “simplify an interpretation of 
the will.” They would add materially and, we think, un- 
warrantably to its expressed intention for we see no ground for 
finding in it an intention to dispose of no property except that 
which is specifically named. The original of the will shows 
more clearly than does the evidently defective translation that 
the intention was to dispose of “also all the other property known 
to be mine.” The decedent evidently knew well what her prop- 
erty at Kalaupapa was and there is no reason to suppose that 
she did not know of the property in Honolulu. To hold that 
because certain personal property is enumerated no other would 
pass under the expression “all other property” would be an appli- 
cation of the ejusdem generis rule, not to effectuate but to defeat 
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the expressed intention. “Judges of the present day,” it is said, 
prefer the rule “which gives to words of a comprehensive import 
their full extent of operation, unless some very distinct ground 
can be collected from the text for considering them as used in 
a special and restricted sense. 1 Jarman on Wills, 6 Ed., 735. 

Decree appealed from affirmed. 

E. C. Peters for appellant. 

Holmes & Stanley and C. H. Olson for appellee. 


J. K. FARLEY, TAX ASSESSOR AND COLLECTOR 
FOR THE FOURTH TAXATION DIVISION OF 
THE TERRITORY OF HAWAII, v. THE MAKEE 
SUGAR COMPANY, A CORPORATION. 


APPEAL From Circuit Juper, Frern Circuit. 
Arcuep Frepruary 11, 1907. Decitpep Fesrvary 13, 1907. 
Frear, C.J., HARTWELL anp Wiper, JJ. 


TAX LIEN rORECLOSURE—appeal. 

In a suit to foreclose a tax lien tried on December 1, in which 
the circuit judge on December 14 filed a judgment or order that 
plaintiff recover of defendant the amount found due and in which 
on December 18 he filed a final (although styled supplemental) de- 
cree, in appeal by defendant filed on December 19 from the judg- 
ment of December 14 should be dismissed. 


OPINION OF THE COURT BY WILDER, J. 


This is a suit to foreclose a tax lien pursuant to section 1266, 
R. L., as amended by Act 89 of the Laws of 1905. The hearing 
was had on December 1, 1906, at the conclusion of which the 
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circuit judge found in favor of the plaintiff. On December 14, 
1906, the circuit judge filed what was called a “judgment” recit- 
ing the proceedings. finding a certain sum to be due by defend- 
ant to plaintiff, and adjudging and deerceing that the plaintiff 
recover that sum from defendant with costs. On December 15, 
1906, the cireuit judge filed as of December 1, 1906, a “supple- 
mental decree,” which recited the prior findings in moe detail, 
declared a lien on the property of the defendant against which 
the taxes were assessed, and decreed the sale of the property 
through a commissioner as in ordinary foreclosure proceedings. 
On December 19, 1906, the defendant, apparently without 
knowledge of the entry of a decree on the day before, appealed 
to this court from the judgment of December 14 above referred 
to. 

The judgment of December 14 may be treated as an order 
making certain findings prior to the entry of a final decree or as 
a part of the final (although erroneously headed supplemental) 
decree filed December 18 as of December 1, in either of which 
cases the appeal will have to be dismissed, in the first case De- 
cause without consent of the circuit judge one cannot appeal 
from a decree which is not final (see R. L., See. 1859 and note), 
and in the second case because one cannot select a part of a 
decree and appeal from that part alone. The fact that defend- 
ant had no knowledge at the time of filing his appeal that the 
final decree had been entered is immaterial. 

Appeal disinissed. 

M. F. Prosser, Deputy Attorney General, for plaintiff. 

R. W. Breckons for defendant. 
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L. L. McCANDLESS v. GEORGE R. CARTER, GOVERN- 
OR OF THE TERRITORY, AND JAMES W. PRATT, 
COMMISSIONER OF PUBLIC LANDS OF THE 
TERRITORY. 


Motion For DECREE. 
Ara@vurED Fesrvary 13, 1907. | Dercrpep Frsruary 15, 1907. 


Frear, C.J., HARTWELL anp Wiper, JJ. 


PracTice—performing enjoined act after decision and before decree 
dismissing bill—continuing injunction for purposes of appeal after 
act performed. 

Although it is improper practice to perform an act temporarily 
enjoined immediately after the filing of a decision and before the 
entry of the decree dismissing a bill for an injunction, it would be 
useless to expressly continue the injunction after the performance 
of the act for the purposes of an appeal without first setting aside 
the transaction, and in this case it is deemed best to allow the 
present status to continue, subject to the action of the appellate 


court. 
OPINION OF THE COURT BY FREAR, C.J. 


A decision having been filed on the 1st instant reversing the 
decree of the circuit judge appealed from, sustaining the demur- 
rer to the bill, and dismissing the bill, but without in terms dis- 
solving the injunction which had been granted by the circuit 
judge restraining the respondent Pratt from exchanging certain 
public lands for private lands, the complainant moved the court 
on the 13th instant to enter a decree in a form which followed 
the decision and also provided that the injunction should con- 
tinue in force until further order of the court for the purpose 
of permitting an appeal to the supreme court of the United States. 
The attorney general, on behalf of the respondent Pratt, filed 
an objection to granting the motion, on the ground that the com- 
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plainant desired the decree merely for the purposes of appeai 
and that no appeal lies for the reasons that the record does not 
disclose that the amount involved exclusive of costs exceeds the 
value of $5000 and that no federal question is involved. He 
also stated orally that upon the rendition of the decision on the 
ist instant the exchange had been made on his advice, but that 
he did not object to a continuance of the injunction on that 
account and that his only objection to the entry of the decree 
was that it was only for the purposes of appeal and that no appeal 
lies. The court expressed surprise that the attorney general 
had advised the completion of the exchange before the entry of 
the decree and stated that the question of the continuance of the 
injunction for the purposes of appeal, whether by the court or 
the justice allowing the appeal, was one upon which he need not 
be heard as matter of right, and that, although he might be per- 
mitted to be heard as a matter of discretion, the court did not 
care to hear him under the circumstances, particularly in view of 
the fact that he, the natural one, as the successful party, to pre- 
pare and present a form of decree, had chosen not to do so but on 
the contrary to rely entirely upon the decision and had taken the 
position that no decree should or need be entered and had acted 
accordingly in advising the completion of the exchange before 
the entry of the decree, which, in the opinion of the court, wa» 
improper practice. The court, however, stated that the tact that 
the exchange had been made presented a more serious question, 
namely, whether the injunction should be continued in force 
when that which was sought to be enjoined had already been 
done, and called upon complainant's counsel to argue that ques- 
tion, which, after argument, the court took under consideration. 

If the exchange had not been made the court would not hesi- 
tate to continue the injunction in foree pending the proposed 
appeal, but while it might do no harm it would be useless and 
absurd to provide expressly in the decree for a continuance of an 
injunction against what has already been accomplished. It is 
true that the court has inherent power, as well as express power 
under the statute, to protect its jurisdiction, and also that its 
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opinions or decisions remain subject to its control until the settle- 
ment and entry of the final decree. In this case, for instance, if 
the transaction had been completed prior to the decision the court 
could have set it aside as well as treated the action as a contempt 
of court. Likewise, if of its own motion or on a motion for a 
rehearing or other motion it should set aside or modify the deci- 
sion so as to produce a different result it could enforce that not- 
withstanding the consummation of the exchange. But the fact 
is that the decision was rendered before the exchange was made 
and has not since been altered. We do not now see our way 
clear to take steps to set aside the transaction solely for the pur- 
poses of appeal without altering the decision upon the merits of 
the case. It is best now to leave the matter as it stands for such 
action as the supreme court of the United States may direct in 
case an appeal or writ of error is allowed to that court and heard 
by it. If that court decides the case upon its merits and reverses 
this court it may be able to restore the former status, and if it 
does not hear the case upon its merits it may be that an original 
bill to set aside the transaction would lie, from the disposition of 
which an appeal or writ of error might be taken which could be 
heard upon its merits by that court, but those are questions for 
consideration when they arise. 

A decree may be entered following the decision, omitting an 
order dissolving the injunction. 

A. G. M. Robertson and G. D. Gear for complainant. 

E. C. Peters, Attorney General, and F. W. Milverton, Dep 
uty Attorney General, for respondent Pratt. 
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H. G. MIDDLEDITCH, TRUSTEE IN BANKRUPTCY 
OF CHARLES F. HERRICK CARRIAGE CO., LTD., 
v JONAH KALANIANAOLE AND KAPIOLANI 
ESTATE, LTD. 


APPEAL From Circuit Junar, First Crecurr. 
Arcurp Marca 4, 1907. Decipep Marcu 11, 1907. 


Frear, C.J., HARTWELL anp Witprr, JJ. 


CREDITORS’ BiLL—prerequisiles, judgment at law, execution unsatisfied. 
It seems that a judgment at law and return of execution 
unsatisfied should ordinarily be shown in order to sustain a 
creditors’ bill under our statute as well 1s under the general 
rules of equity although not under the Massachusetts statute 
from which ours was taken, but, if not, it is necessary to show 
at least that the defendant has not property within the Terri- 
tory liable to execution out of which the debt may be satisfied. 
Damaces—injunction bond, counsel fees. 
Counsel fees unreasonably incurred to obtain a dissolution 
of an injunction should not be allowed as damages under the 
injunction bond. 


OPINION OF THE COURT BY FREAR, C.J. 


This is a bill in equity by the trustee in bankruptcy of a 
corporation to enforce the payment of a note given to that cor- 
poration by the defendant Kalanianaole on September 8, 1902, 
for $518 payable six months thereafter with interest at 7 per 
cent. and to meanwhile have held and ultimately applied to 
the payment of such decree as might be obtained on the note 
certain shares of stock held by the said defendant in the defend- 
ant corporation, the Kapiolani Estate, Ltd. The circuit judge 
held that equity was without jurisdiction and dismissed the bill. 
The plaintiff appealed. 
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It is not alleged that judgment at law has been obtained on 
the note or that execution has been issued and returned unsatis- 
fied. It is sought to obtain a decree directly in equity upon the 
note and then to have applied towards its payment the stock 
in question. It is conceded that this cannot be done under 
the general rules of equity relating to creditors’ bills, but it is 
contended that it may be done as a special statutory right under 
the equity act of 1878 (Ch. 15), now embodied in the Revised 
Laws (Ch. 121), which was taken from the Massachusetts 
statutes (Mass. Gen’). Sts., c. 113.) It is further contended 
that the statute must be thus construed here because it was so 
construed in the state of its origin, as shown by Lord v. Harte, 
118 Mass. 271, and the earlier cases there cited,—under the 
rule that when a statute is adopted from another jurisdiction 
the construction placed upon it by the courts of that jurisdiction 
prior to such adoption should also be adopted. - 

The statute (R. L., Sec. 1834) confers upon circuit judges 
equity jurisdiction in all cases therein mentioned “when the 
parties have not a plain, adequate and complete remedy at the 
common law,” and mentions among other classes of cases “bills 
by creditors to reach and apply in payment of a debt, any 
property, right, title or interest, legal or equitable of a debtor, 
within this Territory, which cannot be come at to be attached 
or taken on execution in a suit at law, against such debtor.” 
Although corporation stock may now “be come at to be attached” 
in an action at law (L., 1905, Act 84, Sec. 9, Subd. 3), neither 
it nor any other property can be reached by attachment except 
under certain conditions which must be alleged under oath (Id., 
Sec. 3), which apparently cannot be done in the present case. 
The question then presents itself whether judgment at law and 
return of execution unsatisfied are prerequisites to the bringing 
of a creditors’ bill under this statute as it is in equity in the 
absence of statute. 

The first departure in Massachusetts from the application 
of the ordinary equity principles relating to creditors’ bills in 
the construction of this statute was made (in Siuloway v. Colum- 
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bia Ins. Co., 8 Gray 199) at a time when this particular pro- 
vision of the statute as originally enacted there (St. of 1851, 
c. 206) differed to some extent from the form in which it 
appeared when it was adopted in Hawaii, but perhaps that is 
unimportant. This court, however, has taken a very different 
view of the statute as a whole, ever since its adoption, from the 
view taken of it by the supreme judicial court of Massachusetts. 
There the statute is regarded as a grant of additional powers of 
an equitable nature to courts of law and was construed without 
much regard to the rules of general equity jurisdiction estab- 
lished in English practice. Here, on the other hand, it has been 
treated merely as declaratorv, as far as it goes, of the jurisdic- 
tion already possessed by judges sitting in chambers as distinct 
courts of equity, who in that capacity previously possessed full 
equity jurisdiction as established in English practice. See 
Hawaiian Com. & Sug. Co. v. Waikapu Sug. Co., 8 Haw. 449; 
Dole v. Gear, 14 Haw. 554, 560. In the earlier of these cases, 
for instance, the court said: “The statute of 1878 has not 
enlarged the equity jurisdiction of the justices of the supreme 
court. They had full equity powers conferred upon them by 
section 847. The statute of 1878 makes clear many subjects 
of equity jurisdiction which, without the statute, might be 
disputed.” Again, the plaintiff concedes that the defendant is 
entitled to a jury trial of the claim upon the note, but contends 
that a jury trial may be had in equity and that in a case like 
the present, in which the claim is legal, the verdict of the jury 
may properly be regarded as binding upon the judge and not 
merely advisory as in other cases. But, while a jury trial might 
be had in a ease of this kind in Massachusetts in the law courts 
to which the statute granted additional powers of an equitable 
nature, it could not be had before our circuit judges sitting in 
equity. It would be contrary to all precedent as well as the 
express and implied provisions of our statutes relating to circuit 
judges at chambers. As stated in the case just quoted from, 
“the jurisdiction in equity thus conferred is of necessity ‘in 
chambers.’ There is no jury impaneled to try the issues of 
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fact.” In Byrne v. Allen, 10 Haw. 668, 670, the court, after 
saying that the bill was a creditors’ bill provided for under the 
act of 1878, and that jurisdiction of such bills previouslv 
existed under general equity powers, continucu: “Now, m a 
ereditor’s bill the debt must be established by some judicial 
proceeding, and it must be generally shown that legal means 
tor its collection have been exhausted,”—although, as was also 
stated, these requisites were alleged in the bill and so the state- 
ment was not necessary to the decision. Thus, there is at least 
much reason, based on Hawaiian decisions, statutes, practice 
and conditions, for declining to follow the construction placed 
by the Massachusetts court upon this provision of the statute. 
There is, however, another reason why this bill cannot be main- 
tained and that without departing from the Massachusetts 
construction, 

It is not alleged that the defendant has no other property 
within the Territory subject to execution out of which the debt 
may be collected. The circuit judge authorized an amendment 
of this nature to be made provided the bill should be resworn 
by the plaintiff, but apparently the latter was unwilling to 
swear to such an allegation. The statute expressly provides that 
jurisdiction in equity shall attach in the enumerated classes of 
cases only “when the parties have not a plain, adequate and 
complete remedy at the common law.” The reason why an 
ordinary creditors’ bill does not lie until judgment has been 
obtained at law and execution returned unsatisfied is not solely 
that the legal rights may be determined in the appropriate 
tribunal, that is, in a court of common law, but also that there 
may be proper proof that the defendant has no property which 
can be reached by execution at law. Therefore, even if he could 
bring the bill without first obtaining judgment at law and with- 
out special proof by return of execution unsatisfied to show 
a want of property which could be reached, still he is not 
excused from showing such want of property in some way and 
must do so in order to show that he has not an adequate, plain 
and complete remedy at law. There is nothing in the Massa- 
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chusetts cases excusing him from this requirement. On the 
contrary it seems to have been taken for granted there that the 
plaintiff must show in some way in his bill that there is not 
other property which may be reached by attachment or execu- 
tion out of which the claim may be satisfied. For instance, in 
the earliest case, already cited, it was alleged that an action at 
law had been commenced with a writ of attachment and that the 
officer had made a return that after diligent search he could find 
no property that was attachable, and that the plaintiff also had 
made unsuceessful diligent inquiries and search for such prop- 
erty. In the next case, that of Sanger v. Bancroft, 12 Gray 365, 
the court stated the holding in the earlier case to be that “where 
a foreign corporation was a debtor to a creditor residing in this 
commonwealth, and had no property in this commonwealth 
which could be attached,” other property might be reached by 
the proceeding in equity. And in Barry v. Abbot, 100 Mass. 
396, it was alleged that the defendant “had no property in 
this commonwealth, or elsewhere, liable to be attached or sold 
on execution at law.” 

Another question presented by the appeal is whether counsel 
fees to the amount of $100 incurred in obtaining the dissolution 
of a temporary injunction, which was issued against the transfer 
of the stock, was properly allowed as damages under the injunc- 
tion bond. Separate motions were made by the two defendants 
to dissolve the injunction two days after the suit was begun 
and notice was given that the motion would be presented three 
days later or as soon thereafter as a hearing could be had. The 
motions were heard and granted and the counsel fees allowed 
as damages two days later. On the next day a demurrer to the 
bill was filed, which was heard and sustained the day following, 
resulting in the dismissal of the bill. Apparently the intention 
was to allow $50 as counsel fees on each motion, but there was 
no reason why the defendant Kapiolani Estate, Ltd., should 
move to dissolve the injunction. It was of no consequence to 
it whether the injunction should be dissolved or not. It was 
the other defendant alone that was interested in that question. 
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Whether $50 should be allowed as counsel fees to him is perhaps 
not so clear. In the matter of the allowance of fees as damages 
under injunction bonds great caution should be exercised, and 
it is not always that any fees, much less all the fees, actually 
paid should be allowed. See Rubinstein v. Hackfeld & Co., 
ante, 126. As stated in that case, the circumstances might be 
such that it might not be reasonable to incur extra expense for 
the special purpose of procuring a dissolution of the injunction. 
If the dissolution of the injunction is merely incidental to the 
disposition of the case on its merits ordinarily no fee would be 
allowed, because it would not be incurred by reason of the 
injunction, although under some circumstances if the injunction 
were the sole object of the suit a fee might be allowed. On 
the other hand, under some circumstances, if the hearing on the 
motion is continued until the hearing on the main case as a 
matter of convenience, because the motion involves the merits, 
a fee might be allowed. In the present case the injunction was 
merely incidental to the main case, which might have proceeded 
whether the injunction was dissolved or not. The motion to 
dissolve, it is true, was based on grounds which raised the same 
question as the demurrer, namely, whether the bill was sustain- 
able on its face, although it did not involve the question whether 
the plaintiff’s claim as set forth in the bill was well founded. 
Both the motion and the demurrer raised merely the question 
whether equity had jurisdiction. One of the reasons why 
counsel fees are allowed under injunction bonds is that the 
party enjoined, if he is being damaged or may reasonably be 
expected to be damaged by reason of the injunction, should 
seasonably move to dissolve the injunction and thus avoid 
unnecessary damage from the injunction by incurring the lesser 
damage from the employment of counsel to procure a dissolution 
of the injunction. In this case it does not appear that either 
of the defendants was suffering any damage or was likely to 
suffer any damage by reason of the injunction and the entire 
case could have been disposed of favorably to them upon the 
demurrer as well as upon the motion and just as soon. Rulings 
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in matters of this kind should be avoided which might operate 
as inducements to parties and their counsel to take steps for the 
mere purpose of obtaining fees for themselves or mulcting 
opposite parties. 

The decree appealed from its affirmed as to the dismissal of 
the bill with costs and reversed as to the allowance of counsel 
fees as damages under the injunction bond. 

A. S. Humphreys for plaintiff. 

C. W. Ashford for defendants. 


JAMES L. HOLT, TAX ASSESSOR, v. HAWAIIL LAND 
COMPANY, LIMITED, A CORPORATION. 


APPEAL FROM District Maaistrarr, HoNoLuLo. 
Areurp Marci 12, 1907. Decipep Maren 14, 1907. 


Frear, C.J., HARTWELL any WILDER, JJ. 


DISTRICT MAGISTRATE’S JURISDICTION —action on judgment for taxes 
An action does not lie in the court of a district magistrate on 2 
judgment recovered for taxes of cver $300. 


OPINION OF THE COURT BY HARTWELL, J. 


Plaintiff brought an action before the district magistrate of 
Tfonolulu to recover of the defendant the sum of $1612.30 being 
the amount of a judgment for $1879.20 which the plaintiff had 
recovered in an action before the district magistrate Deeember 
4, 1908, less the sum of $266.90 which the defendant had since 
paid on account thereof, also to recover the sum of $480.50 
for taxes assessed against the defendants property for the 
years 1908, 1904, 1905 and 1906 together with ten per cent. 
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penalty in addition thereto and mterest thereon and costs of 
advertising, 

The magistrate’s record shows that the defendant demurred 
to the plaintiffs complaint on the ground that the court had 
no jurisdiction, that this is not a suit for taxes and pleaded in 
bar to the first count of the complaint stating that he would 
admit that the second count was correct; that the plea was 
overruled whereupon the magistrate heard the plaintiff’s evi- 
dence to the effect that the defendant owed the tax office on 
the first count $1612.30, with interest, $296.65. The magis- ` 
trate gave judgment on both counts for the sum of $2486.99, 
from which the defendant appealed to this court on the ground 
that the magistrate “has no jurisdiction in this case as the- 
amount involved in the suit is more than $300 and partly 
based on a judgment rendered by this court and the amount 
of the judgment is more than $300,” being the limit of the 
magistrate’s jurisdiction in all civil actions “except as other- 
wise provided.” See. 1662, R. L. 

The plaintiff bases jurisdiction upon Par. 2 of Sec. 1269, 
R. L., providing that the assessor may enforce payment of 
taxes “By suit or action in assumpsit, in his own name, on 
behalf of the Territory of Hawaii, for the amount of taxes, 
penalties and costs and interest, in any district court, irrespec- 
tive of the amount claimed. Execution may issue upon any 
judgment rendered in any such suit, which may be satisfied 
out of any real or personal property of the defendant in such 
suit, withont other or further authority,” as well as upon the 
latter part of Sec. 1273, R. L., providing that the magistrates 
“shall also have jurisdiction to hear and determine all civil 
actions, suits and proceedings for the collection and enforce- 
ment of collection and payment of all taxes assessed thcreunder, 
notwithstanding the amount claimed.” 

In Palmer v. Glover, 73 Ind. 529, cited by the plaintiff, the 
court held in respect of a tax that the officer “may enforce its 
collection by the process of the court in which he obtained his 
judgment, or he may, if he may elect so to do, use his judgment 
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as an original cause of action, and bring suit thereon in the 
same or some other court of competent jurisdiction, and prose- 
cute such suit to final judgment. This procedure he may 
pursue as often as he elects, using the judgment last obtained as 
a cause of action on which to obtain the next succeeding judg- 
ment.” 

Undoubtedly the plaintiff might have enforced collection of 
the earlier judgment by process of the court in which he 
obtained it or he might use his judgment as an original cause 
of action and bring suit thereon in the circuit court, but not 
before the district magistrate who onlv had jurisdiction in 
civil cases up to $300. The original action for the amount of 
the tax was properly brought before the magistrate “notwith- 
standing the amount claimed.” The action on the judgment, 
however, is not on the original cause of action. 

The defendant’s demurrer or plea, whichever it was, to 
the first count is sustained, the judgment appealed from is 
reversed and the cause is remanded to the magistrate with leave 
to enter judgment for the plaintiff on the second count and for 
such further proceedings as may be appropriate. 

M. F. Prosser, Deputy Attorney General, (E. C. Peters, 
Attorney General, also on the brief) for plaintiff. 

W. C. Achi for defendant. 
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HONUAIWA KAOPUA v. KEMILIA HOLT AND 
GEORGE H. HOLT. 


ÅPPEAL FROM Crircourr Juper, First Circurr. 
Aneuep Marcu 4, 1907. Decivep Marcu 27, 1907. 


Frear, C.J., [arrwent any Witprr, JJ. 


Equiry—bdill for cancelation of deed obtained by fraud. 
Held that the testimony fails to show that the plaintiff was 
induced to execute the deed by fraud and deceit, or by mis- 
representation of its contents. 


OPINION OF THE COURT BY HARTWELL, J. 


The plaintiff’s bill was brought May 15, 1906, to obtain 
cancelation of a deed made by her March 3, 1906, by which, 
for the consideration of $1 and love and affection, she con- 
veyed to her daughter Kemilia, one of the defendants, all of 
her right in all of the lands formerly belonging to her deceased 
husband J. W. R. Kaopua, and also the land at Lauka on 
the Island of Hawaii conveyed by her husband to Kahookano, 
trustee, and by him conveyed to the plaintiff by deeds of 
February 27, 1897. 

The bill avers in substance that the plaintiff was induced 
by the daughter to leave her home in Waimea, Island of 
Hawaii, to visit in Honolulu and that while at the home 
of the daughter and the daughter’s husband, the defendant 
George H. Holt, she was persuaded by the daughter to assign 
to her the dower in Kaopua’s lands and afterwards was shown 
by the daughter an instrument in writing which she was led 
by the daughter to believe, and did believe, was an assignment 
of the dower right only and that under the daughter’s assurance 
and in the belief that the deed conveyed nothing more than 


982 MARCII, 1907. 


the dower she, in consideration of love and affection for her 
daughter, was induced to execute and deliver the deed believing 
it to be an assignment of the deed and no more, but that the 
deed was also a conveyance of her land at Lauka in Hamakua, 
Hawaii; that the daughter, taking advantage of the plaintifl’s 
incapacity, affection and confidence, caused the deed to be 
prepared inserting therein the land of Lauka, knowing that 
the plaintiff had not intended or agreed to convey it and was 
ignorant that the deed conveyed the land; that the defendants 
caused the deed to be prepared with the design of robbing, 
wronging and deceiving the plaintiff and succeeded in their 
design and that she did not know that the deed conveyed the 
Lauka land until her return to her home in Waimea. 

The answer adinits that the deed was prepared by the 
defendants and presented to the plaiutif for her signature 
but denies that either of the defendants led her to believe, 
or that she did believe, that it was only a relinquishment of 
dower, but avers that she clearly understood that it ineluded 
the Lanka land as well; denies that either of the defendant» 
took advantage of the plaintiff or that she did not intend to 
convey or was ignorant when she executed the deed that it 
conveyed the Lanka land; avers that the plaintiffs husband 
at the time of his death owed more than $1500, leaving no 
personal property and that all his real property, including the 
Lauka land, was under a mortgage held by the Honokaa Sugar 
Co.; that upon the advice of the administrator, Henry Smith. 
the defendant Holt paid the debts of the estate amounting to 
more than $1200 and discharged the mortgage claim, the 
mortgage still remaining a valid lien; that the defendants for 
more than a year had been investigating the title in the lands 
included in the mortgage ‘with the object of clearing them 
from the mortgage without foreclosing it” and for this purpose 
sent to Waimea for the plaintiff with the intent of securing 
from her a deed of her dower and of her interest in the Lauka 
land; that when the plaintiff was informed of the amount» 
expended to pay the debts she expressed her entire willingness 
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to deed to the daughter her rights in all the property covered 
by the mortgage and thereupon the deed was prepared, its 
contents carefully explained to the plaintiff and she executed 
the same of her own free will without undue influence on the 
part of any person. 

The lands mentioned in the plaintiff’s deed were mortgaged 
by her husband to secure his note for $1515 with 12 per cent. 
interest by mortgage deed dated September 21, 1887, which 
includes (1) the land at Papuaa and Namoku in Hamakua, 
Island of Hawaii, containing 72 acres, R. P. 1774; (2) land 
at Namoku containing 13 acres, R. P. 6515; (3) land at 
Lauka in Hamakua containing 60 acres, R. P. 1885, except 
the portion (30 acres) conveyed to J. G. Tucker; (4) land 
at Hamakua containing 104 acres, R. P. 7010. At the date 
of Kaopua’s death the mortgage was held by the Honokaa 
Sugar Co., the amount owing upon it when it was assigned 
to Holt, January 9, 1901, being $669.26. 

In Kemilta Holt v. Kaaukat, 11 Haw. 497 (1898), it was 
shown that the Papuaa and Namoku land descended to Kaopua 
and his sister Maiau who conveyed it November 13, 1876, to 
his daughters Kemilia and Rode and that Kemilia afterwards 
bought her sister Rode’s share in the land. Neither this 
plaintiff nor Kaaukai, Maiau’s husband, had joined in or in 
writing consented to the decd. The court held that the deed 
was therefore void as against Kaaukai’s 4 interest in Maian’s 
estate, being 4 of the whole land. Upon the death of Maian 
in 1879 or 1880 her 4 descended + to her husband and 
+ to her brother which, on his death in April, 1900, descended 
to his six children. Kemilia, having bought Kaaukai’s 4, 
now has ł by deed and 1-24 by descent from her father, the 
other five children inheriting 5-24. The plaintiff’s dower in 
ł of this land and Kaopua’s inherited fee in } are within the 
mortgage. 

The land is under a lease made by Kaopua October 13, 1890, 
to the Honokaa Sugar Co. for the term of fifteen years from 
November 15, 1892, ending November 16, 1907, at an annual 


284 MARCI, 1907. 


rental of $400. Kaopua collected the rent to November 16, 
1900, if not for the following year. The administrator collected 
the rent from November 16, 1901, to November 16, 1902, and 
charged himself with three years’ rent thereafter ($1200), 
with a memorandum that it was “advanced by Mrs. Kemilia 
Kaopua Holt, daughter of deceased, and husband (to whom 
the right to collect for these three years has been sold). This 
to prevent lands from being sold by foreclosure of mortgage.” 
The $1600 thus received were used by the administrator in 
payment on account of the defendant Holt of the $669.26 
balance of the mortgage which was assigned to IIolt and of 
certain unsecured debts of Kaopua amounting, with expenses 
of administration and administrator’s commissions and interest 
on the $1200 rent advanced, to $1600. Kaopua leased all of 
the Lauka land (the plaintiff’s 30 acres and his own 10 4 
acres) June 6, 1896, to the Honokaa Sugar Co. at $140 a year 
for a term of eleven years ending June 6, 1907. The rent 
has been paid to the plaintiff since her husband’s death. She 
leased her land August 21, 1905, to the Honokaa Sugar Co. 
for twelve years from September 15, 1907, at $105 a year for 
the first ten years and $1 a year for the remaining two years 
taking in advance $420, the rent of four years, and no further 
rent is coming until September 15, 1911. The 10} acre piece 
was also mortgaged by Kaopua to the Honokaa Sugar Co. 
February 10, 1891, to secure his two years’ note for $500 at 
ten per cent. interest. No part of this note, principal or 
interest, has been paid since May 16, 1899, and there was 
owing upon it March 8, 1906, the date of the deed to Mrs. 
Holt, $839.86. 

It is agreed that $50 an acre is the salable value of these 
lands. At that valuation a sale on a foreclosure of the first 
mortgage, made while the plaintiff’s land is thus under lease, 
would probably have but one bidder, namely, the lessee, while 
the 104 acres would be insufficient to satisfy the amount due 
on the second mortgage. The 4 of the Papuaa and Namoku 
lands would not bring enough to pay the mortgage debt 
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($669.26) with interest at twelve per cent. from January 9, 
1901, and expenses of foreclosure, made at any time after 
March 3, 1906. The debt would be larger November 16, 1907, 
when the lease on those lands ends. If the foreclosure were 
deferred until 1917, when the lease of the plaintiff’s land 
ends, the mortgage debt would hy that time amount to over 
$2000, and it is extremely problematical whether the plaintiff, 
if then living (she was born in 1846), would receive any 
benefit from her land. Under the circumstances she might 
well have been advised to convey her dower rights and Lauka 
land to her daughter, relying upon being allowed to continue 
to take the $35 a year rent on the 104 acres which were owned, 
1-3 by Kemilia and 2-3 by the other children, subject to the 
plaintiff’s dower, and expecting that Holt would not foreclose 
the first mortgage and thus that there would be a chance of 
keeping the land from going to the Honokaa Sugar Co. 

The plaintiff came to Honolulu February 17 in response 
to a letter from her daughter, of which the following is a 
somewhat literal translation: 

“Palama 6th, 1906. It is my desire to write you mother 
and all the children. Many days have passed and I have 
received no letter. I have written several letters but they have 
not been answered therefore I have had no thought (or have 
not known what to think). Besides I have had no time on 
account of so many children; there are many things to think 
of for the children, washing their clothes going to school and 
so on with the little folks truly is seen the great amount of 
trouble and pain. So we are living. On Saturday I was out 
at Maiau’s place thinking that they two were going back this 
week but it seems not; they are however in good health. The 
baby is the one that is feverish but is better. Much love to 
you. This baby of ours is big and fat and is over five months. 
Love to brother (or Kaina). It is my great wish mother 
that you come here if you can on account of this matter of 
Kaaukai with us. It is not finished. * * * Great is the 
expense. You must not think that we two ourselves have used 
up the money of this land. It is about nine years since this 
land was adjudicated to now. The lawyers say that all the 
land of Kaopua is mortgaged and that the deed conveying the 
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40 acre picce to you is of no avail. By the law if papa had 
debts the land will be sold at auction and the balance 1 want 
you to come and settle so that the difficulties may be ended. 
I do not desire that there should be too much talk. We two 
have had mnch trouble. Geo. has sold all of his interest in 
Halemano for $6000 and has paid all of his little troubles off. 
Enough. Do not forget to answer. Kemilia Holt.” 


The daughter, called by the plaintiff, testified that her 
mother was three weeks at the house before she signed the 
deed; that she told her mother that the Lanka land “was under 
mortgage under the name of my husband,” and that “the 
best thing she could do, if it pleased her and she had no objec- 
tions,” was to “deed the property over to mc” and she consented 
without further doubt; that she said to her, “This land is under 
mortgage but if it was to be sold you would get left; better 
to have it sold to me rather than to sell it to an outsider.” 
When asked to repeat her language she said that she told her 
mother that “This land was under debt and if she wanted to 
be kind to me and to still have the benefit of it, just deed the 
land over to me because my husband * * * paid the debt of 
this mortgage on the land of Lauka;” that she mentioned the 
Jand of Lauka and no other land and that her mother agreed 
to convey merely that land; that she never asked { 2r mother 
to deed to her the other lands of Kaopua but “asked her if she 
had any interest in any other property outside of this, if she was 
willing to deed her life interest to me. In answer to the 
court she added that she told her that her husband had paid 
more than the mortgage; that Mr. Thayer, at her husband's 
request, prepared the deed and brought it to her home when 
she called her mother to sign it; that before her mother signed 
“the deed was first read and explained to her by George Holt ;” 
that Mr. Thayer, who did not talk Hawaiian, first read it in 
English then the husband explained it in Hawaiian and “men- 
tioned first about the land of Lauka” and the mother signed, 
asking no questions; that her husband asked the mother, “Dr 
you consent to sell, transfer and convey this land that you 
got from Kaopua to Hookano and from Hookano to you, freely 
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to me, and she said ‘yes;’” of these words she had a distinct 
remembrance; that previous to signing the deed she was the 
only one that had any conversation with the mother about it; 
did not speak to her the first day she came or the first week; 
when she first mentioned it the mother said, “Well, what have 
I got to do with it?” and “You go on and do what you think 
is right;” that after her mother came she told her that the 
Lauka deed was no good. 

The plaintiff testified that she came to Honolulu with the 
impression that she came to see about some land that they had 
a dispute with Kaaukai about; that March 3 her daughter 
ealled her saying that she wanted her to sign a paper; that 
she went and noticed Mr. Thayer and the daughter’s husband ; 
the daughter called for ink and said, “You sign it here, sign 
that in full;” that the contents of the instrument were not 
explained or read to her; that when she returned to Waimea 
a daughter’s husband told her what the newspaper showed 
that she had signed; after she got home her sister came over 
and told her brother “mama’s land has been sold to Kemilia. 
I didn’t believe it then, but they told me that the newspaper 
said that I had sold it and I decided to go up and ask Sam 
Spencer who told me that was the report in the paper. He 
asked me why I deeded the property to my daughter and her 
husband, saying, ‘They are quite well off, and you had better 
write to them and ask them about it.’ I said, ‘I think they 
are angry with me and don’t think I ought to write,’ and that 
the whole thing ought to be left in the lawyer’s hands.” The 
plaintiff and her two sisters owned a small piece (65-100 of an 
acre) of land on Hawaii, besides a homestead at Waimea of 
about 16 acres on which they raised bananas and sugar cane. 
She had two daughters and one son married. Two unmarried 
daughters live with her. She further testified that at Kemilia’s 
house no suggestion was made to her that the Lauka lands 
were intended to be conveyed but all the talk was with reference 
to the other land. 
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The defendants’ attorney, Mr. Thayer, testified that they 
did not want to foreclose the mortgage “which had been 
assigned to Holt because then the plantation would have an 
opportunity to buy and the heirs would get nothing,” and so 
they decided to send for the plaintiff and explain to her what 
had been done by the daughter and son-in-law in paying off 
the debts, secured and unsecured, and suggest to her that it 
would be a very good idea “for her to transfer this property 
to them to save the foreclosure,” and that the letter was written 
to the plaintiff at the request of the attorney; that he prepared 
the deed at the request of the defendant Holt and took it to 
Holt’s house where he found the plaintiff, having the deed 
in his hand which he read in part. “I do know positively 
that I read the parts describing in brief the lands. One part, 
as I remember it, says, ‘all of the right, title and interest in 
and to the lands of J. W. R. Kaopua, deceased,’ and the other, 
so far as it said the lands of Lauka, the lands of Lauka, Hama- 
kua, I don’t remember exactly the wording, but I wanted to 
be sure that she understood what she was doing. George Holt 
interpreted for me. * * * T think he interpreted as’ I went 
along but I could not swear to that. * * * I then said to her, 
This is a deed from yourself to your daughter. You are giving 
to your daughter your interest in Papuaa and the interest in 
Lauka at Hamakua,’ and then George Holt interpreted that 
and I said, ‘Are you willing that your daughter should have 
these lands? * * * She said something in Hawaiian, the 
only word of which I recognized was the word ‘mahi ko’ which 
I knew to mean a plantation, so 1 asked George Holt what she 
said and he replied, ‘I had rather have my daughter have it 
than it should go to the plantation.’ I used the notorial 
expression, ‘Do you do this of your own free will and for the 
uses and purposes therein set forth? and she said ‘Ae.’ ” 

The defendant Holt testified that the formal parts of the 
deed were read by Thayer which he interpreted to the plain- 
tiff; that he never looked at the deed himself, taking Mr. 
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Thayer’s reading of it, who “said that (asked) if she is going to 
convey her right, dower right in Kaopua’s estate and the land 
of Lauka, and she said, ‘yes.’ I translated in Hawaiian.” 

Some of the details concerning the leases and mortgages and 
the debts owing upon them, which are above recited, have been 
obtained from counsel and were not before the judge who, 
upon the facts before him, decreed a reconveyance of the plain- 
tiffs Lauka land to be made to her by the defendants, from 
which decree the defendants appealed. 

Upon the showing thus made of the condition of the estate 
there was no occasion for the defendants to practice any deceit 
upon the plaintiff to induce her to execute the deed and in 
view of all the testimony we cannot say that any deceit was 
practiced. We are inclined to think that the daughter, while 
perhaps not mentioning the Lauka land specifically in her 
conversation with her mother about the property, did ask her- 
mother to convey her interests in the mortgaged lands. Her 
letter to her mother referred to the mortgage which included 
those lands and it is extremely likely that the conversation 
between the mother and daughter would have been directed to. 
all of them without particularizing the plaintiff’s Lauka land. 

The decree appealed from is reversed and thé bill is dis- 
missed, _ 

W. A. Kinney (Kinney, McClanahan & Derby and W. S. 
Edings on the brief) for plaintiff. 

W. W. Thayer (Judd, Mott-Smith & Hemenway ako on the: 
brief) for defendants. 
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CARLOS A. LONG, ADMINISTRATOR DE BONIS 
NON WITH THE WILL ANNEXED OF THE 
ESTATE OF ROBERT W. HOLT, DECEASED, v. 
JOHN D. HOLT, JAMES R. HOLT, JOUN D. 
HOLT, JUNIOR, R. WILLIAM HOLT, EDWARD 
S. HOLT, CHRISTOPHER J. HOLT, GEORGE H. 
HOLT, OWEN J. HOLT, JUNIOR, ANNIE li. 
KENTWELL, ELIZABETH K. RICHARDSON, 
HELEN <A. HOLT, VALENTINE S. HOLT, 
WATTIE E. HOLT, AMELIA K. HOLT, HELENE 
A. HOLT, IRENE H. HOLT, JAMES R. HOLT, 
ELIZA R. P. CHRISTIAN, ROBERT HOLT, JAMES 
L. HOLT, WAIALUA AGRICULTURAL COMPANY, 
LTD., A CORPORATION, HAWAIIAN REALTY & 
MATURITY COMPANY, LTD., A CORPORATION, 
GEORGE LUCAS, TRUSTEE, ROBERT L. COL- 
BURN, JOHN F. COLBURN, TRUSTEE, AND 
DAVID IL. LEWIS. 


ÅPPEAL FROM CIRCUIT Juper, Frrsy Circu. 
‘Supmirren Marcu 11, 1907. Decipep Arrt 1, 1907. 


Frear, C.J., TTARTWELI AND WILDER, JJ. 


‘EXECUTORS AND ADMINISTRATORS. 

A bill to construe a will by an administrator d. b. n. c. t. a., 
seeking advice on matters already decided by this court and on 
other matters which do not concern him, should be dismissed. 

To. 

An administrator d. b. n. should not be appointed where there 

are no unadministered assets. 
COUNSEL FEES. 

An order allowing a counsel fee of $1000, it any fee at a'l 
was proper, was greatly excessive in amount and should be 
set aside. 

Estare or R. W. Hor. 
Various matters in connection with this estate discussed. 
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OPINION OF THE COURT BY WILDER, J. 


This is an appeal by plaintiff as administrator de bonis non 
with the will annexed of the estate of R. W. Holt, deceased, 
from a decree in a suit in equity brought by him for the pur- 
pose of having certain portions of that will construed and in 
that connection requesting answers to certain questions. 

The estate of R. W. Holt has frequently in one form and 
another been before our courts for almost half a century. 
R. W. Holt died on July 6, 1862. On July 26, 1862, his will 
was admitted to probate and W. A. Aldrich, his oe 
was appointed executor. The will is as follows: 

“Know all men by these presents, that I, Robert W. Holt, 
of Honolulu, Oahu, being of sound disposing mind and memory, 
do make and publish this my last will and testament hereby 
revoking any will by me at any time before made. 

“After the payment of my just debts I make the following 
disposition of my .property: 

“First. I give, devise and bequeath to my wife Wati Holt 
for the term of her natural life the sum of eight hundred 
dollars to be paid to her yearly in quarterly payments of two 
hundred dollars by my executor hereinafter named, for her 
maintenance and support. 

“Second. I give, devise and bequeath to my son Jobn 
Dominis Holt one quarter of all my estate, both real and per- 
sonal, the income of the same to be paid to him by my executor 
hereinafter named for his use and support for the term of his 
natural life and after the death of my said son I give, devise and 
bequeath the said one quarter to the heirs of the said John 
Dominis Holt and their assigns. 

“Third. I give, devise and bequeath to my son Owen Jones 
Holt one quarter of all my estate, both real and personal, the 
income of the same to be paid to him by my executor hereinafter 
named for his use and support for the term of his natural life 
and after the death of my said son I give, devise and bequeath 
the said one quarter to the heirs of the said Owen Jones Holt 
and their assigns. 

“Fourth. I give, devise and bequeath to my son James 
Robinson Holt one quarter of all my estate, both real and 
personal, the income of the same to be paid to him by my execu- 
tor hereinafter named for his use and support for the term of 
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his natural life, and after the death of my said son I give, 
devise and bequeath the said one quarter to the heirs of the 
said James R. Holt and their assigns. 

“Fifth. I give and devise aud bequeath to my daughter 
Elizabeth M. Aldrich, wife of W. A. Aldrich, one quarter of 
all my estate both real and personal, and to her heirs and 
assigns, 

“Sixth. I ordain and appoint William A. Aldrich executor 
of this my last will and testament.” 


A codicil to the will left $500 to the Queen’s Hospital. 

At the time of the death of R. W. Ifolt he was a partner 
with James Robinson and Robert Lawrence, the firm name 
being James Robinson & Co. These partners owned a large 
amount of property. At the instance of the executor of the 
will, the surviving partners consenting thereto, a court of 
equity decreed the sale of the partnership real estate. At the 
sale the executor purchased with funds of the testator certain 
of the real estate and took a conveyance to himself dated 
November 22, 1862, as executor “and his successors in trust 
for the use and benefit of the legatees named and referred to 
in the last will and testament of Robert W. Holt deceased for- 
ever.” On November 18, 1863, Mrs. Aldrich’s devise of one- 
quarter was set off to her. On July 14, 1866, J. W. Austin 
was appointed administrator with the will annexed in place 
of Aldrich, who was then about to leave the kingdom. On Ma.’ 
18, 1869, H. Thompson was appointed administrator with the 
will annexed in place of J. W. Austin, resigned. On September 
30, 1870, J. W. Austin was appointed administrator with the 
will annexed in place of H. Thompson, resigned. On July 19, 
1872, A. F. Judd was appointed administrator with the will 
annexed in place of J. W. Austin, resigned. On June 25, 
1873, A. J. Cartwright was appointed administrator with the 
will annexed in place of A. F. Judd, resigned. On July 29, 
1892, letters were issued to Bruce Cartwright as administrator 
with the will annexed in place of A. J. Cartwright, deceased, 
the clerk’s minutes showing however that the appointment was 
as trustee of the estate of R. W. Holt. On June 5, 1900, 
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Henry Smith was appointed trustee under the will of R. W. 
Holt in place of Bruce Cartwright, resigned, Henry Smith’s 
bond being as administrator with the will annexed and as 
trustee. On July 30, 1903, C. A. Long was appointed adminis- 
trator de bonis non with the will annexed, Henry Smith not 
having resigned or been removed. This last appointment was 
by this court revoked on appeal and the petition therefor dis- 
missed. On December 7, 1904, C. A. Long was appointed 
administrator de bonis non with the will annexed in place of 
Henry Smith, resigned. 

All of these appointments were made by the probate court. 
All the debts of the testator and the legacy to the Queen’s 
Hospital were paid by the executor during the first year of his 
term. Wati Holt, the widow, was regularly paid her annuity 
by the executor and the administrators until she died in 1891. 
Owen J. Holt, one of the sons, died in 1891, and under the 
authorization and approval of the probate court one-third of 
the personal property of the estate then in the hands of the 
administrator for the time being was distributed to his heirs. 
Each of the other two sons, namely, James R. and John D., 
or his assignee, is now receiving one-half of the income from 
the personal property and one-third of the income from the 
real property. 

The questions propounded, the first, second and eighth of 
which were, and the balance were not, answered by the circuit 
judge, are as follows: 

1. Did and does the will in question, confer upon the sons 
of said deceased, namely, Joun D. Horr, James R. 
Horr and Owren J. Horr, an estate in fee simple absolute, 
in and of one-quarter of the estate, property, and assets of 
which said deceased died seized and possessed, (subject to the 
rights of the widow of said deceased, Wati Holt), or to any 
part or portion thereof? 

2. If said will did not confer upon said sons, or any of 
them, such absolute estate, then, what is the character and 
extent of the estate conferred upon them respectively, by the 
will in question 4 
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3. Are the lands which were purchased by the executor of 
said will, with the assets of said estate, and which were con- 
veyed to said executor in and by deed of November 22, 1862, 
to be regarded as personal property, or as real estate, in the 
hands of plaintiff, as such administrator-de-bonis-non-with-the- 
will-annexed ¢ 

4, Is the holding by plaintiff of the lands so conveyed of 
such character as to authorize plaintiff, in his official capacity, 
to convey or dispose of the same, or any interest in the same, 
less than the whole, for the purpose of a change in the invest- 
ments of said estate, or for any other legitimate purpose of 
said estate ? 

5. If plaintiff in his official capacity is authorized to convey 
or dispose of any portion or interest less than the whole of the 
lands so conveyed to said executor, of what portion or interest 
thereof or therein is plaintiff authorized to make such convey- 
ance or disposition ? 

6. Were or are the three sons of said decedent, and those 
claiming under them, entitled to a conveyance or conveyances, 
in proper proportions, of the lands so purchased by said execu- 
tor, with the assets of said estate, upon the repayment by them 
respectively, to plaintiff in his official capacity. of the amount, 
or of their respective proportions of the amount, so paid by 
said executor for said lands? 

7. If said sons of said decedent, or those claiming under 
them respectively, are not entitled to such conveyance upon 
making such payment or payments as referred to in the last 
preceding question, are they entitled to such, or any convey- 
ance thereof, or of any portions thereof, upon any other condi- 
tions? And, if so, upon what condition ? 

8. Does the will in question create, in the executor thereof, 
and in his successors, including plaintiff, in his official capacity, 
an active trust, to hold, control, manage, invest and reinvest 
the estate left by said decedent, or any portion or portions 
thereof, during the lives of the said sons of said decedent, and 
(or) during the life and lives of the survivor or survivors of 
said persons ? 

9. Have the two of said sons now surviving, namely, John 
D. Holt and James R. Holt, or those claiming under them, any 
present right or disposition, or control, of the corpus of said 
estate, or of the parts or proportions thereof, now held by 
plaintiff in his official capacity, in respect of the clauses or 
said will respectively which devise and bequeath interests in 
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said estate, to the said sons of said decedent, John D. Holt and 
James R. Holt, and if so what is the character and extent of 
such right of control or disposition ? 

10. Have said sons last mentioned any right of control or- 
disposition of the lands, or income from the lands so purchased’ 
by said executor as aforesaid, apart or different, or independ- 
ent of their rights of control or disposition, (if any) of other 
portions of said estate? 


The contentions of those of the defendants who filed briefs 
are, in general, either that the decree appealed from should 
be affirmed or else that the bill should have been dismisssd 
in the first instance. 

It has been held by this court that the will gave a life estate- 
to each son, which life estate he could assign; that the convey- 
ance dated November 22, 1862, to Aldrich as executor “and 
his successors in trust for the use and benefit of the legatees 
named in the last will” of R. W. Holt, created an active trust 
as to the land conveyed in respect of the life estate of each of 
the testator’s sons and under the statute of uses vested the 
legal title of one-quarter in the testator’s daughter Elizabeth. 
under clause 5 of the will; that the trust expressed in the deed 
to the executor was in furtherance of the testator’s objects 
expressed in the will and equivalent to a declaration by the 
grantee to hold the property, as required by the will, in trust. 
to pay the income to the sons for life; that the appointment 
of Bruce Cartwright on July 26, 1892, as trustee of the estate 
was as administrator with the will annexed of the estate and 
that the appointment on July 5, 1900, of Henry Smith as 
trustee in place of Bruce Cartwright resigned was as adminis- 
trator with the will annexed; that the land purchased by andi 
conveyed to W. A. Aldrich, executor of the will of R. W. Holt 
by deed dated November 22, 1862, is not to be regarded as 
money but as real estate, each son being entitled to his share 
of the income therefrom for life, and that upon the death of 
any son the title vested in his heirs without any conveyance. 
Aldrich v. Robinson, 2 Haw. 606; Harris v. Judd, 3 Haw. 
421; In re Guardianship Holt, 11 Haw. 146; In re Estate 
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R. W. Holt, 15 Ilaw. 580; Hawaiian Trust Co. v. Barton, 
16 Haw. 294; Dreier v. Holt, 18 Haw. 179. 

The previous decisions of this court would seem to deter- 
mine practically all of the questions submitted in so far as 
they concern the administrator, and in so far as they do not 
concern him he has no right to institute a suit such as this. See 
findlow’s Administrator v. Trustees, 67 S. W. (Ky.) 989; 
Baxter v. Baxter, 43 N. J. Eq. 82. In Katkainahaole v. 
Allen, 14 Haw. 527, it was held that a court of equity will 
not advise an administrator upon simple questions of law about 
which he should have consulted an attorney, but here the 
questions not already covered by the previous decisions of this 
court do not concern the administrator at all. Therefore, there 
seems no justification for this suit whatever. 

Plaintiff’s appointment was unnecessary if there were no 
‘unadministered assets, and on a direct attack it would un- 
doubtedly have been sct aside if such were the case. So, too, 
it would seem, there was no justification for the appointment 
of any of these various administrators, as all that any one uf 
them had to do was to distribute the property. The adminis- 
tration of the estate should have been closed over forty years 
ago by the executor and the property ordered distributed to 
a trustee properly appointed to hold for the purpose of paying 
the annuity to the widow and the balance of the income from 
the property to the life tenants and upon their death distribut- 
ing the personal property to those entitled, no conveyance by 
the trustee being required as to the land; or, failing the appoint- 
ment of a trustee, to allow the life tenants to take possessiou 
upon giving proper security. 

These various administrators from 1866 down to the present 
time have been doing things in regard to this estate which, if 
done as administrators, are rather startling, to say the least. 
They have loaned out money on notes and mortgages, collected 
rents from lands, sold lands, leased lands, canceled leases, paid 
out money for various purposes, invested money in bonds, 
foreclosed mortgages, purchased land at foreclosure sales, 
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brought suits of various kinds; they have acted, in fact, as if 
they were trustees with very broad powers,—and all this on 
the theory that the administration of the estate had not been 
completed. To be sure, what they did was with the sanction 
and approval of the probate court, to which court accounts 
have always been rendered. But that makes it all the more 
inexplicable. That some of them thought they were trustees 
is clear. This court has heretofore expressly refused to decide 
whether two of them, namely, Bruce Cartwright and Henry 
Smith, were trustees under the will as well as administrators. 
But they cannot be considered to have been trustees, as they 
were appointed by a probate court, and such a court has no 
jurisdiction to appoint trustees. See In re Estate of Brash, 
15 Haw. 376. So if they were anything, they must have been 
administrators with the will annexed with no duties except 
that of distribution. 

What, then, is the position of plaintiff? In so far as he 
has been acting beyond the scope of his powers, he is somewhat 
similar to a trustee de son tort. See Morris v. Joseph, 1 W. Va. 
256; 91 Am. Dec. 386; Batley v. Bailey, 67 Vt. 494; 1 Perry 
Trusts, Sec. 245. That plaintiff is administrator de bonis non 
of the estate with the will annexed does not help him unless 
there are unadiministered assets, concerning which only his 
appointment gives him authority. It follows that plaintiff ın 
keeping possession of the property and in collecting and paying 
out money is doing so at his peril. He should forthwith account 
for all money received by him and for all personal property 
which is or should be in his hands. Then, if necessary, on 
proper application of any of the interested parties after citing 
in the heirs of W. A. Aldrich and all other necessary parties, 
a trustee would undoubtedly be appointed to carry out the 
terms of the trust, to which trustee the legal title should be 
conveyed, his duties being to take possession of all the property 
real and personal and manage and care for the same and apply 
the income as directed by the will, distributing the personal 
property on the death of each life tenant. If no trustee is 
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appointed, then the life tenants or their assignee would be 
entitled, on giving sufficient security, to the possession of the 
property, that is, all the personalty, and two-thirds of the 
realty, the other one-third of the realty belonging to the heirs 
of O. J. Holt, such person acting as a trustee as far as remain- 
dermen are concerned. 

Plaintiff was ordered to pay from the funds of the estate a 
fee of $1000 to the counsel for four of the defendants. From 
this order plaintiff appealed but did not refer to the matter 
in his brief. Under some circumstances this might he con- 
sidered an abandonment of the point, but in view of the facts 
shown in this case the matter will be considered. We are 
clearly of the opinion that the amount of the fee, if any at all 
Was proper, was greatly excessive, and under the cirenmstances 
of this case the order allowing same should be set aside. 

The decree appealed from is reversed and the cause is 
remanded to the circuit judge with instructions to dismiss the 
bill herein and to set aside the order for counsel fees referred to, 

W. S. Edings for plaintiff. 

G. A. Davis; G. D. Gear; E. O. Peters; E. A. Douthat: 
Judd, Mott-Smith & Hemenway, W. W. Thayer; Castle & 
Withington and d. G. M. Robertson for defendants. 


PORTER v. KAPIOLANI EST., LTD. 299 


K. B. PORTER v. KAPIOLANI ESTATE, LTD. 


Error to Crrcurr Court, First CIRCUIT. 


Arevrep Marci 27, 1907. Decipen APRIL 4. 1907. 


Frear, C.J., HARTWELL AND WILDER, JJ. 


AMENDMENT OF ANSWER—refusal to allow, held not abuse of discretion. 


In an action on two notes, the defendant filed an answer of 
general denial to the count on one note and no answer io the 
count on the other and after the trial had begun nearly a year 
later offered an amended answer of general denial to each count 
with notice of intention to rely on the defense that the notes 
were for accommodation and that it as a corporation was with- 
out power to issue such notes. Held, not an abuse of discretion 
to refuse to allow the amendment. 


DEFENSE OF ILLEGALITY—accommodation paper of corporation. 


The defense that commercial paper issued by a corporation 
was for accommodation is not a defense of “illegality” within 
the meaning of a rule requiring notice of the latter defense. 


AMENDMENT OF COMPLAINT—error, if any in allowing, held waived—suit 
by assignee, not indorsee, of note. 


One of two partners who were payees of a note having as- 
signed his interest to the other after action on the note had 
been begun by both, an allowance of an amendment making 
the assignee sole plaintiff, if erroneous on the ground that an 
assignee as distinguished from an indorsee of a negotiable in- 
strument may not sue in his own name, cannot be taken advan- 
tage of on writ of error by the defendant when the latter made 
no objection to the amendment at the time and expressly stated 
that he did not raise the question as to the assignment. 


MISTAKE IN NAME OF PAYEE—action by payee intended. 


The payee intended but incorrectly named in a note may 
maintain an action upon it. 
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CONSIDERATION—presumption of, in case of commercial paper. 
A consideration is presumed in the case of commercial paper 
whether it contains the words “for value received” or not. 
CORPORATION PAPER—wWhen presumed to be authorized. 
Commercial paper signed in the name of a corporation by its 
vice-president and treasurer and bearing its seal is presumed 
to have been issued by authority of the corporation. 


OPINION OF THE COURT BY FREAR, C.J. 


This is an action on two promissory notes. The circuit court, 
jury waived, found for the plaintiff and 1endered judgment for 
the full amount of both notes with interest and costs amounting 
in all to $539.87. The defendant brings this writ of error to 
set aside that judginent. 

The three assignments of error that are relicd on chiefly 
will be considered in their order. 

1. That the trial court erred in not permitting the defendant 
to file an amended answer. The action was begun more than 
six months after the dishonor of the first note but within six 
months after the dishonor of the second note, and so an affidavit 
of meritorious defense to the second count, which was the one 
upon the second note, was required by R. L., Sec. 1727. 
Apparently this could not be made and so the defendant filed 
merely an answer of general denial to the first count alone, 
which was the one on the first note. The proposed amended 
answer contained a general denial of cach count and a notice 
of intention to relv upon the defense that the defendant was 
a corporation, that it had no power to make accommodation 
notes and that the notes in question were of that character. 
Sec Thompson v. Whitney & Marsh, 17 Haw. 107. The 
request for leave to file the amended answer was not made until 
after the trial had begun and nearly a year after the action 
was begun and no excuse was offered for failure to make the 
request at an earlier date, although presumably the fact that 
the notes were for accommodation, if that were the fact, was 
known at the outset. Under these circumstances it was not an 
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abuse of discretion to refuse the request. See Pahia v. Maguil, 
11 Haw. 530. This is clearly so as to the second count, to 
which no answer at all had previously been made. There is an 
additional reason why the refusal should not now be set aside 
as to the first count; for the only object of the amended answer 
was to enable the defendant to avail itself of the defense of 
illegality and that could have been made to the first count 
under the answer already on file, under R. L., See. 1736, which 
permits a defendant to give in evidence under the general issue 
any matter of law or fact whatever; and even if Rule 4 (9 
Haw. 716) of the circuit courts, which was adopted before 
annexation and the establishment of territorial government and 
which required notice of a defense of illegality to be given, is 
still in force, the defense set up in the amended answer could 
have been given under the answer already filed, for that was 
not a defense of “illegality” within the meaning of that rule. 
2. That the trial court erred in permitting the plaintiffs 
to file an amendment of their complaint making K. B. Porter 
sole plaintiff in place of A. B. Porter and K. B. Porter, partners 
under the name of Porter Furniture Co., who were the original 
plaintiffs. The amendment was offered for the purpose of con- 
forming the complaint to the proof in consequence of a state- 
ment brought out by defendant’s counsel on cross examination 
of plaintiff K. B. Porter as a witness to the effect that since 
the commencement of the action plaintiff had bonght out his 
partner including his interest in the notes in question. The 
transfer of the partner’s interest was by assignment and not 
by endorsement upon the notes. It may be that notwithstanding 
such assignment the action should have proceeded in the names 
of the partners, the original payees; in other words, that a 
transferee by assignment as distinguished from endorsement 
of a negotiable instrument, cannot maintain an action in his 
own name even when, as in this instance, he was one of the 
original pavees and the assignment was made to him by the 
other payee who was his partner (see Estabrook v. Smith, 6 


302 APRIL, i907. 


Gray 570). Still, the error, if it was error, cannot now be 
taken advantage of by the defendant, for not only did it not 
object to the allowance of the amendment but it expressly 
stated at the trial that it did “not raise the question as to the 
assignment from .\. B. to K. B. Porter.” lt may be added 
that the fact of assignment is not questioned and if the amend- 
ment had not been allowed the defendant would have been no 
better off than it is now. It does not seem to have been preju- 
diced by the allowance of the amendment. 

3. That the trial court erred ın receiving the notes in evi- 
dence. Three principal objections are urged against the admis- 
sion of the notes. The first is that the original plaintiffs were 
not the pavees named in the notes. The notes were made pay- 
able to the Porter Furniture Company, Limited. There is no 
partnership or corporation of that name. The partnership was 
known as the Porter Furniture Company. They were delivered 
by the defendant through its officers to one of the partners of 
the Porter Furniture Co. for the partnership. It is well settled 
that the person or persons for whom a note is intended may 
sue upon it notwithstanding a mistake in the name or names 
as well as when the name is merely fictitious and intended as 
such. For instance, an action upon a note payable to “Kauka,” 
meaning “doctor,” may be maintained by Dr. G. A. Lathrop 
upon proof that he was the payee intended. Lathrop v. Kama- 
kakehau, 1 Haw. 160. See also Bonner v. Gordon, 68 Tl. 443; 
Taylor v. Strickland, 37 Ala. 642; Rhyan v. Dunnigan, 76 Ind. 
178, The next objection is that there was no endorsement to 
K. B. Porter, but, as already shown, no objection was made to 
the allowance of the amendment to the complaint and defend- 
ant’s counsel expressly stated that he raised no question as to 
the assignment. The objection of want of an endorsement was 
not made in the trial edurt to the admission of the notes in 
evidence. The third objection is that the notes were without 
consideration and that therefore the corporation was without 
authority to give them and also that the corporation did not 
authorize their execution and delivery. The objection of want 
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of consideration does not seem to have been specifically men- 
tioned in the trial court. The notes were expressed to be “for 
value received,” and that was prima facie evidence of con- 
sideration. Macfarlane v. Lowell, 9 Haw. 438. Indeed, even 
in the absence of such words the presumption is that com- 
mercial paper is given for a consideration. Kauka v. Kamaka- 
kehau, supra. The burden was on the defendant to prove want 
of consideration—which it did not do. As to authority for the 
execution and delivery of the notes, the corporation, as shown 
by its articles of association, had implied authority to give notes 
for various purposes. These notes were signed by its vice- 
president and treasurer and bore the seal of the corporation. 
The presumption is that they were executed and delivered with 
due authority and it was incumbent upon the defendant to show 
the contrary if such were the fact. 

The judgment of the circuit court is affirmed. 

C. F. Clemons (Thompson & Clemons on the brief) for 
plaintiff. 

C. W. Ashford for defendant. 
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IN THE MATTER OF THE GUARDIANSHIP OF 
MABEL, HELEN, ELSIE AND EDITH ROBERTS, 
MINORS. 


APPEAL From Crircurr Jupar, First Crrcurt. 
Arcvep APRIL 2, 1907. Decipep Apri 10, 1907. 


Frear, C.J., ITARTWELL anp Wirper, JJ. 
? , i 


GUARDIAN AND WARD. 
A guardian of the property of a minor is entitled to notice 
and a reasonable opportunity of being heard on the question 
of his removal. R. L., Sec. 2321. 


OPINION OF THE COURT BY WILDER, J. 


This is an appeal by James E. Fullerton from an order of a 
circuit judge of his own motion removing him as guardian of 
the property of Mabel, Helen, Elsie and Edith Roberts, minors, 
surcharging him with the sum of $2851.30, and appointing 
R. II. Trent in his place. 

The matter arose in connection with the guardian’s third 
annual account, which was referred to a master on January 22, 
1907. On January 31, 1907, the master filed his report on 
the account, which showed that the guardian had invested all 
the funds of these minors in a real estate mortgage the security 
of which was worthless, and recommended the approval of the 
account with the ‘exceptions noted,” meaning presumably that 
the guardian be surcharged with the amount so invested, 

On January 31, 1907, the matter was continued to February 
5, 1907, on motion of the guardian, who was personally present 
before the judge, on which day the circuit judge orally made 
the order in question, the same being reduced to writing and 
filed on Febrnary 14, 1907. 
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Section 2321 of the Revised Laws provides that when any 
guardian “shall become insane or otherwise incapable of dis- 
charging his trust or evidently unsuitable therefor” a circuit 
judge “‘after notice to such guardian and to all others interested 
may remove him.” 

The guardian contends that he had no notice and no oppor- 
tunitv to be heard on the question of his removal. The matter 
of removing guardians is in this Territory, as in other juris- 
dictions, controlled by statute. The record in this case as it 
stands clearly shows the necessity of removing this guardian 
and that he is “evidently unsuitable.” But, nevertheless, the 
statute must be followed. However improbable it may be that 
the guardian has a defense to offer, yet he must be accorded a 
reasonable opportunity so to do. That the guardian was in 
court when the order of removal was made is not a compliance 
with the statute that he shall have notice and a reasonable 
opportunity to be heard on the question. The matter before 
the judge was action on the report of the master and not the 
question of the removal of the guardian. The statute does not 
require any formal or technical pleading, or even that the notice 
be in writing, but it does require notice to the guardian, if 
within the Territory, even though short, and a reasonable oppor- 
tunity to be heard by him, if he so desires. We are forced to 
the conclusion, therefore, that the guardian did not have the 
notice and opportunity to be heard which is required by the 
statute. 

The order appealed from is afhrmed, except in so far as it 
removes the guardian and appoints another in his place, as to 
which it is reversed, and the cause is remanded to the circuit 
judge for such further proceedings not inconsistent with this 
opinion as may be necessary. 

H. G. Middleditch for the guardian. 

E. C. Peters contra. 
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JAMES E. FULLERTON v. JAMES R. PEARCE, HONO- 
LULU RAPID TRANSIT & LAND COMPANY, LTD., 
GARNISHEE. 


ExcrerTtions rrom Circuit Court, First Crrcurr. 
SUBMITTED APRIL 17, 1907. Decipep Arrin 19, 1907. 


Frear, C.J., HARTWELL anp WILDER, JJ. 


Excrepiions—/frivolous. 

In assumpsit on a promissory note where defendant pleaded the 
general issue and gave notice cf intention to rely also on fraud and 
failure of consideration, an exception to the denying of a motion 
to strike out the plea of fraud is frivolous. 

Ip. judgment supported by evidence. 

A judgment of a circuit court jury waived cannot be reversed if 

there is sufficient evidence to support it. 


OPINION OF THE COURT BY WILDER, J. 


Assumpsit on a promissory note for $40. The defendant 
pleaded the general issue and gave notice of intention to rely 
also upon fraud and failure of consideration. The cireuit court, 
which tried the case without a jury on appeal from the district 
court, gave judgment for defendant. Plaintiff comes to this 
court on exceptions. 

The first exception is to the overruling of plaintiffs motion 
to strike out the plea of frand on the ground that it was not 
definite and certain. This exception is frivolous and is over- 
ruled without comment. 

The remaining exception, which is that the judgment is con- 
trary to the law and the evidence, is also overruled. The tran- 
seript shows that there was ample evidence to sustain the finding 
of the trial court. 
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The exceptions are overruled, 
H. G. Middileditch and E. W. Sutton for plaintiff. 
L. M. Straus for defendant. 


C. B. MAILE v. JAMES W. PRATT, ASSESSOR OF 
TAXES IN AND FOR THE FIRST TAXATION DI- 
VISION OF THE TERRITORY OF HAWAII AND 
H. VAN GIESON, TRUSTEE. 


APPEAL FROM Circutr duper, First Circurr. 
ARGUED APRIL 1, 2, 1907. Decipep APRIL 20, 1907. 


Frear, C.J., HARTWELL anD WILDER, JJ. 


Equiry—ececution sale of land set aside, when. 

An execution sale of land pending an order by a district magis- 
trate restraining the sale, whether the order be authorized by law 
or not, will be set aside in cquity when grossly inadequate prices 
were obtained. 

Psactice—service of district court summons—levy of execution against 
real property—tax suits—appoiniment of new collector of taxes be- 
tween judgment and exrecution—non-averment that money sued for is 
for use of Territory—alias execution. 

A district court summons is properly served by delivery of a 
true copy to the defendant. A writ of execution is levied upon 
real property by posting the officer’s notice of sale describing the 
preperty in three conspicuous places within the district, publishing 
it in a Honolulu daily rewspaner during thirty days prior to sale 
and posting the notice upon the premises. In a suit for taxes no 
revivor is required upon the appointment of a new tax assessor and 
collector between judgment and execution. It is unnecessary t9 
aver in such suits that the money sued for is for the use of the 
Territory—a second execution may be issued on a judgment for 
taxes within one year after return of preceding execution. 

SHERIFF'S SALE TO A SUBORDINATE—requiring cash deposit on bids by 
judgment debtor. 
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Repeated promises of the judgment aebtor to pay the judgment 
noc having been kept the nigh sheriff was justified in requiring his 
bids at the execution sale to be accompanied by a cash deposit. A 
sale to the high sheriff’s confidential clerk is not illegal as it does 
noi appear that Lhere was fraudulent collusion between thein. 


OPINION OF THE COURT BY HARTWELL, J. 


The plaintiff appeals from a deeree dismissing his bill to 
set aside an execution sale of three parcels of his land valued 
at about $11,760 which were sold by the high sheriff July 5, 
1904, to the defendant Van Gieson for sums aggregating $535. 
The facts material to the case which are averred in the bill and 
either admitted in the answer or which we find from the evi- 
dence are as follows: 

The defendant Pratt, when assessor and collector of taxes, 
brought an action “in his official capacity” December 7, 1903, 
against the plaintiff in the district court of Honolulu to recover 
$488.60 taxes for the years 1900, 1901 and 1902. The sum- 
mons, which included a statement of the claim, was issued the 
same day returnable December 11 and was served that day 
upon the plaintiff by the officer delivering to him a true copy. 
The plaintiff not appearing the district magistrate on Decem- 
ber 18 adjudged him to be in default and rendered judgmeut 
against him for $540.11, the sum claimed, with the statutory 
penalty and costs, upon which judgment execution was issucd 
December 19 against the personal property of the plaintiff and 
returned unsatisfied January 7, 1904, the officer’s return set- 
ting forth that he had “Executed the within writ by making 
a due and diligent search within the judicial district of Tono- 
lulu, Island of Oahu, Territory of Hawaii, for personal prop- 
erty belonging to the within named C. B. Maile and subject 
to execution aud no such property ean be found within said 
judicial district.” Thereafter another execution, the date of 
which does not appear, was issued directing levy upon the 
plaintiff’s personal property “and if sufficient cannot be found 
then upon his real property” and to sell the same or so much 
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thereof as should be necessary to satisfy the judgment. Pur- 
suant to the second writ certain real property of the plaintiff 
was advertised for sale but the execution was withdrawn upon 
the promise of John F. Colburn, the plaintiff’s agent, that he 
would settle. The promise not being kept a third execution 
sumilar to the second was issued May 25, 1904, the defendant 
Pratt having meanwhile been succeeded by James L. Holt as 
assessor and collector. Before anything was done upon the 
third execution the plaintiff expressed to the high sheriff his 
surprise that his agent had not paid the judgment, saying that 
the money to pay it was in the agent’s hands and that he desired 
its payment. The judgment not being paid, however, the prop- 
erty was advertised for sale on June 27, 1904, at noon, at 
which time, at the request of the agent, the sale was con- 
tinued until July 5. The levy was made by posting the high 
sheriffs notice of it describing the property to be sold in three 
conspicuous places within the district and publishing it in a 
IJonolulu daily newspaper during thirty days prior to the time 
appointed. According to the usual course the notice would 
have been posted on the premises and it may be inferred 
although it does not appear that this was done in this instance. 
June 30 the plaintiff moved the district court to recall the 
third, or, as it is termed, alias execution on the ground that 
the eourt had not obtained jurisdiction of his person by the 
service of the summons above shown; that the action was irreg- 
warly brought in the name of Pratt without averring that the 
money sued for was for the use of the Territory; that at the 
date of the alias execution Pratt was not collector and that the 
high sheriff had levied upon the realty without levy upon or 
search for personal property, which motion the magistrate de- 
nied. July 1, a new magistrate being in office, the plaintiff moved 
that the service of summons be quashed because not made as 
provided by law and for a temporary restraining order forbid- 
ding the sale under the alias execution, upon which motion the 
magistrate made an order that the high sheriff refrain from 
selling until further order of the court and set July 6 for hear- 
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ing the motion, requiring service of the order to be made mpoit 
the high sheriff and the attorney for Pratt, which service was 
made as ordered. At the sale July 5, which was made notwith- 
standing the order, the plaintiff's attorney protested against 
it on the grounds that the judgment was void because the dis- 
trict court had not jurisdiction of his person and because the 
sale was forbidden by the magistrate and announced that no 
purchaser could obtain a valid title and that the plaintiff would 
resist claim of title of any purchaser, the defendant Van Gieson 
who was the high sherifi’s office clerk and the ofticer who had 
indorsed the return of service on the summons being present 
and within hearing distance. While bidding upon the second 
parcel was in progress the high sheriff announced that he 
should insist upon deposit upon fall of the hammer for cach 
parcel then unsold of fifty per cent. of the purchase money, a 
condition not contained in the notice of sale and not enforced 
against Van Giesou, the high sheriff after the sale going with 
him to the bank and obtaining the money there. July 6 the 
plaintiff moved the magistrate to set aside the sale upon the 
grounds mentioned in his motion of June 30 to stay it. Both 
motions were denied Angust 15. 

The prices obtained at the sale were exceedingly dispropor- 
tionate to the value of the land. 

The plaintiff’s motions were properly denied. There was 
no defect in the service as the statute does not require thet in 
district court cases a certified copy of smmimons be served or 
that the original be either read or shown. If the service had 
been defective the plaintiff’s appearances in his motions were 
not special appearances for the sole purpose of objecting to 
defective process or to the jurisdiction of the court over his 
person and would properly have been held to be general appear- 
ances waiving defects and irregularities in service of process. 
An objection to jurisdiction over the person cannot be submitted 
at the same time with an objection to the jurisdiction over 
the subject matter. See Fitzgerald v. Fitzgerald, 137 U. 8. 
106. If the plaintiff had any defense on the merits he should 
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have moved to set aside the default and vacate the judgment 
in order to enable him to present it, but apparently he had 
none. He allowed the time for a writ of error to elapse and 
then relied on one motion after another, based upon no tenable 
grounds, for delaying payment of the judgment. 

The execution against the personal property only was author- 
ized by the statute providing in cases of suits for taxes that 
“execution may issue upon any judgment rendered in any such 
suit which may be satisfied out of any real or personal property 
of the defendant in any such suit, without other or further 
authority.” Sec. 1269 R. L. The alias execution, issued 
“within one year after the return day of that which preceded 
it,” was authorized by Secs. 1807 and 1809 R. L. 

The plaintiff had been informed of the amount of the judg- 
ment and his agent had agreed to pay it the second execution 
having therefore been withdrawn. He was notified by the high 
sheriff’s notice of sale, posted upon his premises, that they 
were proposed to be sold upon execution. The levy was suffi- 
ciently made by advertising in the newspapers and by posting 
the notices in publie places and upon the premises. It was 
unnecessary to aver in the complaint, which was included in 
the summons in the form of a statement of the claim, that 
the money sned for was for the use of the Territory. Actions 
for taxes may be brought by the assessor “in his own name on 
behalf of the Territory.” Sec. 1269 R. L. ` The appointment 
of the new assessor and collector, made after the first and before 
the third execution, did not require that proceedings be revived 
in the name of the new officer. “The successor of any assessor 
or deputy assessor shall be invested with the same powers and 
be subject to the same duties and liabilities as his predecessor, 
and shall collect all taxes then unpaid, and shall carry on any 
proceedings commenced by his predecessor.” Sec. 1193 R. L. 

The broken promises to pay the judgment justified the high 
sheriff in refusing to take the plaintiffs bids unaccompanied by 
a cash deposit. The sale to the subordinate by the ‘high sheriff 
was not illegal and does not appear to have been the result of 
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fraudulent collusion between them. It is unnecessary to decide 
whether a magistrate ean stay execution in a case in which he 
would be authorized to set aside his judgment in order to avoid 
injustice. He entertained the motion to do this and ordered 
the sale to be postponed until a day set for its hearing. The 
order should have been obeyed. The necessary result of selling 
in disobedience of the order was to deter persons from bidding. 
There was no reason why the sale should not have been post- 
poned as previously had been done at the plaintifi’s request. 

The grossly inadequate prices brought at the sale are claimed 
by the plaintiff in his bill to have been the result of the protests 
of his representative and upon this view it might be necessary 
to hold that he cannot be relieved from consequences which he 
brought upon himself. But whether the protest had been 
made or not the result of deterring persons from bidding would 
have followed unless, indeed, the high sheriff had improperly 
withheld the information concerning the order forbidding the 
sale which was a material fact which in good faith ought to 
have been made known to intending bidders. Undoubtedly it 
was the existence of the order which made the sale disastrous. 
The maxim applies actus curiae neminem gravabit, no one 
should suffer for the act of the court not induced by his own 
fraud, deceit or other misconduct. The plaintifi’s course prior 
to the sale was not such as to entitle him to consideration in 
a court of equity. It caused needless expense not only to him- 
self but to the defendants and the Territory. Such practice is 
not to be encouraged, but orders must be obeyed unless the 
clearest reasons be shown for disobeying them. 

The consequence of making the sale in defiance of the order 
and obtaining grossly inadequate prices is that the sale must be 
set aside and a reconveyance ordered upon the plaintiff within 
five days paying into court a sum equivalent to the unsatisfied 
balance of the judgment and the purchase money with interest 
and costs of court, upon which payment the decree appealed 
from will be reversed, otherwise it will stand affirmed. 
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C. W. Ashford and S. H. Derby (C. Creighton also on the 
brief) for plaintiff. 
Magoon & Lightfoot for Van Gieson. 


S. M. DAMON, J. ©. CARTER, W. O. SMITH, A. W. 
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r. HONOLULU PLANTATION COMPANY. 


SUBMISSION ON AGREED Facrs. 
ARGUED APRIL 20, 1907. Decwep ArrıL 20, 1907. 


Frear, C.J., HARTWELL ann Wiper, JJ. 


LANDLORD AND TENANT—~leasing land on share of sugar annually pro- 
duced. 

Under a lease made October 1, 1898, to commence January 1, 
1906, providing for a rental of 3% per cent. of the gross amount 
of sugar annually produced on the premises, the land being 
subject meanwhile to an outstanding lease which was assigned 
to the lessee on June 7, 1898, the lessors are entitled as rent for 
1906 to their proportion of sugar produced from cane grown on 
the land, which cane was harvested in March, April and May ot 
1906, although cultivated for a period of from nineteen to 
unirty-one months prior thereto. 


OPINION OF THE COURT BY WILDER, J. 


This is a submission on agreed facts. On October 1, 1898, 
plaintiffs leased to defendant certain lands in the district of 
Ewa, Oahu, the covenaut for rent being as follows: 


“The Lessee, for itself, its successors and assigns, doth here- 
hy covenant to and with the Lessors, their successors and 
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assigns, that it, the Lessee, shall make full payment for rent 
of all the lands, tenements, hereditaments, rights and privi- 
leges, hereby demised and conferred, three and one-half (34) 
per cent. of the gross amount of sugar annually produced on 
the premises, to be packed in suitable containers and delivered 
to the Lessors on the Railway Cars at the Mill of the Lessee, 
free of charge, provided, however, the annual rent so paid 
shall not be less than Thirteen hundred thirty-three and 33-100 
Dollars ($1,333.33) per annum from January 1st, A. D. 1906, 
to September 1st, A. ID. 1908, and not less than Four Thou- 
sand Dollars ($4,000.00) net in any one vear from or after 
September ist, A. D. 1908, to the end of the term of this lease 
all cash rentals payable on September 1st, of each year for the 
twelve months next preceding.” 


At the time of the exeention of this lease a portion of the 
land was then under a lease to L. L. MeCandless at an annual 
rental of $350 from January 1, 1891, to January 1, 1906. On 
June 7, 1898, defendant secured an assignment from MeCand- 
less of all his interest in the lands covered by the lease from 
plaintiffs subject to certain subleases of small portions made to 
third parties. Sinee October 1, 1898, defendant has been culti- 
vating the land in question (the McCandless land) with sugar 
cane. During Mareh, April and May, 1906, defendant pro- 
duced 1427 tons of sugar from cane grown on the land, which 
cane had been in cultivation for a period of from nineteen to 
thirty-one months. This cane had matured and might have 
been harvested prior to Jannary 1, 1906, yielding at the actual 
time of harvesting a small percentage more of sugar than if 
harvested in 1905. Plaintiffs claim to be entitled as rent for 
1906 under the terms of the lease to 34 per cent. of the yield, 
which makes 49.94 tons of sugar, and which at the agreed valu- 
ation amounts to $2796.64, while defendant claims that plain- 
tiffs are only entitled to such proportion of 34 per cent. of the 
1427 tons of sugar produced as the time the cane was under 
eultivation during 1906 bears to the whole time of cultivation, 
which, as figured out, amounts to eight tons, making $448, or, 
in lien thereof, to the minimum rental of $1333.33 provided for 
in the lease, 
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The question at issue turns on the meaning of “sugar an- 
nually produced on the premises.” In this lease those words 
mean the amount of sugar produced in each vear from cane 
grown on the premises. No sugar is produced in the sense in 
which it is here used until the cane is cut and ground and the 
juice therefrom made into what is known as sugar. Raising 
cane alone is not producing sugar. If a field of growing cane 
is absolutely destroyed, then no sugar is produced from that 
field in the sense that a portion of the production is payable 
as rent. The lease provides for a minimum money rental 
against all contingencies, such as, for instance, in case there is 
no product of sugar whatever in anv one vear, or not sufficient 
to equal the minimum rental, or the use of the land for some 
other purpose, or if for anv other reason the lessors’ share of 
sngar does not equal the minimum rental. In the case at bar 
the fact that defendant planted cane on the land and produced 
sugar from it from 1898 to 1906 does not make the application 
of the law different from what it would be, for instance, if 
some other plantation had planted the land for the same time 
and at the end of its term had left a certain amount of matured 
cane on the land. The argument of defendant that unless it 
prevails in this suit it will be forced to pay a double rental for 
1905 and a part of 1904 is not sound becanse up to the begin- 
ning of 1906 plaintiffs have only been receiving the annual 
rental of $350, and the fact that defendant may have made a 
bad hargain with MeCandless does not entitle it to make good 
out of plaintiffs. In our opinion the meaning of the lease, so 
far as rental is concerned, is clear and definite and does not 
require further discussion. 

Judgment for plaintiffs for $2796.64 and costs, as decided 
orallv at the argument. 

W. A. Kinney and S. HT. Derby (Kinney, McClanahan & 
Derby on the brief) for plaintiffs. 

R. W. Breckons and W. W. Thayer for defendant. 


316 MAY, 1907. 


EMILY RODRIGUES, MAGGIE RODRIGUES, EDDIE 
RODRIGUES, HERBERT RODRIGUES AND EVA 
RODRIGUES, MINORS, BY THEIR NEXT 
FRIEND, JOAQUIM GARCIA, v» THE PORTU- 
GUESE MUTUAL BENEFIT SOCIETY OF HA- 
WAIL 


ORIGINAL, 


ÅRGUED APRIL 4, 1907. Dectipep May 15, 1907. 


Frear, C.J., IJARTWELL axb WILDER, JJ. 


MUTUAL BENEFIT ASSOCIATION—effect of change of by-law. 

R., as member of the defendant society, a cornoration, from An- 
gust 25, 1889, paid his monthly dues and received no benefit until 
his death Aprii 3, 1904, a period of over fourteen years. A by-law 
of the society when he became a member provided as follows: “The 
society gives the following assistance to * * * children of its 
members: To the children of Jess than 12 years of age, orphans of 
members who during 10 years have contributed without having 
received benefits, the society shail give a pension until] they com- 
plete the age of 12 years. This benefit shall be of 50 cents daily 
if member belongs to the first class and of 25 cents if to the second 
class.” November 20, 1903, a little over four years after che end of 
the ten years of his membership and a little more than four months 
before his death, the by-law was amended by substituting fifteen 
years for ten years. R. Jid net consent to the change but, being a 
resident of Wailuku, was not enticled to notice of meetings which 
was required to be given only to residents of Honolulu. Held, 
Frear, C. J., dissenting, the amended by-law did not affect the pen- 
sion right acquired under the by-law prescribing ten years as the 
term and does not purport to apply to such cases. 


OPINION OF THE COURT BY HARTWELL, J. 


(Frear, C. J., dissenting.) 


This is a submission npon agreed facts. A. J. Rodrigues 


became a member of the defendant society, a corporation, on 


RODRIGUES v. PORTUGUESE M. B. SOC. 317 


August 25, 1889. At that time one of the by-laws of the 
society provided as follows: “The society gives the following , 
assistance to * * * children of its members: To the children 
of less than 12 years of age, orphans of members who during 
10 vears have contributed without having received benefits, the 
society shall give a pension until they complete the age of 12 
years. This benefit shall be of 50 cents daily if member belongs 
to the first class and of 25 cents if to the second class.” Rodri- 
gues was a member of the first class and continued such until 
his death, April 8, 1904, contributing all dues and assessments 
levied and receiving no benefits. On November 20, 1903, that 
is, nearly four vears after the expiration of the first ten years 
of his membership and a little more than four months before 
his death, this by-law was amended by substituting the period 
of fifteen years for that of ten years. Rodrigues never con- 
sented to this change in the by-law but, being a resident of 
Wailuku, was not entitled to notice of meetings which was 
required to be given only to members residing in Honolulu. 
The plaintiffs are the children of the said Rodrigues and were 
under twelve vears of age when he died. They claim the pen- 
sion of fifty cents a day from the death of their father until 
their arrival at the age of twelve years, under the original 
by-law. The society refuses to pay on the ground that their 
father had not fulfilled the conditions of the amended by-law 
in that he had not continued a contributing member for fifteen 
years without receiving benefits. The by-laws, as they stood 
when Rodrigues joined the society, provided also that “the 
general assembly shall have the right to interpret and alter the 
by-laws;” also that one of the objects of the society was “to 
aid the orphan children of deceased members as long as the 
financial standing of the society will permit it.” The society 
at all the times mentioned was in a prosperous financial condi- 
tion. This much appears from the submission. 

The by-laws, as a whole, which are in Portuguese, are not 
made a part of the submission. It appears from a translation 
of a portion of them, furnished by counsel upon request, as 
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they were when Rodrigues joined, that other objects of the 
socicty were to aid members when sick or when by sickness 
or advanced age they were unable to obtain the necessary means 
of existence, and to provide funerals for members; that every 
member had the right to be aided in the cases and by the 
means indicated by the by-laws, and that at his death the or- 
phans should be pensioned and his widow, children, parents 
aud brothers, fulfilling the required conditious, should receive 
the full amount of the death benefit collected from members 
in conformity with the by-laws; also that the benefits of the 
orphan children might be suspended wholly or in part when 
their continuance would threaten the existence of the society ; 
that a member who had received benefits during the first ten 
years might refund the same to the society so as to give him 
the rights of one who had not received benefits during that 
period, and that the widow or person in charge of the orphans 
of any member who had paid more than nine years’ dues with- 
out receiving benefits might continue to pay the monthly ducs 
until the ten years were completed in order to entitle the chil- 
dren to receive the preseribed pension. It does not appear 
that any policy was issued to Rodrigues or that any contract 
was made with him other than that contained by implication 
in the by-laws. A translation, furnished by counsel upon re- 
quest, of the regular form of the certificate or diploma of mem- 
bership issued by the society shows merely a statement that 
the member, describing him, matriculated on a certain day and 
paid certain fees. 

The claim of the plaintiffs is that their father, Rodrigues, 
by payment of monthly dues without receipt of benefits for 
the term of ten years secured to them the right to the pension 
provided by the by-laws in force during that time, subject only 
to his continuing his membership for the rest of his lifetime, 
and that this right was not subject to be defeated by a sub=c- 
quent by-law increasing the term for payment of dues to fif- 
teen years. 
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The defendant claims that until a member’s death no pen- 
sion right accrues since by the contract of membership the 
by-laws are subject to amendment. 

Did, then, Rodrigues’ payment of dues for ten years without 
receipt of benefits secure an absolute right that his children 
should be pensioned if he remained a member until his death 
or merely secure a right defeasible by a new by-law against 
the operation of which his agreement that the by-laws could 
be amended precluded him from complaining? Conceding 
that the only limits of the power of such an association to 
amend its by-laws are (1) that the amended by-laws shall not 
frustrate any of its essential objects, (2) shall be of reasonably 
uniform application and (3) shall not manifestly be unreas- 
onable or oppressive, it cannot be said that the change made 
in this case exceeds such limits. While the power to amend 
by-laws does not authorize imposing new conditions which are 
oppressive or unfair, a large discretion must be left to the asso- 
ciation in determining what course will best subserve its inter- 
ests. How much money shall be paid to a sick or invalid mem- 
ber or to his family and for how long a period, and how much, 
if any, pension shall be paid to his orphan children upon his 
decease are matters of administration which cannot be fixed by 
permanent rules. When by a change of rules the aid to be 
awarded to sick or invalid members or to their families is re- 
duced in amount or duration all members are equally affected 
and none can complain. There is nothing unfair or unreason- 
able in such changes per se and they are all necessarily pros- 
pective in their operation. 

Regarding the case as presenting merely a question of reas- 
onable exercise of power to amend by-laws and not a case of a 
contractual relation established between a member and the 
association nor depending upon the construction of the amended 
by-law to determine whether it is retroactive in effect or appli- 
cable to those cases only in which payment of dues had not been 
made for the full term of ten years, the result would be that 
the plaintiffs would not be entitled to a pension. 
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But if any contractual relation between a member and the 
association can ever be established during his lifetime, not sub- 
ject to the condition that it may be altered by the association, 
the relation was established in this case. The obligation of the 
association and the right of the member were as definitely 
fixed as if a stated sum of money was required by the original 
by-laws to be paid to the member himself at the end of the 
ten years. The facts that the amount of money to be paid to 
his children depended upon their age and that it was payable 
in futuro, if at all, and only if his membership continued until 
his death, do not affect the nature of the obligation or Jessen 
its binding force. It may be true that a member’s right to 
any specified sick or invalid benefit is not secured by by-laws 
in force prior to his becoming sick or an invalid, if at all, and 
that such right is liable to be modified in respect of the amount 
or duration of the benefit by new by-laws: but upon the oceur- 
rence of his sickness or invalidism the right accrues and cannot 
be repudiated by the association. 

Moreover, there is no obvious reason for treating this amended 
by-law as intended to be applied to cases in which the condition 
for securing a pension payable in futuro has been performed. 
No right was acquired prior to the end of the ten years. Before 
then a member would properly regard his status as subject to 
new by-laws imposing new conditions for securing the pension, 
as, for instance, higher monthly dues or payment for a longer 
term, but his right was fixed upon the end of the original term. 
As a question of construction the natural and just inference is 
that the new by-law was not intended to annul the status exist- 
ing when the ten vears had elapsed or to release the association 
from the obligation which it had then incurred, 

Figure r. Mutual Society, 43 Vt. 362, is’the-only case to 
which our attention has been called which goes to the length of 
holding that after a member’s death the aid to his widow 
secured by the by-laws in his lifetime can be reduced, or, in 
other words, that without an independent contract no right 
under the by-laws can be acquired during a member’s lifetime. 
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A majority of the court are of the opinion that the amended 
by-law extending to fifteen years the term of payment of dues 
required to secure a pension for children does not affect a pen- 
sion right previously acquired under the by-laws prescribing 
ten years as the term, and also that the amended by-law does 
not purport to apply to such cases. 

The plaintiffs may take judgment accordingly. 

E. A. Douthitt for plaintiffs. 

E. M. Watson for defendant. 


DISSENTING OPINION OF FREAR, C.J. 


The question, as it seems to me, comes down to one of gen- 
eral power—whether the society could, after the expiration of 
the time originally prescribed but still within the life of the 
member, extend the time during which he must have been a 
member in good standing paying his dues and receiving no 
benefits in order to entitle his children under twelve years of 
age to a pension after his death. It is impossible to hold as a 
matter of construction that the amendment applied only to 
future members or only to such members and members of 
less than ten years’ standing. See cases infra. Such a con- 
struction would be purely arbitrary. Nor are there any special 
circumstances which would make the amendment inoperative 
in this case if the society had power to make such an amend- 
ment in general. There is no pretense that it was made arbi- 
trarily or in bad faith or otherwise than for the best interests 
of the society at large or that it was outside of the declared 
objects of the society. It does not appear that this member 
had been entitled to receive any benefits during the first ten 
years of his membership and that therefore he made any spe- 
cial sacrifice in not receiving benefits during that period; it 
does appear that he did not receive any benefits up to the time 
the amendment was made and that therefore he was not 
deprived, by reason of having accepted benefits after, the ten 
years, of the opportunity of taking advantage of the by-law as 
amended. It is true the society had at all times been in a 
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prosperous condition, but that may have been because of just 
such amendments as this made from time to time in order to 
avoid getting into bad financial condition, and I presume the 
general power to amend the by-laws by reducing or increasing 
the various classes of benefits or dues or assessments does not 
depend upon the question of the financial condition of the 
society for the time being. The amendment may have been 
made, in the light of experience, for the purpose of better 
adjusting benefits to dues, that is, the amount insured to the 
cost of insurance. 

Whether the amendment could be made so as to affect the 
present case depends upon whether the rights in question had 
become fixed upon the expiration of the first ten years of mem- 
bership. Whether those rights had become fixed or not depends 
upon the relation between the society and the member at that 
time. 

If the relation had become that of debtor and creditor, of 
course the society could not repudiate its debt—as in the case 
of sick benefits already accrued or in the case of a death benefit 
after death had occurred. Brown v. Carter, 15 Haw. 333, 342. 

If the relation had been one created by independent con- 
tract, as, for instance, as is often the case, by a contract con- 
tained in the certificate of membership, in the nature of a 
policy of insurance, absolute in its terms, of course it could 
not be altered by one party to it whether through an anendment 
of the by-laws or otherwise without the assent of the other. In 
such case the rights would be fixed the moment the member 
joined and would not be dependent even upon the expiration of 
the ten years. But even when there is a separate specific con- 
tract it is generally by its terms made more or less subject to 
the by-laws as they exist at the time or may be subsequently 
amended, in which case the contract is alterable by amendments 
of by-laws to the extent to which that has been agreed, and the 
question then generally is to what extent has it been so agreed. 
This depends, as a matter of construction, upon the language 
of the agreement, the nature of the subject matter of the con- 
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tract and of the amendment, and the general character of the 
society. The contract may be so worded as to show that it 
was to be wholly subject to control by the by-laws or merely 
that the member was to conform to the by-laws so far as his 
duties of membership were concerned; the subject matter of 
the amendment and contract may be such as to tend to show 
that it could not have been within the contemplation of the 
parties that the contract should be controlled by the by-laws 
in that particular; the nature of the society as a joint under-. 
taking for mutual aid requiring changes in the by-laws from 
time to time to enable it to accomplish its purposes may tend 
to show that a possible necessity of such an amendment must 
have been contemplated. One party to a contract cannot com- 
plain of a change made by the other when that is authorized by 
the contract itself. In such case the change is made in pursu- 
ance of the contract, not in violation of it. In the present case 
there was no independent contract, and yet decisions in cases 
in which there were such contracts throw much light on the 
present case by their reasoning and because of the extent to 
which they have gone in holding such contracts subject to 
amendments of by-laws under agreements contained in them to 
comply with, conform’ to, abide by the by-laws, ete. A num- 
ber of the most instructive cases will be referred to but without 
further comment than that the question running through nearly 
all of them is as to the extent to which the contract has by its 
terms been made subject to or independent of the by-laws pres- 
ent and future—the idea being that in so far as the contract is 
made by its terms subject to the by-laws, or, to put it differently, 
except in so far as there is a contract independent of the by- 
laws, the rights of the member and his beneficiaries are subject 
to alteration by amendments until they have become fixed by 
the establishment of the relation of debtor and creditor. Cases 
holding that the agreement did not authorize what was practi- 
cally a reduction in the amount of the policy: Newhall v. Am. 
Legion of Honor, 181 Mass. 111; Porter v. Same, 183 Mass. 
326; Makely v. Same, 133 N. C. 367; Gaut v. Same, 107 
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Tenn. 603 (64 S. W. 1070); Russ v. Same, 110 La. 5883 
O’ Nell v. Same, 70 N. J. L. 410; Langan v. Same, 174 N. Y. 
266; Same v. Jordan, 117 Ga. 808 (45 S. E. 33); Same v. 
Getz, 112 Fed. 119. See also Knights Templars v. Jarman, 
104 Fed. 638; Hale v. Eq. Aid Union, 168 Pa. St. 877: Beech 
v. Supreme Tent, 177 N. Y. 100. Cases sustaining amend- 
ments which forfeit policies in case of suicide, whether sane 
or insane, or which, if such condition was already imposed for 
a limited period, extend the period even after the original 
period had expired: Chambers v. Knights of Maccabees, 200 
Pa. St. 244; Supreme Lodge v. La Malla, 95 Tenn. 157 (30 
L. R. A. 1388); Supreme Commandery v. Ainsworth, 71 Ala. 
436: Hughes v. Wisconsin, ete., Co., 98 Wis. 292; Daughtry 
v. Knights of Pythias, 48 La. An. 1203; Supreme Lodge v. 
Same, 179 Ill. 844; Scow v. Supreme Council, 223 Hl. 32; 
Tisch v. Protective H. C., 72 Oh. St. 233; Court of Honor v. 
Hutchens, 79 N. E. (Ind. App.) 409; Eversberg v. Supreme 
Tent, 33 Tex. Civ. App. 549. Contra: Weber v. Knights of 
Maccabees, 172 N. Y. 490; Shipman v. Protective H. C., 174 
N. Y. 398; Sautter v. Supreme Conclave, 62 Atl. (QV. J.) 29; 
Morton v. Supreme Council, 100 Mo. App. 76 (73 S. W. 259), 
the courts holding in these cases that the agreement did not 
go so far as to permit amendments of the by-laws in this respect. 
Cases permitting the addition of other occupations to the origi- 
nal list of occupations excepted as extra-hazardous: Loeffler 
v. Modern Woodmen of Am., 100 Wis. 79; Strang v. Camden 
Lodge, 64 Atl. (N. J.) 93; Moerschbaecher v. Royal League, 
188 Ill. 9; Gilmore v. Knights of Columbus, TT Conn. 58; 
Ellerbe v. Faust, 119 Mo. 658. Contra: Hobbs v. Iowa M. 
B. A., 82 Ia. 107 (because there was no agreement as to future 
by-laws); Tebo v. Supreme Counerl, 89 Minn. 3 (holding that 
this could not be done, at least without notice to the member 
that the amendment had been made). Cases sustaining changes 
in the rate of assessment: Reynolds v. Supreme Council, 192 
Mass. — (78 N. E. 129); Gatnes v. Same, 140 Fed. 978; Gaut 
v, Mutual, ete., Asen.. 121 Fed. 403; Fullenwider v. Supreme 
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Council, 180 TIl. 621; Barbot v. Same, 100 Ga. 681 (28 S. E. 
498); Plunkett v. Supreme Conclave, 55 S. E. (Va.) 9. Con- 
tra: Covenant M. L. Ass'n. v. Kentner, 188 Ill. 431 (because 
there was no agreement as to future by-laws) ; Miller v. Tuttle, 
73 Pac, (Kans.) 88 (court divided four to three on question 
whether there was independent contract or not); Ebert v. 
Mutual Ass n., 81 Minn. 116; Strauss v. Same, 126 N. ©. 971; 
Benjamin v. Same, 146 Cal. 34. Cases sustaining amendments 
limiting causes insured against, as by defining broken arm or 
leg or omitting paralysis: Ross v. Brotherhood of Am., 120 
Ia., 692; Van Atten v. Modern B. of Am., 108 N. W. (Ia.) 3138. 
Contra: Starling v. Supreme Council, 108 Mich. 440. Cases 
sustaining amendments limiting beneficiaries: Baldwin v. 
Begley, 185 Ill. 180. Contra: Peterson v. Gibson, 191 Tl. 
365 (because there was no agreement as to future by-laws) ; 
Wist v. Grand Lodge, 22 Ore. 271 (because of special circum- 
stances); Emmons v. Supreme Conclave, 63 Atl. (Del.) 871. 
See also Supreme Lodge v. Knight, 117 Ind. 489, a leading 
case; Richmond v. Supreme Lodge, 100 Mo. App. 8 (71 S. W. 
736), and Wright v. Minnesota, etc. Co., 193 U. S. 657. 

In the present case the relation at the outset was merely 
that of society and member. There was no independent con- 
tract. The question is whether that relation changed upon the 
expiration of the ten years so as to make the rights in question 
vested or fixed as in the case of an absolute independent con- 
tract or a case in which the relation has ripened into that of 
debtor and creditor. As we have seen, even a separate specific 
contract is subject to amendments of the by-laws to the extent 
to which that is agreed. When there is no such contract, the 
contract, in so far as there is one, is merely one of membership, 
the provisions of which are found in the by-laws alone or other 
like instruments. But the by-laws are subject to amendment 
except so far as otherwise agreed and usually, as in the present 
case, they contain an express provision permitting amendments 
of any of them without exception. In such case it would seem 
that all members are bound by all amendments except such 


326 MAY, 1907. 


as are wade arbitrarily or in bad faith or without the purposes 
of the society or such as impair accrued absolute rights. The 
only question is, when do the rights become absolute? Under 
circumstances like the present the amendment might have been 
attempted during the ten years or after the ten vears but during 
the life of the member or after his death. That it could have 
been made before the expiration of the ten years is clear, both 
on principle and by practical unanimity of decisions. One 
court, in Figure v. Mutual Society, 43 Vt. 362, a case often 
cited with approval, went so far as to hold that the amendment 
could be made even after the death of the member so far as 
amounts yet to accrue after the amendment was made were 
concerned, but the contrary view seems to have been enter- 
tained in Grundlach v. Germania M. Assn., 4 Hun. 339, the 
decision in which, however, was said in a later case cited below 
from the same jurisdiction not to go so far. The question 
here, however, is whether the amendment could be made before 
death. If it could not be made before death though after the 
ten years, it is difficult to see how it could be made before the 
expiration of the ten years but after the contract of member- 
ship had been entered into and the member had paid his dues 
and received no benefits up to the date of the amendment. The 
contract, if any, was made at the outset. The right of the 
member had not become a vested right after the expiration of 
the ten years any more than before, and in either case in so far 
as it was a right it was one which by the very terms of the 
instrument, namely, the by-laws, by which it was created, was 
subject to be divested in the manner prescribed. Moreover. 
there were conditions yet to be performed or fulfilled; the 
member had to continue such in good standing until his death: 
his death had to oceur; he must have left children under twelve 
vear of age. The obligation had not become at the end of ten 
years a mere debt payable at a future time. The member had 
duties, such as payment of dues, ete., to perform so long as he 
remained a member, and so long as he remained a member he 
was subject to the provisions of the by-laws which constituted 
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the contract of membership. If membership ceased before his 
death, all rights were forfeited. Again, the society was a joint 
venture for mutual aid, and the amount of aid that could be 
given from time to time depended on various circumstances. 
It was contemplated that all members should be on an equal 
footing as to rights-and duties. If the amendment should be 
applied to some and not to others it would result in a division 
of the members into two classes with unequal rights as to future 
benefits. The ten-year requirement operated merely to classify 
the members with reference to benefits. The by-laws, which, 
though not a part of the submission, have been furnished by 
counsel are very elaborate. They provide for many kinds of 
aid—sick benefits, invalid benefits, death benefits, pensions, ete. 
One class of benefits may be enjoyed only after a membership 
of one year, another class only after a membership of three 
years, the class in question only after a membersbip of ten years, 
ete. These provisions, while not a part of the submission, may 
serve by way of illustration as to what the by-laws in any 
society of this kind may be. To hold that they cannot be 
amended after the expiration of one year, three years, ten years, 
ete., respectively, would be practically to hold that none of the 
by-laws in regard to benefits may be amended and that the 
society is tied up for all time, for probably it could never make 
such amendments without affecting some members in respect of 
whom such periods had expired, or, if such members were not 
to be affected classes would be created with unequal rights. 
That might frustrate the purposes of the society and jeopardize 
its very existence. 

This conclusion is supported by strong reasoning in the fol- 
lowing cases in which the contracts were, as in the present case, 
only contracts of membership: Pain v. Société St. Jean Bap- 
tiste, 172 Mass. 319; Stohr v. Musical F. Society, 82 Cal. 557; 
Poultney v. Bachman, 31 Hun. 49; McCabe v. Father Matthew 
T. A. R. Society, 24 Hun. 149; Smith v. Galloway (1898) 1 Q. 
B. D. 71; Pepe v. City, etc., Boctety (1898), 2 Ch. Div. 311. 


The onlv cases contra, so far as I am aware, are Becker v. Berlin 
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Ben, Society, 144 Pa. St. 232, and Marshall v. Pilots Union, 
206 Pa. St. 182, and perhaps even those may be distinguished 
from the present case if not from the other cases just cited, on 
the ground that the event, namely sickness, upon which the right 
to benefits was to begin, had occurred, while in the present case 
the event, namely death, had not occurred. 


MARIA MARKS SILVA v. INTER-ISLAND STEAM 
NAVIGATION COMPANY, LIMITED, AN HAWAII- 
AN CORPORATION. 


Excerrions rrom Circurr Court, Seconp Circuit. 
Areurp May 20, 1907. Decipep May 23, 1907. 


Frear, C. J., HARTWELL anp WILDER, JJ. 


COMMON CARRIER—contract for landing passengers required to traverse 
a wharf. 

A complaint alleging a contract to convey a passenger to Maa- 
laea Bay and provide reasonable facilities, lights and assistance 
to enable her to reach the land in safety, alleging as breach a 
failure to provide lights or guides or other assistance reasonably 
necessary to enable her to traverse in safety on a dark night the 
wharf upon which she was landed at Maalaea Bay to the land, is 
not demurrahle for nonaverment of defendant’s ownership or con- 
trol of the wharf. 

Ip.—-practice—answering ever on overruling of demurrer. 

A defendant upon the overruling of his demurrer may answer 
over. The statute, Sec. 1727 R. L., that after answer or demurrer 
“there shall be no further pleading,” does away with rejoinders, 
rebutters, etc., in making up an issue but does not limit the 
defense to a demurrer or general denial. 


OPINION OF THE COURT BY HARTWELL, J. 


The plaintiff sues the defendant, alleged to be a common 
carrier of passengers between the various ports of the Territory, 
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for damages resulting from an injury received in falling from 
a wharf at Maalaea Bay on which the defendant landed her at 
night as a passenger on the steamer Kinau from Honolulu for 
that place. 

The complaint alleges that the defendant “received and 
accepted this plaintiff as a passenger upon said vessel, from said 
Honolulu to said Maalaea Bay, and for the consideration of 
Two and one-half Dollars, which sum this plaintiff then and 
there paid to said defendant, said defendant undertook and 
agreed to carefully and properly carry and transport this plain- 
tiff from said Honolulu, upon said vessel “Krnav”, to the usual 
point and place of anchorage for said vessel, at and in said 
Maalaea Bay, and, upon and after the arrival of said vessel at 
said anchorage, to carefully and properly remove plaintiff from 
said vessel “Kinav”, and place her within one of the row boats 
belonging and attached to said “Kinav”, and to carry and trans- 
port plaintiff in such row boat, from the side of said vessel 
“Kinavu” at said usual point of anchorage, and carefully and 
properly place plaintiff ashore upon the land at said Maalaea 
Bay, and to provide plaintiff with all reasonable facilities, lights 
and assistance to enable plaintiff to reach the land at said 
Maalaea Bay in safety,” and “that in pursuance of said con- 
tract of carriage”, upon the arrival of the Kinau at its 
usual anchorage at Maalaea Bay about nine o’clock in the even- 
ing, the defendant removed the plaintiff in a row boat and. 
placed her on the wharf but “neglected and refused to furnish 
anv further transportation, guidance, lights or assistance of this 
plaintiff, whereby said plaintiff might arrive upon the land at 
said Maalaea Bay in safety. That at the time of the arrival 
of said “Kinav” at said anchorage, and thence until and after 
the injuries which occurred to this plaintiff, as hereinafter 
recited, the night was very dark, and plaintiff was unable to 
see, observe or understand her surroundings without the aid of 
artificial light;” that the defendant knew that this wharf “was 
unfenced and unprovided with railings, ropes or other guards or 
structures sufficient to reasonably provide for or insure the 
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safety of persons arriving upon or frequenting said wharf in 
darkness, and (or) to reasonably provide for or insure persons 
so arriving or frequenting said wharf against the danger. of 
walking or falling off and over the edges thereof. And that 
the said wharf was unprovided with artificial or any light suit- 
able or sufficient to enable persons arriving upon or frequenting 
it in the dark to move upon or across or along the said wharf 
in safety; and, in particular, that said defendant, then and 
there well knowing all the facts aforesaid, wilfully and negl1- 
gently failed and refused to provide for the nse of this plaintiff 
such artificial light and lights, and (or) such guides or other 
assistance as was or were then and there reasonably necessary 
to enable this plaintiff to traverse said wharf in safety, from 
the point at which she was placed upon the same as aforesaid, 
to the land at said Maalaea Bay.” 

The defendant demurred to the complaint on the grounds 
that it does not show whether the defendant was owner or lessee 
of the wharf or what control, if any, the defendant had over it 
and does not state facts sufficient to constitute a cause of action. 
The demurrer was overruled and the court regarding See. 1727 
R. L. as allowing no further pleading refused to allow the 
defendant to answer over. The defendant excepted to the rul- 
ings and its exceptions were allowed with its bill of exceptions. 

The plaintiff’s brief claims that as the bill does not purport 
to be certified by the judge to be interlocutory, under See. 1864 
R. L. the exception to the overruling of the demurrer is not 
properly brought. We consider the allowance of the bill by 
the judge as indicating that he thought this to be “advisable for 
a more speedy determination of the case,” (Ahmi v. Cornwell, 
14 Haw. 301,) but it is better practice in such cases to certity 
accordingly. 

The defendant contends that it is not liable for the condition 
of the wharf unless it has authority or control over it, citing 
Wendell v. Baxter, 12 Gray, 494, that the owner and lessor 
of a wharf, over which a mail man going aboard a steamer to 
obtain the mail was injured, is liable and this even where pos- 
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session is temporarily in a tenant, Moody v. Mayor, 45 Barb. 
282, and Pittsburg v. Grier, 22 Pa. St. 54, that a city in posses- 
sion of, and exercising control „over, a wharf is bound to keep 
it in repair. The liability of the owner of the wharf does not, 
however, relieve this defendant from liability for nonperform- 
ance or misfeasance of a contract. This view sustains the plain- 
tiff’s argument that the cases cited do not meet her statement 
of a case of “an express contract to safely put the plaintiff 
ashore and furnish all facilities, lights and assistance reasonably 
necessary to enable her to reach the land in safety.” 

But whether this is to be treated as an action of assumpsit 
for damages from the defendant’s breach of an express con- 
tract, its control of the wharf being then immaterial, or as 
founded on the defendant’s violation of its duty to take reason- 
able precaution to guard passengers against accidents when 
landing them upon a public wharf, in either case the demurrer 
would have to be overruled. But the defendant ought to have 
been allowed to answer over in conformity with our practice. 
The statute in providing that after answer or demurrer “there 
shall be no further pleading,” does away with rejoinders, rebut- 
ters, ete., in making up an issue but does not limit the defense 
to a demurrer or a general denial. 

The exception to overruling the demurrer is overruled, the 
exception to refusing to allow the defendant to answer over is 
sustained and the defendant may file its answer within ten 
days. 

C. W. Ashford (J. L. Coke with him on the brief) for plain- 
tiff. 

A. Lewis, Jr., (D. H. Case and Smith & Lewis on the brief) 
for defendant. 


ee 
es 
Ww 


MAY, 1907. 


H. WACKFELD & CO., LTD., A CORPORATION, v. J. M. 
MONSARRAT, MRS. W. C. PARKE, BRUCE CART 
WRIGHT, W. C. ACHI, W. E. ROWELL, TRUSTEE, 
M. D. MONSARRAT, E. J. MONSARRAT, WIDOW, 
T. F. LANSING, TRUSTEE IN BANKRUPTCY OF 
M. D. MONSARRAT, AND TIE FIRST NATIONAL 
BANK OF HAWAII AT HONOLULU, A CORPORA- 
TION. 


APPEAL FROM Circctr Junar, Firs Crrcorr, 
Areven May 23, 1907. Decipep May 24, 1907. 


Frerar, ©. J., HARTWELL anD WILDER, JJ. 


Mortcace—foreclosure—pleading. 

A bill to foreclose a mortgage of all the right, title and interest 
of the mortgagor in a certain piece of land alleging the execution 
and delivery of the mortgage and describing the interest of the 
mortgagor as set forth in the mortgage, which was “all his right, 
title and interest in and to those certain premises situate on Union 
Street and Adams Lane in said Honolulu, being portions of L. C. 
A. 1086 to Mary Dowsett and of L. C. A. 801 to A. Adams and 
more particularly described as follows,” setting forth the metes 
and bounds, and also attaching a copy of the mortgage, is suffi- 
cient on demurrer to show the title of plaintiff and of its mort- 
gagor, and it is not necessary to allege the amount or equity of 
the interest mortgaged. 

Ip.—cross bill. 

In such a suit a defendant holding an inferior mortgage of the 
right, title and interest of plaintiff's mortgagor cannot by cross 
bill have a mortgage from some one else of an undivided one-fifth 
interest in the same land foreclosed first or at least at the same 
time, the relief sought by the cross bill having nothing to do with 
the interest sought to be foreclosed in the original bill. 


HACKFELD v. MONSARRAT. 333 


OPINION OF THE COURT BY WILDER, J. 


This is an appeal by defendant, the First National Bank of 
Hawaii at Honolulu, from a decree of mortgage foreclosure in 
the above entitled cause. The case was argued in this court on 
May 23, 1907, and was decided orally from the bench on the 
following day. The appellant contended that the trial judge 
erred in overruling its demurrer to plaintiff’s amended bill and 
in sustaining plaintiff’s demurrer to its amended cross bill anu 
that the final decree was erroneous in several particulars. 

The first question is whether the demurrer to plaintiff’s 
amended bill was properly overruled. The appellant by its 
demurrer claimed that the amended bill was defective in not 
showing that plaintiff as mortgagee had any right, title or inter- 
est in the land mortgaged and in not alleging that J. M. Mon- 
sarrat, the mortgagor, had any right, title or interest in the 
land mortgaged at the time of the execution of the mortgage 
and in failing to set out the amount or equity of that interest. 
The allegation in the amended bill of the execution and delivery 
of the mortgage (and which was admitted by this defendant 
after its demurrer was overruled) was sufficient on demurrer to 
show the title of plaintiff and of its mortgagor. Shed v. Gar- 
field, 5 Vt. 39. The mortgage described the interest of the 
mortgagor as “all his right, title and interest in and to those 
certain premises situate on Union Street and Adams Lane in 
said Honolulu, being portions of land commission award 1086 
to Mary Dowsett and of land commission award 801 to A. 
Adams and more particularly described as follows,” setting forth 
the metes and bounds. The amended bill contained the same 
description as in the mortgage and also attached a copy of the 
mortgage. There is no doubt that one may mortgage all his 
right, title and interest in and to a certain piece of land. See 
Wilson v, Boyce, 92 U. S. 325. And, if he has a right to mort- 
gage it, why does not the mortgagee have a right to foreclose 
that mortgage without regard to the extent of the mortgagor’s 
interest? As was well said in Hill v. Meeker, 23 Conn. 591, “If 
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it appears on foreclosure that plaintiff acquired any estate, 
which is still subsisting, by virtue of a mortgage deed, he is 
entitled to ‘a foreclosure of that estate without reference to the 
quantity of the estate mortgaged.” The general rule is that it 
is sufficient to describe the premises as they appear in the mort 
gage if it contains a proper description. In the case at bar the 
mortgage contained a proper description and this description 
was specifically set out in the amended bill in addition to which 
a copy of the mortgage was attached. This was clearly suf- 
cient. See Whitby v. Rowell, 23 Pac. (Cal.) 40; Emeric v. 
Tams, 6 Cal. 156; Williams v. Robinson, 16 Conn. 522; Howe 
v. Turner, 55 Vt. 315; Wooden v. Haviland, 18 Conn. 101; 
Crosby v. Dowd, 61 Cal. 602; Wiltsie Mortgage Foreclosure, 
Sec. 295; 2 Jones Mortgages, Sec. 1462. But one case con- 
trary, Chapman v. Hunt, 14 N. J. E. 149, has been called to 
our attention. That was a case of a chattel mortgage where the 
description in the mortgage of part of the property was “all the 
right, title and interest of * * * in and to the tools, fixtures, 
ete., now in the United States Malleable Iron Factory at New- 
wark, N. J.,” and the bill contained no further description or 
enumeration of the chattels, the court holding on demurrer that 
it was insufficient and that the bill should show “of what the 
property consists, the mortgagor’s title or claim of title to it and 
that it is within the jurisdiction of the court.” It may be that 
in the case of a chattel mortgage the description should be more 
exact than in the case of a real estate mortgage, but however 
that may be the chattels themselves were not described at all. 
So that case would be in point here if the facts in this case were 
different from what they are, for instance, if the land, the mort- 
gagor’s interest in which was mortgaged, was not described at 
all. The demurrer in the case at bar was properly overruled. 
The next contention of appellant was that there was error 
in sustaining plaintiff's demurrer to its amended cross bill. 
This amended cross bill showed that this defendant had a mort- 
gage from M. D. Monsarrat (subsequent in date to plaintiff’s 
mortgage) of one undivided fifth interest in the land referred 
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to in the main suit and other property including by assignment 
a mortgage from J. M. Monsarrat to M. D. Monsarrat (also 
subsequent in date to plaintiff’s mortgage) of all his right, title 
and interest in and to the same land, and it was claimed by rea- 
son of certain facts alleged that this mortgage from J. M. Mon- 
sarrat of his interest was superior to plaintiff’s mortgage from 
him of the same interest. It was sought to foreclose the mort- 
gage from M. D. Monsarrat of his one-fifth interest and the 
mortgage from J. M. Monsarrat of all his right, title and inter- 
est before the foreclosure sale under plaintiff’s mortgage. Plain- 
tiff’s demurrer to the amended cross bill was sustained in part 
and overruled in part, the trial judge overruling it as to all 
matters relating to the mortgage of J. M. Monsarrat to M. D. 
Monsarrat, in brief the claim that although subsequent in time 
it was superior to plaintiff’s mortgage from J. M. Monsarrat, 
and sustaining it as to all other matters, in substance the mort- 
gage from M. D. Monsarrat of his undivided one-fifth interest. 
The ruling of the circuit judge on the evidence taken in con- 
nection with the allegations of .the cross bill that plaintiff’s 
mortgage from J. M. Monsarrat was superior to appellant’s 
mortgage from the same person was not open to attack in this 
court because the evidence was not sent up. 

That leaves to be considered whether a defendant in a fore- 
closure suit holding an inferior mortgage of the right, title and 
interest of plaintiff’s mortgagor may by cross bill have a mort- 
gage from some one else of an undivided one-fifth interest in the 
same land foreclosed first or at least at the same time. The 
object of a cross bill is to seek some relief in connection with 
matters in question in the original bill. Keeltkolani v. Luna- 
lilo, 4 Haw. 628. This proposition was not disputed by the 
appellant. It is pertinent then to inquire as to what matters 
in the original bill did the cross bill Seek relief. The original 
bill sought to foreclose all the right, title and interest of J. M. 
Monsarrat in a certain piece of land and that only. The cross 
bill brought in a mortgage from M. D. Monsarrat of an undi- 
vided one-fifth interest in the same piece of land. It is difficult 
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to see that this last mortgage had anything to do with the mat- 
ters in question in the original bill. Plaintiff should not be 
deprived of or delayed in its right to foreclose a mortgage of all 
the right, title and interest of one person because one defendant 
properly made a party for another reason had a mortgage from 
some one else of an undivided one-fifth interest in the same 
land. Plaintiff has nothing to do with the one-fifth interest of 
M. D. Monsarrat and claimed nothing in its bill in regard to 
that interest. As that interest was a different one from that 
which plaintiff was attempting to foreclose, it follows that the 
demurrer was properly sustained to that part of the cross bill. 
Other reasons urged by plaintiff why there was no error in sus- 
taining the demurrer need not be discussed in view of the ruling 
made. 

The last contention of appellant was that the decree appealed 
from was erroneous in several particulars. This contention was 
without merit for the reason that the record in this court with- 
out the evidence did not show any such errors. Polyblank v. 
Kawananakoa, 17 Haw. 84. 

Decree appealed from affirmed. 

H. E. Cooper for plaintiff. 

D. L. Withington (Castle & Withington on the brief) for 
defendant. 
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THOMAS 'W. LINDSAY v. JOHN SCHLEIF AND 
EBEN P. LOW. 


APPEAL rrom Circuit Juber, Fourtry Circvit. 
‘ AravED May 17, 1907. Decipep May 29, 1907. 


Frear, C.J., HARTWELL AND WILDER, JJ. 


SPECIFIC PERFORMANCE—proof of contract. 

Decree dismissing bill for specific performance on ground sf 
lack of satisfactory proof of meeting of minds on one point, affirmed 
with modification that dismissal be without prejudice to action at 
law. 


OPINION OF THE COURT BY FREAR, C.J. 


Lindsay sues Schleif for specific performance of an alleged 
contract to convey for $2000 lots 10 and 11 at Waikoekoe, 
Hamakua, Hawaii. Low is made a ecodefendant as a subse- 
quent grantee with notice. The bill. was dismissed on the 
ground that the minds of the parties did not meet upon the 
question whether Lindsay was to pay also the expense of certain 
wireless messages and of the deed. Lindsay appealed. 

The negotiations were conducted mainly through one Fur 
tado acting as special agent for Schleif in this matter and Wil 
liam Lindsay acting for his father the plaintiff. Furtado lived 
at Honokaa and the Lindsays at Waimea, Hawaii; Schleif, at 
Honolulu. Upon the conclusion of the negotiations Schleif exe- 
cuted the deed and authorized his attorney, who happened to be 
going to Waimea, to collect the money and deliver the deed. 
There is some dispute as to what occurred on Hawaii, but the 
money was not paid and the attorney returned without deliver- 
ing the deed,—the failure to pay having been due, according to 
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the plaintiff, to his desire to have the deed examined by his own 
attorney in Honolulu and, according to the defendants, to his 
inability to obtain the money. The $2000, however, was sent 
to Honolulu by the steamer upon which the attorney returned, 
but before it was tendered, although not before Schleif was 
informed that it had been sent, he conveyed to Low. 

A number of questions are suggested which, in the view we 
take, will not require discussion. We will assume that the 
statute of frauds was sufficiently complied with; that there was 
not a failure of the minds to meet on the question of the expense 
of the wireless messages; that Schleif did not have sufficient 
ground for rescinding the contract, if there was one, when he 
conveyed to Low; that it was unnecessary for the plaintiff to 
tender the money to Schleif after such conveyance was made; 
and that Low took with sufficient knowledge to put him upon 
inquiry as to the existence of the contract, if there was one., 

We feel obliged to hold, which we do reluctantly in view of 
all the circumstances, that the decree appealed from must be 
affirmed on the ground that the trial judge was justified in find- 
ing that there was a failure to establish a meeting of the minds 
upon the matter of the expense of the deed. It was incumbent 
on the plaintiff to make out a satisfactory case in this respect in 
order to entitle him to the remedy by specific performance, and 
while the findings of fact of a trial judge in an equity case are 
not conclusive upon this court they are entitled to some weight. 

Some time after Schleif had authorized Furtado to sell for 
$2000 net and William Lindsay had refused to buy, the Lind 
says asked Furtado if the land was still for sale, whereupon 
Furtado, August 11, 1905, sent a wireless message to an 
acquaintance of his, “Ask Schleif if Kukuihaele land still for 
sale same conditions answer today.” Schleif replied the next 
day, “Yes one-half cash good for seven days.” Furtado tele 
phoned to William Lindsay that the land was for sale. Lindsay 
offered $2000. Furtado did not accept, but sent a wireless 
message to Schleif, “Thomas W. Lindsay takes land $2000 cash 
execute deed and come Kinau an-wer.” Schleif answered 
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August 14, 1905, “$2000 goes Lindsay pay all expenses send 
check J. A. Magoon.” Thus Schleif accepted Lindsay’s offer 
subject to the modification as to expenses, which made his reply 
a new proposal, and the question is whether Lindsay accepted 
the modification so far as the expense of the conveyance is con- 
cerned, Furtado telephoned the message to William Lindsay 
and there was some discussion as to what was included in 
“expenses.” Furtado said he thought expenses meant the 
expense of drawing up the papers but that he was not positive 
and would write to Honolulu and get Schleif’s interpretation ; 
Lindsay said that they had bargained to buy the land for $2000 
free of all incumbrances and that they would not pay any 
expenses whatever, but, as far as the lawyer’s fee was concerned, 
he thought his father would pay that. This is the testimony 
of Furtado, a witness for the plaintiff. He wrote on August 17 
to Schleif that Thomas Lindsay would take the land for $2000 
and the expense of the deed and nothing else, and went on to 
discuss in the letter what was meant by expenses; but in his 
testimony at the trial he said also, on cross-examination, that 
Lindsay did not give him any definite promise at that time as 
to payment of the expense of the deed but that he (Lindsay) 
told him afterwards when he (Furtado) was passing through 
Waimea on his way to take the steamer on September 1 for 
Honolulu that he was willing to pay that. This testimony of 
the plaintiff’s own witness would justify a finding that thore 
was no definite undertaking before the first of September to pay 
the expense of the conveyance and leaves it uncertain at least 
whether William Lindsay’s expression of willingness on that 
date was intended as an acceptance of Schleif’s modified pro- 
posal, if that proposal could be considered as still open at that 
time. The Lindsays apparently proceeded throughout on the 
theory that the negotiations had closed on the 14th of August 
and Furtado never intimated until the trial that there had been 
any attempt at subsequent acceptance, although he was present 
when Schleif conveved to Low and was asked if he knew of 
any reason why that conveyance should not be made. William 
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Lindsay on direct examination seemed to think that the only 
consideration for the conveyance was to be the payment of the 
$2000, although on cross-examination he said that he understood 
the expenses of the deed also were to be paid but left it uncer- 
tain whether he meant by such expenses more than what was to 
be paid to their attorney for examining the deed prepared by 
Schleif’s attorney. They sent only $2000 to Honolulu, and, 
according to their attorney, gave him no instructions in regar¢c 
to payment of the expenses of the conveyance. William Lindsay 
also wrote to Schleif that they were sending to their attorney 
$2000 and that they would pay him, their attorney, his fee, and 
did not intimate a willingness to pay the fee of Schleif’s attor- 
ney for drawing the deed. Finally, notwithstanding what had 
been said in regard to the payment of that fee not only by Fur- 
tado but also by Schleif’s attorney to the Lindsays on Hawaii, 
and by Schleif’s attorney to their attorney in Honolulu, their 
bill ignores the whole subject of the expenses of the conveyance 
and proceeds on the theory that the plaintiff is entitled to a 
conveyance upon the payment of $2000 alone. No offer is made 
or even readiness expressed to pav Schleif’s attorney’s fee for 
preparing the deed. 

In view of all the circumstances, not all of which are set 
forth in the opinion, while we feel obliged to affirm the decree 
dismissing the bill, this will not be done without the modification 
that the dismissal shall be without prejudice to the plaintiff’s 
right to bring an action at law for breach of contract, and 
accordingly the case is remanded to the circuit judge with 
instructions to make such modification. . 

dA. F. Judd (0. 8. Smith and Judd, Mott-Smith & Hemenway 
on the brief) for plaintiff. 

J. A. Magoon (Magoon & Lightfoot on the brief) for defend- 


ants. 
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TERRITORY OF HAWAII v. JIM KAUAI. 
TERRITORY OF HAWAII v. BEN KAUAI. 
Excrrrions rrom Crrcurr Court, Tuirp Crircuir. 
SUBMITTED JUNE 6, 1907. DecipEep June 12, 1907. 


Frear, C.J., WILDER, J., anp Circuit Jvoern De Bott IN 
Prace or HARTWELL, J. 


APPEAL IN CRIMINAL CASE—payment of accrued costs. 
On appeal from a district to a circuit court, costs accrued must 
be paid in criminal as well as in civil cases. 


OPINION OF THE COURT BY FREAR, C.J. 


In each of these cases the defendant was convicted of a mis- 
demeanor in the district court of North Kona, costs of court 
being included in the sentence, and the defendant appealed but 
did not pay the costs accrued, whereupon the cireuit court, upon 
motion, dismissed the appeal. The only question now raised 
on the exceptions is whether payment of costs accrued in a dis- 
trict court is a prerequisite to an appeal to the cireuit court in 
a criminal case. 

This is clearly so under the terms of section 1858 of the 
Revised Laws, but it is contended that that section is controlled 
in this respect by section 2819, which provides that “it shall 
not be lawful to take, demand or receive any court fees for the 
issuing of any process,” ete., for or on behalf of any person 
charged with any felony or misdemeanor, “but all costs may 
be ordered to be paid by the person charged and convicted as 
part of the judgment.” These two sections are hardly incon 
sistent. One refers to the payment of fees before conviction, 
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the other to appeals after conviction, but if there were any in- 
consistency between them the section relating to appeals would 
control. It is of a more specifie character with reference to its 
particular subject matter; its original was of later date than 
the original of section 2819 (see L. of 1905, Act 3, See. 6) ; and 
it has been uniformly acted upon as controlling. 

The exceptions are overruled. 

E. U. Peters, Altorney General, for the Territory. 

G. F. Maydwell for defendants. 


ABIGAIL K. CAMPBELL PARKER, JOSEPH O. CAR. 
TER AND CECIL BROWN, TRUSTEES UNDER 
TUE WILL AND OF THE ESTATE OF JAMES 
CAMPBELL, DECEASED, v. ABIGAIL K. CAMP- 
BELL PARKER, ABIGAIL W. KAWANANAKOA, 
ALICE K. MACFARLANE, MURIEL K. CAMP?- 
BELL, A MINOR, BEATRICE U. (MARY) CAMP 
BELL, A MINOR, ABIGAIL HELEN KAPIOLANI 
KAWANANAKOA, A MINOR, DAVID KALAKAUA 
KAWANANAKOA, A MINOR, LYDIA LILIUOKA 
LANI KAWANANAKOA, A MINOR, AND ALICE 
E. K. MACFARLANE, A MINOR. 


APPEAL From Circurr JUDGE, First Circcrr. 
Arcurp June 1, 4, 1907. Dacipen June 14, 1907. 


Frear, C.J., WILDER, J., ann Crreurr Jopas De Bor IN 
PLACE or [[ARTWELL, J. 


RES ADJUDICATA. 

A decision in a former suit that the widow and children of a 
testator were not entitled under his will to income until after the 
close of administration and the distribution of the property to cer- 
tain trustees is res adjudicata in a subsequent suit between the 
same parties to ascertain the date when the administration closed 
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and the property was distributed, it appearing that the question in 

each suit concerned the disposition of certain income which accrued 

from the property up to the time of the order of distribution. 
WILLS—construction. 

Where the income of a testator’s residuary estate is given to the 
widow and children for life and the will prescribes the date of the 
order of distribution as the time from which such income should 
be paid, (which date in this case was July 3, 1905,) the widow and 
children are only entitled to income which accrues from and after 
that date. 


OPINION OF THE COURT BY WILDER, J. 


This is an appeal by plaintiffs as trustecs from a decree sus- 
taining demurrers to a bill in equity for advice in connection 
with the will of James Campbell. It appears from the bill that 
James Campbell died on April 21, 1900, leaving a widow and 
four daughters, two of which daughters have since reached 
majority and married and had children; that his will, a copy of 
which is attached to the bill, was admitted to probate on June 
26, 1900, and letters testamentary were issued to plaintiffs as 
executrix and executors thereunder ; that by February 10, 1902, 
the exccutrix and executors had paid all legacies, debts and 
expenses; that on August 25, 1902, the executrix and executurs 
filed their final accounts and petitioned for an order of distri- 
bution and discharge which, as amended and supplemented for 
various causes alleged, were not approved and granted until 
July 3, 1905, the executrix and executors being directed by an 
order of that date to distribute to themselves as trustees under 
the will all of the property in their hands belonging to the 
estate and that they be discharged upon filing their receipt for 
the property, which receipt was filed on July 28, 1905; that 
after their discharge they sought the advice of the court and 
filed~a bill to construe the will in certain particulars, a copy of 
the decision in which on appeal being attached to the.bill and 
reported in 18 Haw. 34; that this court decided, among other 
things, that the widow and children were not entitled to share 
in the income provided for in paragraphs 9 and 10 of the will 
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until “after the administration is closed and the estate is dis- 
tributed to the trustees ;” and that in that suit no question was 
submitted as to when the administration closed and the estate 
vested in the trustees. The prayer is to fix the date when the 
administration closed and the estate was distributed to the trus 
tees, so that they might know from what time they can appor- 
tion the income as provided in the will. Demurrers were filed 
by the guardians ad litem of the grandchildren on the grounds 
in substance (1) that the matters on which advice is sought have 
all been decided by this court in the decision referred to, and, 
if not, (2) want of equity, in that it appears from the bill when 
the administration closed and the estate was distributed to the 
trustees. These demurrers were sustained and the bill dis- 
missed. Plaintiffs appealed. 

As the decision in the former suit (18 Iaw. 34) was ex- 
pressly made a part of the bill in this case, there is no doubt but 
that the record and briefs in that case may be looked into in 
order to ascertain just what was actually subniitted and decided. 
In that case there appeared most of the facts that are set out in 
the bill in this case. The will is sufficiently set forth in the 
decision in the former suit, so that it will be unnecessary to 
again set it out. One of the questions submitted in that case was 
“are the children and widow entitled to any share of the net 
income provided for in the 9th and 10th clauses of the will 
pending the closing of adininistration,” it appearing from the 
facts in that case but not in the bill that all of the debts, expenses 
and legacies were paid by February 10, 1902, so that there was 
no reason why the administration should not then have been 
closed and the estate distributed, and it also appearing that the 
administration was actually closed and the property ordered dis- 
tributed on July 3, 1905. In response to that question the court 
said: “We have no hesitation in answering this question in the 
negative. It is only when the administration is closed and the 
estate is distributed to the trustees that either the widow or any 
of the children begin to share in the income and it is only from 
that time that the accounts are to be kept separate and the 
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income apportioned.” What was concerned in the first suit was 
the disposition of the income which accrued from the death of 
the testator, namely, April 21, 1900, to July 3, 1905. What is 
concerned in this suit is the disposition of that part of the same 
income which accrued between February 10, 1902, and July 3, 
1905. The plaintiffs in the former suit contended before this 
court, by way of suggestion, that the widow ang children were 
not entitled to that income. The defendants at that time made 
various contentions in regard to that income, some contending 
that the widow and children were not entitled to it, others that 
they were entitled to it, and one that the widow but not the 
children was entitled to her share of it. Furthermore, a motion 
for a rehearing in that case was filed by one of the defendants 
and joined in by another, which raised exactly and identically 
the question now before us. This court in denying that motion 
said: “The court decided and intended to decide that the widow 
and children are not entitled at any time to any share of the net 
income referred to in the 9th and 10th clauses of the will pend- 
ing the closing of administration. A reexamination of the mat- 
ter strengthens that view.” That the actual form of the ques- 
tion as propounded in the former suit was different from the 
torm of the one now submitted is immaterial, in view of the 
fact that each question seeks advice as to whom certain income 
should go. It is clear that the question now submitted was sub- 
mitted and decided in the former suit. 

But, in view of all the circumstances, and of the apparent 
hardship upon three of the defendants, we will discuss the mat- 
ter as though it never had been passed upon before. 

The question is, from what date are the children and widow 
entitled to their proportions of the net income referred to in the 
9th and 10th clauses of the will? The first paragraph of the 
will directs the executrix and executors “to reduce to possession 
all and singular my estate, real, personal and mixed, wheresv- 
ever situated; and to manage, control, care for and collect the 
income and revenue thereof pending the distribution thereof,” 
as afterwards provided for. This clause would not admit of the 


346 JUNE, 1907. 


possession and management by the trustees of the same property 
at the same time as that of the executrix and executors. After 
making provision for the payment of debts and of the legacy 
to the widow and in regard to the homesteads in Honolulu, the 
will in clause 5 directs “that my executrix and executors do pay 
to my said wife, for the use of herself and our children, as a 
family allowarfce, such sum monthly as may from time to time 
be approved and deereed by the court having jurisdiction of the 
probate of this will. And the trustees herein provided for, from 
and after their entry upon their functions of trust hereunder, 
shall make such further provision for the maintenance of said 
children as is hereinafter directed.” The subsequent direction 
as to the further provision for maintenance of the children is 
found in paragraph 10 of the will. Clause 5 of the will shows 
that the income for children begins only when family allowance 
ceases, namely, at the time when the adininistration is closed 
and the order of distribution made. This family allowance was 
continued as a matter of fact up to the time of the order of dis- 
tribution. The will then provides that “at and upon the full 
payment and discharge cf the obligations and bequests in para- 
graphs numbered respectively second and third hereof,” (which 
date appears to have been February 10, 1902), “I will and 
direet that my executrix and executors shall, as soon as may be, 
conclude the probate proceedings hereunder and obtain a deeree 
of distribution of my estate. And I do give, devise and bequeath 
unto the trustees hereinafter named, and to those of them who 
shall be living and resident within the Hawaiian Islands at the 
date of such deeree, all the rest, residue and remainder of my 
estate, not hereinbefore otherwise given, devised or bequeathed.” 
Thus the testator has expressly named the time when the trus- 
tees should take the property and enter upon their functions of 
trust, namely, at the date of the decree of distribution. The 
will makes provision as to the homesteads and then directs the 
trustees to reduce to possession all of the property distributed 
to them, and to hold, manage, control and preserve it, and to 
collect all the rents, issues, profits and income thercof, and to 
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keep separate, during the life of the wife, the accounts pertain- 
ing to realty from the accounts pertaining to the balance. This 
direction as to the separation of the accounts shows very clearly, 
in connection with the next clause of the will giving the wife 
one-third of the net income from the realty, that this net income 
is that which is collected by the trustees after their entry upon 
their functions of trust. Then follows that portion of the tenth 
clause of the will which is applicable to the case at bar, as fol- 
lows: “And the remaining two-thirds of the net income, rents, 
issues and profits of and from said realty, during the natural 
life of my said wife, and after her death, the entire net sum 
thereof, shall be by my said trustees included in one fund with 
the net income and revenue of and from all my estate other 
than such realty, which shall be under their control by virtue 
of this will, and such fund shall be by them at stated intervals 
of not more than six months divided into as many equal parts 
as there shall be then in esse any of my children by my said 
wife, and shall be by said trustees paid to my said children 
from and after their respective majority or marriage share and 
share alike.” This income to be paid to the children is to begin 
at the same time as the payment of income to the wife and is 
only income collected by the trustees after the close of admin- 
istration. 

H is argued that the testator never intended the children and 
widow to be deprived of income for more than three years after 
the administration should have been closed and the decree of 
distribution made. The difficulty with that contention is that ` 
he has said in clear and unmistakable language what income is 
to be paid the widow and children and when its payment is to 
begin, That he did not intend that the widow and children 
should be without income at any time probably is so, and he 
provided against just such a contingency by directing a pay- 
ment of family allowance during administration and of family 
maintenance and income after administration. 

The case of Lovering v. Minot, 9 Cush. 151, is relied on by 
appellants. All that that case decided was that where the 
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ineome of a testator’s residuary estate is bequeathed to a legatee 
for life, and no time is prescribed in the will for the commence- 
ment of the enjoyment of such income, the legatee for life is 
entitled to the income of the residue, as afterwards ascertained, 
to be computed from the death of the testator. Thus, that case 
is casily distinguishable from the case at bar, as here the will 
has expressly named the time from which the income is to be 
computed and paid. 

The claim of the grandchildren, made by their guardians ad 
litem, that the date from which income should be computed and 
paid to the life tenants should be July 28, 1905, which was the 
date of the filing of the receipt by the trustees for the property, 
is without merit, for the reason that the testator has made the 
date of the decree of distribution the one to be followed. 

All the other defendants except the grandchildren, although 
strictly neither appellants nor appellees, were allowed to pre- 
sent arguments in support of appellants’ position. 

There was no error in sustaining the demurrers. 

‘The decree appealed from is affirmed. 

Holmes & Stanley for plaintiffs. 

S. H. Derby, E. M. Watson, A. G. M. Robertson, E. C. Peters 
and C. F. Peterson for defendants. 
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JAMES H. CUMMINGS v. THE PIONEER BUILDING 
& LOAN ASSOCIATION. 


Exceptions rrom Crrcuit Court, First Crrcurt. 
ARGUED JUNE 5, 1907. Decipep June 18, 1907. 


Frear, C.J., Witver, J., anp Crrcurr Jupee De Bort IN 
Prace or HARTWELL, J. ` 


FORECLOSURE SALE, AGREEMENT FOR IMMEDIATE POSSESSION—agreement not 
merged in deed, consideration, attorney’s authority, statute of frauds. 
At a foreclosure sale under a power the auctioneer announced, 
by authority of the mortgagee’s attorney in general charge of the 
foreclosure, that immediate possession would be given, and in- 
serted in the memorandum signed by him “possession given at 
once.” A deed without covenants was delivered to the purchaser 
but immediate possession was not given. Held, in an action fer 
breach of contract, the agreement as to immediate possession was 
not merged in the deed, was not nudum pactum, was within the 
scope of the attorney’s apparent authority, and was in compliance 
with the statute of frauds. 


OPINION OF THE COURT BY FREAR, C.J. 


The defendant corporation sold at auction the premises at 
the southerly corner of Hastings and College streets in Hono- 
lulu on foreclosure under a power of sale. One of those present 
asked the auctioneer when possession would be given and he 
in turn asked the defendant’s attorney, who replied that imme- 
diate possession would be given. The auctioneer then an- 
nounced the terms of sale, stating, among other things, that 
immediate possession would be given. Plaintiff, relying upou 
this, became the purchaser for $2525. The memorandum of 
sale signed by the auctioneer contained the words “possession 
given at once.” The plaintiff paid the price and received from 


350 JUNE, 1907. 


the attorney a deed of the premises without covenants, but a 
woman, who was in possession, claiming to have been the 
deceased mortgagor’s wife, refused to surrender and the defend- 
ant refused to put the plaintiff in possession. The plaintiff 
therefore brought ejectment against the woman, which resulted 
in his obtaining possession about twenty months after the sale. 
Ile then brought this action for breach of the contract to give 
immediate possession and obtained judgment for $700 and 
interest and costs upon a trial, jury waived,—which judgment 
the defendant now seeks to have set aside upon exceptions. 

It is contended, under the exceptions, that the promise of 
immediate possession was (1) merged in the deed, (2) without 
consideration, (3) unauthorized by the defendant and (4) not 
in compliance with the statute of fraud. 

The promise was not merged in the deed. That was neither 
included in nor inconsistent with the terms of the deed and 
there was no intention on the part of the plaintiff to waive that 
part of the contract. That would not be-expected to be included 
in the deed. It was a promise to give actual possession at once, 
not merely to promise again in the deed to give possession. The 
execution and delivery of the deed was performance of only a 
part of the contract. The deed conveyed title; it could not 
give possession. The very nature of a promise to give actuat 
possession immediately shows that it was not to be accomplished 
by any covenant in the deed and hence the omission of reference 
to it in the deed cannot be regarded a waiver. See Williams 
v. Hrybarger, 9 Ind. App. 558; German-American Real Estate 
Co. v. Starke, 32 N. Y. Supp. 403; Disbrow v. Harris, 122 
N. Y. 362 ;Breathitt County v. Hargis, 59 8. W. (Ky.) 748; 
Rackemann v. R. I. Co., 167 Mass. 1; Gedge v. Duke of Mon- 
trose, 26 Bev. 45. 

The promise was not a nudum pactum. The consideration 
for that promise as well as for the promise to transfer the title 
or right of possession was the promise to pay the sum bid. 

In our opinion under all the circumstances the promise was 
within the authority of the attorney. He was employed generally 
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to attend to the foreclosure. He engaged the auctioneer; he 
signed the advertisement of foreclosure; he represented the 
mortgagee at the sale; he reecived a portion of the purchase 
price at his office that day from the plaintiff, another portion 
the next day, and the balance about two weeks later at the office 
of one from whom the plaintiff borrowed it and at the same 
time delivered the deed, which apparently he had prepared and 
had had signed by the defendant’s president and secretary. 
Later, when the dispute as to possession arose, the matter was 
referred to him by the secretary. The secretary, who was also 
a director and who engaged the attorney in the first instance 
and apparently was representing the defendant in the matter 
in its dealings with the attorney and afterwards to some extent 
with the plaintiff personally, was present with the attorney at 
the sale when the auctioneer inquired of the latter as to when 
possession would be given. The mortgage, the sale and the 
deed purported to be of the land itself and not merely of the 
mortgagor’s and mortgagee’s right, title or interest therein. 
The statement as to possession was practically a part of the 
description of what was being sold and was one that might 
naturally be expected to be made under the circumstances at 
such a sale. Whether, in case there was not authority, there 
was a ratification by acceptance or retention of the purchase 
price with knowledge of the facts need not be decided. 

The statute of frauds was sufficiently complied with. 

The exceptions are overruled. 

C. H. Olson (Holmes & Stanley also on the brief) for plain- 
tiff. 

A. G. M. Robertson for defendant. 
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SAMUEL NOAR, ADMINISTRATOR OF THE ESTATE 
OF ISAAC NOAR, DECEASED, v. C. BOSSE. 


Excerrions rroM Circurr Court, Firsr Crecurt. 
ARGUED JUNE 14, 1907. Decipep June 20, 1907. 


Frrar, C.J., Winner, J., ann Crrcurr Jupes LINDSAY IN 
Puace or HARTWELL, J. 


MorraacE—surplus after foreclosure. 

In an action by a mortgagor to recover from the mortgagee the 
surplus arising from a statutory foreclosure of a first mortgage 
the fact that a third person holds a second mortgage on the same 
premises which has not been satisfied is no defense, 


“OPINION OF THE COURT BY WILDER, J. 


This was an action commenced in the district court and 
brought by the representative of a deceased mortgagor to recover 
the surplus money remaining in the hands of a mortgagee after 
a statutory foreclosure of a first mortgage. At the time of the 
foreclosure sale there was a second mortgage outstanding of 
which the mortgagee had notice. The foreclosure sale took place 
on January 23, 1904, the mortgagor died on Angust 4, 1905, 
and this action was commenced on June 27,.1906. The district 
court gave judgment for defendant and on appeal the circuit 
court entered judgment for plaintiff, from which court defend- 
ant brings exceptions. 

The question to be decided is this, to whom does the surplus 
belong as between the mortgagor and the mortgagee with knowl- 
edge of a second mortgage, and it is not, as claimed by, defend- 
ant, to whom does the surplus belong as between the mortgagor 
and the second mortgagee? Defendant conld have made that 
the question by bringing into this action by interpleader the 
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second mortgagee. As he has not seen fit to do so, in order to 
prevail he must show a better right to the surplus than the 
mortgagor. 

If the mortgagor is entitled to the surplus as against a second 
mortgagee, of course that would settle the question. But, for 
the purposes of this case, we will assume that, as between the 
ntortgagor and the second mortgagee, the latter is entitled to 
the suipius arising from a foreclosure of the first mortgage. 
The defendant makes no claim himself to the surplus money, 
but contends that, because there was a second mortgage in 
existence at the time of the foreclosure sale, of which he had 
notice, he is justified in refusing to pay plaintiff the money. 
With this proposition we cannot agrec. As between the mort- 
gagee and the mortgagor the latter has the better right to the 
money, and the fact that a second mortgagee is entitled at his 
option to claim it is no defense in this action because he may 
never claim it, preferring to rely upon the personal responsi- 
bility of the mortgagor and also upon other security, if any, 
included in the second mortgage which was not included in 
the first mortgage. There is no question but that the first 
mortgagee is not entitled to retain this money himself, and, in 
the absence of a claim for it by the second mortgagee in this 
action, the mortgagor is entitled to it as against the first mort- 
gagee. i 

In American Mortgage Co. v. Inzer, 13 So. (Ala.) 507, it 
was held that in an action by a mortgagor to recover from a 
senior mortgagee a surplus of the proceeds arising from the 
sale of the mortgaged premises, the fact that a third person 
holds a second mortgage on the premises which has not been 
satisfied is no defense; for, though the second mortgagee may 
maintain an action against the defendant to*have the surplus 
applied to his mortgage, he is not compelled to do so, but may 
coliect the entire debt from plaintiff. To the same effect are 
Truesdale v. Sidle, 65 Minn. 315, and Itasca Investment Co. 
v. Dean, 84 Minn. 888. 
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Our statute (R. L., Sec. 2165), providing that the surplus 
shall be paid over to the “owner of the mortgaged property,” is 
not applicable to this case in the view we have taken of it. 

Exceptions overruled. 

C. W. Ashford for plaintiff. 

C. H. Olson, (Holmes & Stanley on the brief), for defend- 
ant. 


ANNIE K. WOOLSEY v. LEE LET AND E. C. WINSTON. 


APPEAL FROM COMMISSIONER OF Private Ways AND WATER 
Rrauts, HoNoLULU. 


ArauEp JuNneE 12, 1907. Decipep June 22, 1907. 


Frrar, C.J., WILDER, J., anD Circuit Juper De Bour IN 
Prace or HARTWELL, J. 


RicuT or way—prescription, permissive use. 
A decision of the commissioner of private ways is reversed in 
certain particulars upon the evidence. 
Costs—a “day’s hearing.” 
A mere sitting and adjournment to another day is not a ‘‘day’s 
hearing” for the purpose of taxing costs under R. L. Sec. 2203. 


OPINION OF THE COURT BY FREAR, C.J. 


This is a suit for an adjudication of a prescriptive private 
right of way from the lower side of King street between Kekau- 
like and River streets in Honolulu to the plaintiff’s premises 
betwcen the premises of the respective defendants. The exist- 
ence of the way is not questioned; its width alone is 
in dispute. Afl these premises and other premises 
were formerly parts of one tract (L. C. A. 170, R. FP. 
1088, to M. Kekuanaoa.) The lane runs down from King 
street through the middle of the tract straight for 75 or 
80 feet and then makes two short turns, first diagonaily to the 
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lioft and then nearly straight ahead again, when it reaches a 
corner of the plaintiff’s lot, which was conveyed without men- 
tion of the way. Lee Let’s lot is on the left side of the lane, 
along which it has a straight boundary from King street to a 
point near the end of the straight part of the lane. From that 
point to the plaintiff’s lot on that side of the lane it does not 
appear to whom the land belongs and the boundary of the lane 
along there is not involved in this case. Lee Let has erected a 
two-story brick building upon his lot with one of its sides along 
the line of his boundary on the lane. On the other side of 
the lane there were formerly two lots, one behind the other, 
both of which now belong to Winston, the boundaries of which 
along the lane form almost a straight line from King street to 
the end of the straight part of the lane and then makes two 
short turns as already described, when it reaches the plaintiff's 
lot at one corner, that lot being in the rear of Winston’s lots. 
Winston has erected a two-story stone building on his lots with 
one of its sides coinciding in part with his Loundary along the 
jane and in part deviating to a greater or less extent—in some 
places without and in other places within his boundary. 

The lane is now 2.9 feet wide at its entrance, 3.3 feet near 
the middle of the straight part where Winston’s two lots join, 
3.5 feet at the rear of Lee Let’s lot, 4.4 feet to 4.3 feet along 
most of its rear portion and then narrows to 2.2 feet. The 
plaintiff claims a way 44 feet wide more or less throughont. 
The commissioner awarded her a wav of that width, requiring 
a narrow strip to be taken from Lee Let’s land along the entire 
length of his boundary on the lane, and ordered Winston to 
remove a pipe which he had placed in the lane at its entrance 
for the purpose of carrying off water from the roof and to give 
up a small triangle of land where his wal] eut across outside 
of his boundarv at the first turn in the rear. The defendants 
appealed. 

All the buildings and fences about the lane burned down in 
each of the two great Chinatown fires of 1886 and 1900 and 
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the testimony has largely to do with conditions with reference 
to those dates. The testimony as to conditions before 1886 
was in general to the effect that the lane was used mainly by 
persons on foot, but that occasionally persons rode in and out 
on small native horses and that occasionally dead persons were 
carried out in mats or in coffins, there being some difference of 
opinion as to whcther the coffins were carried by persons at the 
ends alone or also by persons on the sides. There were then 
board fences along the sides of the lane. The width of the lane 
at that time is estimated at from three to five or six fect accord- 
ing to the memory of the various witnesses, some of whom 
recognize that their memory is hazy on this subject and others 
of whom show that their estimates of widths is far from 
accurate at the present time. It is generally agreed that the 
lane was wider at the crooked part in the rear than along its 
straight part in front. Doubtless the width seemed greater at 
that early date, especially to the witnesses who were then young, 
and perhaps to all when there were only fences along the lane 
than now when it is inclosed on both sides with two-storv build- 
ings. We will now take np the questions involved in order. 
First, as to the boundary on the Lee Let side. The side of 
his building is conceded to be exactly upon the boundary called 
for by the deeds. The fence along that side also was exactly upon 
that boundary immediately before the fire of 1886 as shown by 
an accurate survey made at the time. So clear indeed was it 
that he had not encroached on the lane that after evidence had 
been taken at a number of hearings the case was dismissed as 
to him with the consent of the plaintiff. After some further 
evidence had been taken he was brought in again upon motion 
supported by affidavits of what was claimed to be newly dis- 
covered evidence nine months later. It is contended that error 
was committed in thus bringing him in again under all the 
circumstances, but in the view we take it will be unnecessary 
to pass upon that. The only evidence relied on against him 
which was different in character from that introduced before his 
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dismissal was that after the fire of 1886 Lee Let’s predecessor 
erected a building with its side towards the lane nearly at right 
angles to King street, thus leaving a vacant triangular space 
between the building and the front part of the lane with the 
base on King street about ten feet wide until the present build- 
ing was erected after the fire of 1900. The lane ran at an acute 
angle to King street on the Lee Let side. It does not appear, 
however, that the plaintiff claimed any right of way over this 
triangular piece. Indeed she apparently had forgotten that 
there had been such a vacant piece, if she ever knew it, before 
Lringing the action or until shortly before she moved to bring 
Lee Let into the case again. Moreover, that triangular piece 
tapered to a point near the middle of the straight part of the 
lane and did not affect the remaining half of that part. If the 
plaintiff ever made any use of that piece by passing over it 
the use was permissive and not adverse or under a claim of 
right. ` 

On the Winston side the commissioner properly ordered the 
removal of the water pipe at the entrance of the lane. It ‘is 
true it was stated at one of the hearings before the commissioner 
on Winston’s behalf that he was going to remove that and it 
was stated at the argument in this court that he had done so, 
but an inspection by the court showed that it had not been 
removed to a sufficient height to avoid obstruction even to per- 
sons on foot. 

Winston’s wall is practically on his boundary line at the 
entrance to the lane, but since it is built on a straight line along 
the straight part of the lane while the boundaries of his two lots 
along that side are not quite in a straight line, it projects beyond 
his boundary about 4-10 of a foot where the two lots join, bui 
near the rear of the straight part of the lane it runs 2-10 of a 
foot inside of his boundary; then along the rear of the lane 
instead of following his boundary it cuts across the first turn, 
running at the widest point 1.15 feet outside of his boundary 
and at the second turn 2.7 feet inside of his boundary. These 
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are the measurements of the government surveyor. The measure- 
ments of other surveyors differ very slightly from these. It is 
contended by the plaintiff that the commissioner erred in not 
allowing a strip along the straight part of the lane where the 
wall projects slightly beyond the boundary and by the defend- 
ant Winston that the commissioner erred in ordering the removal 
of the wall where it projects beyond the boundary at the first 
turn. We may note in passing as to the plaintiff ’s contention 
that she did not appeal, but, irrespective of that, the decision 
cannot be reversed as to her contention and must on the same 
grounds be reversed as to the defendant’s contention. 

The fence just before the fire of 1886 was along the boundary 
called for by the deeds as shown by the survey made at the time, 
but the evidence does not show that it was along the same lines 
when rebuilt soon after that fire. On the contrary it tends to 
show that two straight lines were run, one in place of the two 
lines which were not quite in the same straight line along the 
straight part of the lane, and one in place of the two lines in the 
rear portion of the lane. These new lines were on the whole 
advantageous not only for the erection of the building but for the 
use of the lane. When Winston purchased about five years 
after the fire of 1886 he replaced the fence with a new picket 
fence, at least along a portion of that side of the lane. He 
states that he followed the line of the fence standing there 
ımmediately before which was erected after the fire of 1886, 
also that when he erected his present building in 1901, that is, 
after the fire of 1900, he built the wall along the line of the 
charred remains of the posts of the fence burned in that fire. 
In this he is supported by the witness Armstrong. 

The commissioner charged for twenty-one hearings at the 
rate of $6 a day. The record shows only sevehteen sittings, at 
two of which nothing was done but to adjourn. In Chun Lai 
v. Mang Young, 10 Ilaw. 133, it was held that “the mere sitting 
and adjournment to another day is not a ‘day’s hearing’ within 
the meaning of the statute.” Only fifteen hearings should have 
been charged for. 
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It was agreed that each of the three parties should pay onc- 
third of the stenographer’s fees. The commissioner ordered 
other costs to be paid, $20 by the plaintiff, one-third of the 
balance by Winston and the other two-thirds by Lee Let. 

The plaintiff is entitled to a right of way bounded by the 
Winston and Lee Let buildings as they stand and to the 
removal of the pipe on the Winston side in so far as it inter- 
feres with the use of the right of way, each party to pay one- 
third of the stenographer’s fees, the remaining costs, including 
charges for only fifteen hearings, to be paid one-half by the 
plaintiff and one-half by Winston. The decision of the com- 
missioner is reversed to the extent to which it is inconsistent 
herewith. 

J. A. Magoon (Magoon & Iaghtfoot on the brief) for plain- 
tiff. 

W. W. Thayer (R. W. Breckons with him on the brief) for 
Lee Let. 

0. H. Olson (Holmes & Stanley with him on the brief) for 
Winston. 
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R. W. HOLT v. WAIALUA AGRICULTURAL COMPANY, 
LTD., A CORPORATION. 


Exceptions FROM Circurr Court, Fresr CIRCUIT. 
ARGUED JUNE 22, 1907. Dercivep June 28, 1907. 


WILDER, J., axb Circuir Jupers De Bour anb LINDSAY IN 
Pracer or Frear, C.J., anp HARTWELL, d. 


LANDLORD AND TENANT—€viction. 

In an action by a landlord against his tenant for rent tbe 
removal of a barn from the demised premises by the landlord 
without the consent of the tenant is held, on the evidence, not 
to constitute an eviction, and, therefore, no defense to the action. 


OPINION OF THE COURT BY WILDER, J. 


This is an action of assumpsit to rccover two instalments of 
rent of $600 each, due on October 1, 1904, and October 1, 1905, 
respectively, under a lease from plaintiff to defendant of all 
his “undivided leaschold, right, title aud interest” in two pieces 
of land at Waialua, Oahu, containing an area of over 12,000 
acres. The defense relicd on was an eviction of defendant by 
plaintiff, the evidence showing that in February, 1905, plain- 
tiff removed a barn from the demised premises. The case was 
tried by the circuit court, jury waived, judgment being rendered 
for defendant. Plaintiff comes to this court on exceptions from 
the denial of his motion for a new trial. 

It is well settled that an eviction of a tenant by his landlord 
from the demised premises is a bar to an action for rent aceruing 
subsequent thereto, and it is equally well settled that in order 
to constitute an eviction it is not necessary that there should be 
an actual physical expulsion of the tenant from the premises. 
Any act of a grave and permanent character done by the land- 
lord with the intention of depriving the tenant of the enjoy- 
ment of the demised premises may be treated as an eviction, 
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Lat is, it must be something more than a mere trespass. See 
Upton v. Townsend, 17 C. B. 30; Royce v. Guggenheim, 106 
Mass. 20; De Witt v. Pierson, 112 Mass. 8; Barrett v. Boddie, 
158 DOl. 479; Talbot v. English, 156 Ind. 307. It is correctly 
contended by defendant that the finding of the trial court under 
the circumstances of this case that there was an eviction has 
the force and effect of a verdict of a jury, and consequently that 
it cannot be set aside if there is any evidençe to sustain it. It 
thus becomes necessary to ascertain whether there was any 
evidence to support the finding. 

The barn was a small one and an old one, and located in the 
midst of a dense growth of lantana. It was removed by plain- 
tiff without the consent or knowledge of defendant some time 
in February, 1905, by permission of one who claimed to be a 
cotenant of defendant. The barn was an insignificant and 
minute part of the premises demised. Defendant’s possession 
of all of the land leased, over 12,000 acres in extent, was the 
sanıe after as before the removal of the barn. We are of the 
opinion that the record discloses no evidence showing that the 
acts of the landlord amounted to more than a mere trespass, 
if anything, and that consequently the finding of the trial court 
that there was an eviction must be reversed. 

It is conceded by defendant that plaintiff is entitled to a 
judgment for $600, being the instalment of rent due October 1, 
1904, which was por to the time of the alleged eviction, so 
that in any event the exceptions will have to be sustained. 

Defendant also contended in the trial court that there was 
an eviction, irrespective of the removal of the barn, by reason 
of a judgment against it in a proceeding for summary possession 
instituted by a third party. That contention was overruled. 
Although the record in that summary possession suit was in- 
troduced in evidence in the lower court, it was not brought to 
this court as a part of the record, and consequently was not 
considered in the briefs or argument. It is now sought by 
stipulation filed since the argument to certify up to this court 
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other exhibits, including the one just mentioned, and to have 
considered by this court other rulings made by the trial court, 
presumably in connection with the record in the summary pro- 
ceeding suit. This course does not commend itself to the court, 
and consequently it declines to discuss any other matters. 

The exceptions are sustained, the judgment set aside and a 
new trial ordered. 

A. G. M. Robertson and W. C. Achi for plaintiff. 

D. L. Withington, (Castle & Withington and C. W. Ashford 
on the brief), for defendant. 


EWA PLANTATION CO. v JAMES L. HOLT, TAX 
ASSESSOR OF THE FIRST TAXATION DIVI- 
SION. 


Question ResErvep BY Crrcurr Juper, First Circuit. 
Areurp Jury 12, 1907. Decipep Jury 16, 1907. 


WILDER, J., anD Crrecuir Jupaes De Bott AnD Linpsay 
IN PLACE OF FREAR, C.J., anp HARTWELL, J. 


TAaxaTIon—mandamus to grant certificate of eppeal. 

Mandamus lies to compel the issuance of a certificate of appeal 
by the tax assessor in the case of an assessment on income where 
the taxpayer appealed from the whole assessment and not from 
the difference between the amount returned and the amount 
assessed. 


OPINION OF THE COURT BY WILDER, J. 


This is a reserved question by a circuit judge of the first cir- 
cuit. The Ewa Plantation Company returned for taxation its 
net income for the year preceding January 1, 1907, at the sum 
of $577,929.56, which sum was raised by the assessor to $663,- 
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233.92, the difference of $85,304.36 being for an alleged esti- 
mated depreciation of its property during 1906, which the plan- 
tation claimed as a deduction. The plantation company filed 
an appeal to the tax appeal court from the whole of the assess- 
ment and tendered to the assessor as costs of the appeal 10 per 
cent. of the amount of the tax thereon, amounting to $1326.50, 
and demanded from him a certificate of appeal. The assessor 
refused to receive the costs and declined to grant a certificate 
of appeal. On the application of the plantation company an 
alternative writ of mandamus was issued against the assessor 
to grant a certificate of appeal, and after a return to such writ 
by the assessor the question whether a peremptory writ should 
issue was reserved for the consideration of this court. 

The assessor claims (1) that no certificate of appeal is 
required to be issued in the case of an appeal in income tax cases, 
and, if that contention be not sustained, (2) that he is not 
required to issue a certificate of appeal in this case because the 
taxpayer has appealed from the whole assessment and not from 
the difference between the amount returned and the amount 
assessed, which in this case is $85,304.36. There is no merit in 
either one of the claims of the assessor. 

The first contention of the assessor is that the statutes do not 
provide for a certificate of appeal in income tax appeals. Sec. 
1286 of the Revised Laws as amended by Sec. 7 of Act 87 of 
the Session Laws of 1905 provides that “Any * * corporation 
* * which has made a legal return * * may appeal from the 
amount assessed to the tax appeal court * * in like manner as 
allowed in case of property tax appeals.” In the case of prop- 
erty tax appeals Sec. 1245 of the Revised Laws, as amended by 
Sec. 9 of Act 89 of the Session Laws of 1905, provides that 
“Any person whose name may appear on such tax list, who 
shall have made his return to the assessor as in this chapter 
before provided, and if entitled to exemption shall have claimed 
such exemption, and who may deem himself aggrieved by any 
change made by the assessor in the valuation of the property as 
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returned ; or in the amount or character there: t, or whereby the 
amount payable by such person is increased beyond the amount 
which would be payable by him according to such return; or 
whose claim for exemption shall not have been allowed, may 
appeal from such assessment on lodging with the assessor or 
deputy assessor on or before May 15 a notice thereof in writing, 
stating the grounds of his objection to the assessment or to any 
part thereof, and depositing therewith the costs of such appeal.” 
Sec. 1246 of the Revised Laws provides in substance that the 
costs to be deposited shall be 10 per cent. of the amount of the 
tax. Sec. 1217 of the Revised Laws, as amended by See. 10 of 
Act 59 of the Session Laws of 1905, provides that “On receiv- 
ing the amouut of costs and the statement of appeal the assessor 
shall grant to the person appealing a certificate,” the form of 
which in substance is set out. There is no question but that in 
the case of a property tax a taxpayer whose valuation in his 
return has been changed by the assessor is entitled on complying 
with the statutory prerequisites to a certificate of appeal from 
the assessor in order that he may have his appeal heard before 
the tax appeal court. And it follows also without question that 
a taxpayer who has made a return of income according to law 
for taxation purposes is likewise entitled on filing his appeal 
and paying the costs prescribed to a certificate of appeal to 
enable him to bring his case before the tax appeal court. The 
statute is clear in allowing a taxpayer under such circumstances 
to appeal “in like manner as allowed in case of property tax 
appeals,” and he is entitled to a certificate of appeal as much 
in appealing from assessments on income as he is in appealing 
from assessments on property. It is furthermore provided by 
Sec. 1287 of the Revised Laws that all of the provisions and 
regulations in regard to property taxes shal] apply to income 
taxes except where-they are superseded by or inconsistent with 
the income tax sections, and the provision as to a certificate of 
appeal in the case of a property tax is not superseded by and is 
not inconsistent with the income tax provisions. 
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The second contention of the assessor is that he is not required 
to issue a certificate of appeal because the taxpayer has appealed 
from the whole assessment of $663,233.92 and not from the 
amount in dispute of $85,304.36. As already pointed out, a 
taxpayer who files his appeal and pays the costs is entitled to 
and the assessor “shall grant to the person appealing” a certifi- 
cate of appeal in order that the taxpayer may get a hearing 
before the tax appeal court. The assessor has no right to refuse 
10 issue a certificate of appeal even if it is assumed that the 
taxpayer is attempting to appeal from more than it has a right 
to. In that view it is simply a question of the taxpayer putting 
up more costs than required, but that is the taxpayer’s lookout 
and not the assessor’s. Once the taxpayer files an appeal to 
the tax appeal court and pays the costs, the assessor is bound to 
issue him a certificate of appeal. When the case comes on 
for hearing before the tax appeal court the assessor can then 
make his claim before that court that all that is involved is the 
difference between the amount returned and the amount assessed. 

It is urged by the assessor that that part of Sec. 1265 of the 
Revised Laws, as amended by See. 15 of Act 89 of the Session 
Laws of 1905, providing that “No taxpayer shall be exempt 
from any delinquent penalties by reason of having made an 
appeal on his assessment; but no delinquent penalty shall attach 
to the tax on the actual amount in dispute until such appeal 
shall be finally decided. The amount in dispute being the 
exemption claimed or the difference between the amount 
returned by the taxpayer and the amount assessed,” shows that 
unless the appeal is limited to the amount in dispute or the 
exemption claimed it is no appeal at all and consequently that 
a certificate of appeal is not required to be issued. But that 
provision, if applicable to income taxes, has nothing to do with 
certificates of appeal and deals with penalties and delinquencies. 
The most that can be claimed by virtue of that section is that 
the taxpayer, irrespective of its appeal, might be delinquent as 
to all over the amount in dispute. 
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The statute is peremptory in requiring that the assessor “shall 
grant to the person appealing a certificate” of appeal and gives 
the assessor no discretion in the matter. It is not within his 
power to refuse to issue a certificate because he thinks the 
appeal is not a proper one. Cases where the issuance of a cer- 
tificate of appeal has been enforced by mandamus are In re 
Richardson, 6 Haw. 216, and Akoe v. Hayselden, 6 Haw. 534. 

Attention is called to the fact that the pleadings in this mat- 
ter do not conform to the practice as laid down in Bradley v. 
Thurston, 7 Haw. 533, and in Hackfeld v. King, 11 Haw. 9, but 
as no objections were made by counsel no further comment is 
made, 

The circuit judge is advised that a peremptory mandate 
should issue. 

H. E. Cooper, Castle & Withington, Smith & Lewis and 
Holmes & Stanley for petitioner. 

E. C. Peters, Attorney General, for respondent. 
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THE DOWSETT COMPANY, LIMITED, A CORPORA- 
TION, v. R. L. GILLILAND 


Exceptions FROM Circurt Court, First Cour. 
Araurp Aveust 27, 1907. Dromen Avaust 29, 1907. 


Hartwetn, C.J., Wiper J., anv Crrcurr Jupez De Borr 
IN PLACE oF Batuou, J. 


Lrase—rent payable after erection on demised premises of a reservoir 
by lessor’s cotenant there being evidence that the lessee did not 
surrender the premises, consented to the erection of the reservoir 
and afterwards promised to pay rent. 

While the defendant was occupying under lease a parcel of 
6.74 acres for a term of seven years M., claiming an undivided 
one-fourth of the land, made a reservoir about eight feet square 
on a corner of the land for his own use, the plaintiff admitting 
his title. There was evidence that although the lessee told 
the plaintiff's representative that he gave up the lease and woul? 
surrender it his animals continued to run upon the premises ard 
that he did not surrender the lease, also that he acquiesced in 
the erection of the reservoir, consenting to the selection of the 
place where it was made, and afterwards promised to pay the 
overdue rent. The trial judge, jury being waived, gave judgment 
for the plaintiff which is held to be sustainable on the evidence. 


OPINION OF THE COURT BY HARTWELL, C.J. 


Assumpsit to recover of the defendant the sum of $140 being, 
in addition to $2.50 taxes, rents payable on a lease made by 
the plaintiff to the defendant demising a parcel of 6.74 acres 
for the term of seven years from June 1, 1908, for an annual 
rental of $25 for the first two years and $100 thereafter, and 
the taxes. 

The defense was that one L. L. McCandless, claiming .an 
undivided one-fourth of the leased land, constructed a reservoir 
about eight feet square upon a corner of the land for his own 
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use, that the plaintiff admitted this title of McCandless and 
that in consequence of the defendant’s eviction or disturbance 
of possession resulting from the construction of the reservoir 
the defendant had surrendered the lease. 

The judge, jury being waived, found for the plaintiff the 
sum claimed and entered judgment accordingly. The defend- 
ant moved for a new trial on the ground that the judgment was 
contrary to the law and the evidence and excepted to the denial 
of his motion. 

The judge’s decision is sustainable on several grounds, for 
instance, although the defendant testified that he told the plain- 
tiff’s representative that he gave up the lease and would sur- 
render it, the plaintiff’s evidence showed that the defendant’s 
animals continued to run upon the premises and that he did 
not surrender the lease. Again, the evidence shows an acquies- 
cence on the part of the defendant in the erection of the reser- 
voir, he expressly consenting to the selection of the place where 
it was erected and afterwards repeatedly promising to pay the 
overdue rent. . 

B. L. Marx (Ballou & Marx on the brief) for plaintiff. 

W. C. Achi for defendant. 
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IN THE MATTER OF THE ESTATE OF LAVINIA 
KAPU, DECEASED. 


APPEAL From Circuit Juper, First Circurt. 
Arcurep Avueust 21, 1907. Decipep SEPTEMBER 10, 1907. 


HARTWELL, C.J., WILDER anp BALLOU, JJ. 


ADMINISTRATOR—tnsolvent intestate—rights of secured creditor who 
disposes of security after presenting claim. 

Where a creditor of an intestate whose estate is insolvert 
holds security for his claim, and after his claim is presented 
disposes of the security, the sum realized operates as a partial 
payment to reduce his claim pro tanto, and he is thereafter 
entitled to dividends only on the amount remaining due on the 
claim. 


OPINION OF THE COURT BY WILDER, J. 


One Lavinia Kapu (w.) having died intestate, an adminis- 
trator of her estate was appointed, and one of the claims pre- 
sented to him and not rejected was for $3464.05, which was 
secured by a mortgage on real estate. This claim with the 
security was assigned to the Waialua Agricultural Co., Ltd., 
which company, before any of the debts of the decedent were 
paid, foreclosed on its security realizing therefrom $3000, 
leaving a balance due of $464.05. The estate turned out to 
be insolvent, there being only enough to pay the creditors a 
little over 14 per cent. of the amount of their claims. The 
Waialua Agricultural Co., Ltd., contended that it was entitled 
to receive a dividend based on its claim as originally filed of 
$3464.05 provided that the dividend should not in any event 
exceed $464.05, the balance due. The circuit judge ruled that 
the company could only receive a dividend based on the amount 
due at the time of payment, namely, $464.05, from which rul- 
ing it appealed to this court. 
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The question presented for consideration is, whether a credi- 
tor of an insolvent estate of a deceased person whose claim is 
secured by a mortgage on real estate is entitled to receive 
dividends upon its entire claim as originally presented, not- 
withstanding it thereafter realized from its security a sum less 
than the amount of its claim, or only upon the balance of its 
claim after applying thereon the proceeds so realized. 

Sec. 1851 of the Revised Laws provides that a creditor of 
a deceased intestate may present his claim to the administrator 
even if secured by mortgage on real estate. 

Whatever may be the rule where the creditor has not realized 
upon any of his security, in this case it appears that the security 
has been realized on and the creditor has received the benefit 
of it,—all before the payment of claims by the administrator. 
Were it not for the large number of decided cases which are 
claimed to be analogous to the matter under consideration, it 
would seem to be comparatively simple. It is clear that, if 
after presenting his claim a secured creditor realizes sufficient 
from the security which he holds to pay it in full, the debt 
(and the claim for it) is extinguished. Why then is it not 
partially extinguished to the extent of the amount received ? 
The creditor has by his own act wiped out the debt in the one 
case and in the other has reduced the debt just so much. If 
the debt can be wholly paid in such a way, why can it not be 
partially paid? The creditor seems to be asking for a dividend 
based on something which he has already received. In this 
ease the creditor having exhausted his security, and having a 
balance due him of $464.05 which is unsecured, claims the 
right to take more than half of the assets in the hands of the 
administrator and have its unsecured balance paid to it in full 
and cut down all other unsecured claims of creditors accord- 
ingly. Such a proposition is not only unjust and inequitable, 
but it would give one unsecured creditor a preference over all 
the other unsecured creditors. That this unsecured creditor 
was at the time of filing its claim a secured one is immaterial, 
because by its own voluntary act it derived all the benefit of 
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the security which it held and put itself, as to the balance 
due, in the class of unsecured creditors. 

Counsel for the ereditor cites numerous cases which hold 
that when an insolvent debtor makes an assignment for the 
equal benefit of persons to whom he is indebted, some of whom 
are secured by mortgages or otherwise, and others are not, the 
secured creditor is entitled to a pro rata dividend on the full 
amount of his claim without first exhausting his securities or 
deducting their value or the amounts he has realized from them 
since the assignment was made, and numerous other cases in 
which the same rule is followed in the winding up of an in- 
solvent national bank. See Miller’s Appeal, 35 Pa. St. 481; 
People v. Remington, 121 N. Y. 328; Allen v. Danielson, 15 R. 
I. 480; In re Bates, 118 Ill. 524; Kellogg v. Miller, 22 Ore. 
406; Bank v. Haug, 82 Mich. 607; Brown v. Bank, 79 N. C. 
244; Chemical National Bank v. Armstrong, 59 Fed. 372; 
Merrill v. National Bank of Jacksonville, 173 U. S. 181; Ald- 
rich v, Chemical National Bank, 176 U. S. 638. 

The theory on which these cases of assignments for creditors 
have been decided was very clearly stated by Mr. Justice 
Strong, afterwards of the U. S. Supreme Court, in Muller’s 
Appeal, supra. That was a case where, after an insolvent 
debtor had assigned all his property for the benefit of his 
creditors, a creditor attached a legacy which the assignor be- 
came entitled to after the assignment. He said, “By the deed 
of assignment, the equitable ownership of all the assigned 
property passed to the creditors. They became joint proprie- 
tors, and each creditor owned such a proportional part of the 
whole as the debt due to him was of the aggregate of the debts. 
The extent of his interest was fixed by the deed of trust. It 
was, indeed, only equitable; but, whatever it was, he took it 
under the deed, and it was only as a part owner that he had 
any standing in court when the distribution came to be made. 
* * * It amounts to very little to argue that Miller’s recovery 
of the $2402.87 (legacy) operated with precisely the same 
effect as if a voluntary payment had been made by the assignor 
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after his assignment; that is, that it extinguished the debt to 
the amount recovered. No doubt it did, but it is not as a credi- 
tor that he is entitled to a distributive share of the trust fund. 
His rights are those of an owner by virtue of the deed of assign- 
ment. The amount of the debt dne to him is important only 
so far as it determines the extent of his ownership. The 
reduction of that debt, therefore, after the creation of the trust, 
and after his ownership had become vested, it would seem, must 
be immaterial.” This same theory is followed in the case 
of the winding up of insolvent national banks. See cases 
supra. Thus all of the foregoing cases are based upon a prin- 
ciple that distinguishes them from the case at bar, since a 
creditor of the estate of a deceased person has no ownership 
or vested interest, equitable or otherwise, in the assets of such 
estate, 

The creditor concedes that the rule for which it contends 
is not the one which is followed in bankruptey matters, but 
claims that the bankruptcy rule is inapplicable because of ex- 
press statutory provisions and of the peculiar and special juris- 
diction of bankruptcy courts. The matter is now expressly 
covered in the Federal Bankruptcy Act, but the same rule has 
always been followed by the bankruptcy courts under the 
earlier acts both in the United States and in England in the 
absence of any express provision on the point. Although it is 
difficult to comprehend why the death of one who is bankrupt 
should alter the rights of a secured creditor, still it is not neces- 
sary that the bankruptcy rule should be applied in this case 
simply because it is the rule followed in the bankruptcy courts. 

A brief review of the English eases will be found instructive, 
although since 1873 the matter in England has been expressly 
covered by statute. The first case there was that of Greenwood 
v. Taylor, 1 Russe] & Mylne, 185, decided in 1830. That was 
a case where a mortgagee petitioned for the sale of his security 
and to be permitted to prove the full amount of his debt in a 
suit for the administration of the assets of a deceased mort- 
yagor. It was held that he could prove only so much of his 
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debt as might remain unpaid by the produce of the mortgaged 
estate. The opinion in that case said: “The rule in bank- 
ruptey must be applied here; and the mortgagee cannot be per- 
mitted to prove for the full amount of his debt but only for 
so much as the mortgaged estate will not extend to pay. This 
rule is not founded, as has been argued, upon the peculiar 
jurisdiction in bankruptcy, but rests upon the general princi- 
ples of a court of equity in the administration of assets. The 
mortgagee, who has two funds, as against the other specialty 
ereditors, who have but one fund, must resort first to the mort- 
gage security, and can claim against the common fund only 
what the mortgaged estate is deficient to pay.” It will be 
noticed that this case goes further than is necessary to hold in 
the case at bar. Seven years later, Greenwood v. Taylor was 
questioned in the case of Mason v. Bogg, 2 Mylne & O. 443, 
although the matter at issue was not the same. That case 
seemed to go no further than to hold that the right of a secured 
ereditor to receive dividends upon the whole debt only remained 
while the securities were unrealized on. Finally in Kellock’s 
Case, L. R. 3 Ch. App. 769, decided in 1868, it was held that 
a secured creditor is entitled to prove for the amount due at 
the time his claim is sent in without regard to securities which 
had been realized on by him between the sending in of his 
claim and its being adjndieated upou, and Greenwood v. Taylor 
was in effect overruled. But AKellock’s Case involved the wind- 
ing up of a company wider the English statutes and so is not 
in point. . 

The only case cited by counsel for the creditor which is ` 
directly in point is that of Furness v. Bank, 147 Il. 570. But 
that case was based upon the principle announced in Jn re 
- Bates, 118 Ill. 524, supra, which was the case of an assign- 
ment for the benefit of creditors, and consequently distin- 
euishable. 

In the following cases it was flatly decided on reasoning 
which is very convincing that, if a secured creditor of an intes- 
tate estate which is insolvent disposes of his security before 
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or after his claim is presented and proved, the sum realized 
operates as a partial payment to reduce his claim pro tanto, 
and thereafter he can proceed only for the remainder of the 
claim and is entitled to dividends only on that amount: Erle 
v. Lane, 44 Pac. (Colo.) 591; Sullivan v. Erle, 44 Pae. (Colo. ) 
948; Jamison v. Adler-Goldman Co., 28 S. W. (Ark.) 35; 
Wheat v. Dingle, 11 S. E. (S. C.) 394. We are of the opinion 
that the rule announced in these cases is an equitable and juet 
one and should be followed in this jurisdiction. 

The order appealed from i» attrmed. 

W. A. Greenwell, (Castle & Waithinglon on the brief,) for 
Waialua Agricultural Co.. Ltd. 

P. L. Weaver for the administrator. 


WILLIAM W. BIERCE, LTD., v. CLINTON HUTCHINS, 
TRUSTEE. 


Morton ror Fixar ORDER. 
ARGUED Auaust 30, 1907. Droipkp SEPTEMBER 10, 1907. 


ILARTWELL, C.J., Winprr ayp BALLOU, JJ. 


PRACTICE—further proceedings after decision by supreme court of the 
United States. 

The decision of this court sustaining defendant’s exceptions 
upoh a decisive point having been reversed by the supreme 
court of the United States, the defendant is entitled to a con- 
sideration of the other points presented by his exceptions, so 
far as they are not concluded by the opinion of the supreme 
court 


OPINION OF THE COURT BY BALLOU, J 


The decisions of this court in sustaining the defendant's 
exceptions, Bierce v. TTutchins, 16 Haw. 418; 16 Haw. 717, 
having been reversed on appeal by the supreme court of the 
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United States, Bierce v. Hutchins, 205 U. S. 340, counsei for 
plaintiff files the mandate of the supreme court and moves for 
a final order overruling the exceptions of the defendant herein 
and affirming the judgment heretofore rendered by the circuit 
court of the first judicial circuit. 

At the hearing of this motion counsel for defendant made 
an oral suggestion that Justice Ballou was disqualified to sit 
in the case, which was afterwards reduced to writing and filed. 
The grounds suggested are that Justice Ballou was formerly 
a member of the firm of Kinney, Ballon & McClanahan, who 
were the attorneys in fact as well as the attorneys at law of 
the plaintiff in the original transactions out of which this 
litigation subsequently grew; that he drew the instrument 
under which the plaintiff claims title to the property in suit, 
and that he afterwards appeared as attorney for plaintiff in 
another branch of the litigation, arguing the case of Mc- 
Chesney v. Kona Sugar Co., 15 Haw. 710. There being no 
suggestion of pecuniary interest or other disqualification within 
Sec. 84 of the Organic Act, the court overruled the suggestion 
upon the authority of Notley v. Brown, 17 Haw. 393. 

This case first came before this court upon a bill of ex- 
ceptions of the defendant comprising forty-six exceptions, most 
of which were argued and relied upon. These presented ques- 
tions relating to the right to amend, to the admission of evi- 
dence and to the form of the judgment as well as the questions 
of election, waiver and conditional sale. This court, however, 
in sustaining those exceptions involving the question of election 
found it unnecessary to pass upon the other points. Upon the 
petition for rehearing the court stated that for the purposes 
of the original decision it was assumed that the contract was 
one of conditional sale, or an executory contract to sell upon 
a condition precedent. 

The supreme court of the United States passed upon two 
points, namely, whether the acts done by the plaintiff consti- 
tuted an election as a matter of law and whether the sale was 
on a condition precedent. The opinion concludes: “Some 
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other subordinate suggestions were made, but we have disposed 
of the oniy questions that are open here.” Bierce v. Hutchins, 
205 U. S. 840 at 349. The mandate reverses the decree of 
this court with costs and concludes, “And it is further ordered 
that this cause be and the same is hereby remanded to the said 
supreme court for further proceedings in conformity with the 
opinion of this court.” 

No question was made of the right of the plaintiff to a judg- 
ment for costs in conformity with the mandate, but we are of 
the opinion that the plaintiff is not entitled at this stage of the 
proccedings to an overruling of all of the defendant’s exceptions 
and an aflirmance of the judgment. The points decided by the 
supreme court of the United States are, of course, concluded, 
but the defendant brought other exceptions before this 
court which were not passed upon owing to the conclusive 
character of the point erroneously decided in his favor. In 
obeying a mandate from the supreme court we are at liberty 
to look at the opinion of ihat court and to consider and decide 
any question left open by the mandate and opinion. Ex Parte 
the Union Steamboat Co., 178 U. S. 317, 819. The defendant 
should be allowed to present any points raised by his bill of 
exceptions not covered by the opinion of the supreme couri 
of the United States, and the plaintiff’s motion, except in so 
far as it asks judgment for costs, is denied, 

A. G. M. Robertson for plaintiff. 

D..L. Withington and J. W. Cathcart for defendant. 
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LAHAPA ERNESTBERGER v. KINA NAHAU (w.), NA- 
HAU (k.), BEKE KAONONMT CHONG AND EDDIE 
CHONG. 


APPEAL From Crircurr Jupar, Frrsr CIRCUIT. 
ARGUED Aucust 19, 1907. DECIDED SEPTEMBER 16, 1907. 


Harrwet, C.J., Wiper ayn BALLOU, JJ. 


MorTaces—contribution. 

Grantees of different parcels of land subject to a mortgage, 
who hold by voluntary deeds without warranties from the 
mortgagor, should contribute vatably to the discharge of the 
mortgage; and no one of them by procuring a partial release of 
his lot and an assignment of the mortgage to himself cap compl 
the others to pay more than their proportion. 


OPINION OF THE COURT BY BALLOU. J. 


This is a bill to foreclose a mortgage. upon the trial of which 
the following facts appeared: G. Kalua Kaioipahia in his life 
time was the owner of two adjoining pieces of land on Beretania 
street and of an undivided half interest in a piece of land con- 
sisting of two apanas in Kauluwela, Honolulu. These lands 
were mortgaged to W. R. Castle, trustee, for the sum of $2000. 
During his last illness Kaioipahia made voluntary deeds of these 
three lands to the parties in this action, deeding the Beretania 
street property to the plaintiff and his interest in the smaller 
pieces to the defendant Kina Nahan and the defendant Beke 
Chong respectively. Each of these deeds was expressed to be 
for a nominal consideration and love and affection and conveyed 
the grantor’s right, title and interest without warranties of any 
kind. The deeds to the plaintiff and to Beke Chong were 
acknowledged the same day, and that to Kina Nahau on the 
day following. 
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A little over a year after the execution of the deeds the piaim- 
tiff sold her land by warranty deed to one Luning for the sum 
of $8000. Two days after the date of this deed, the mortgagee 
released from the lien of the mortgage this parcel of land, “but 
with the stipulation that said mortgage shall remain outstand- 
ing as to the other remaining parcels in said mortgage set forth,” 
and on the same date he exeeuted an assignment of the mortgage 
to the plaintiff reciting the partial release. In each of these in- 
struments the consideration recited is $1. The evidence showed 
that they were obtained by payment bv the plaintiff to the 
mortgagee of the balance of the principal then due on the mort- 
gage with interest in full to that date. Plaintiff then bronght 
this bill for the foreclosure of the whole mortgage against the 
parecls owned by the two principal defendants and the circuit 
judge granted the relief prayed for. 

This decree cannot be sustained. The parties were co-owners 
of land subject to the same mortgage, and as is said in Allen 
v. Clark, 17 Pick. +7, 57, it would be manifestly against justice 
and equity that either party should gain an advantage by procur- 
ing an assignment of the mortgage and thereby throw the whole 
of a common burden upon the other party. 

The defendants made an attempt to show that it was the 
intention of Kaioipahia that the plaintif’s piece of land should 
bear the whole burden of the mortgage. but this was unsuccess- 
ful, and the form of the deeds shows a clear intention that the 
grantees should assume their respective proportions of the burden 
of the mortgage. 3 Pom. Eq. Juris., Sec. 1225. Under these 
circumstances the plaintiff, in procuring a discharge of the 
whole mortgage in connection with the sale of her lot, is entitled 
to a ratable contribution from the owners of the other parcels. 
The form of the conveyancing cannot affect the equities of the 
defendants. On the one hand if the mortgage had been released 
the plaintiff would have been entitled to have had the trans- 
action regarded as an equitable assignment to herself and to 
keep it alive as security of her own rights against the other 
owners. 3 Pom. Eq. Juris., Secs. 1211, 1221. On the other 
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hand, she cannot by obtaining an assignment of the mortgage 
compel the other owners to pay more than their ratable propor- 
tion of the debt. Aiken r. Gale, 37 ÑN. H. 501; Salem v. 
Hdgerly, 33 N. IE. 46; Allen v. Clark, supra. 

The value of the several parcels for the purpose of contribu- 
tion should be estimated at the date of the mortgage. Stevens 
v. Cooper, 1 Johns. Ch. 425: Wiltsic, Mortgage Foreclosures, 
Sec. 311. As the evidence of value in the court below was not 
taken upon this basis the case must be remanded. The defend- 
ants are entitled to the costs of this appeal. 

The decree is reversed and the cause remanded to the cireuit 
jndge of the first circuit for further proceedings in conformity 
with this opinion. 

C. W. Ashford for plaintiff. 

J. Lightfoot (Magoon & Lightfoot on the brief) for defend- 


ants. 
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W. R. KALAEOKEKOI c. WAILUKU SUGAR COMPANY. 
Excerrions rrom Circure Corrt, Fraser Crrecurr. 
ARGUED August 19, 28, 1907. Decipen Serrempber 16, 1907. 


Hartwein, C.J., Witper anp Bansov, JJ. 


EJECTMENT —preetice— nonsuit—theory of the case, 

The plaintiff, claiming the entirety, showed that he was an 
heir by descent through an uncle of the intestate. A nonsuit, 
asked on eleven grounds including the general ground “that 
plaintiff’s evidence does not show him to be within an inheriting 
degree,” was granted upon the ground that the plaintiif’s rela- 
tionship by descent through a grandparent of the intestate dil 
not make him an heir. Held: The fact that the judge ‘n 
granting a nonsuit and the attorneys for both parties considered 
solely the inheritable relation by descent through grandparents 
of the intestate does not preclude the plaintiff on exceptions 
from claiming his right by descent through an uncle, as shown 
in his evidence. 

lp.—verdict. 

There being evidence on which the jury might have ascer- 
tained the plaintiff's share or quantum of interest, a nonsuit 
cannot be sustained. 


OPINION OF THE COURT BY HARTWELL, C.J. 


The plaintiff bronght cjectment to recover certain parcels 
of land awarded by early land commission awards and royal 
patents to If. Kalama which he claimed to own in fee simple 
as heir at law and next of kin of Charles Kanaina. The defend- 
ant having pleaded a general denial the cause went to trial 
upon a stipulation between the parties that for the purposes 
of this action they admitted a common source of title in Charles 
Kanaina deceased intestate in 1877. 

The plaintiffs evidence showed that he was a great-great- 
great-grandson of Charles Kanaina’s uncle, Kanuha, and a 
grandson of Koenananahn, another uncle, and also that he was 
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a descendant of Kanaina’s maternal grandparents. The evi- 
dence further showed that one Kaaua, deceased, intestate, was 
the grandson of another uncle of Kanaina, thus being, through 
the uncle, of the same degree of kindred. It further appeared 
that Kaaua, as an heir of Kanaina, had received a distributive 
share in the proceeds of sales of the Kanaina lands and that 
the plaintiff, as one of his heirs, received a distributive share 
in his estate. 

At the close of the plaintiff’s case the court ordered a judg 
ment of nonsuit which was entered accordingly upon the defend- 
ant’s motion, based upon the following grounds: 

“1st.—The metes and bounds description of the land sued 
for refer to natural as well as artificial monuments and points, 
incapable of location without evidence, and no evidence locating 
or tending to locate such monuments or points has been given 
in this case. 

“That the land sued for in this action is incapable of location 
without evidence, and no evidence locating or tending to locate 
said land has been given. 

“That the description of the land sued for is ambiguous and 
unintelligible and can be located if at all only by resort to evi- 
dence outside the record of plaintiff’s case. 

“That the process of this court could not be carried out to 
place the plaintiff in possession of the land sued for, without 
resort to evidence outside this case. And that such evidence 
given to locate said land would be unlawful as depriving this 
defendant of its property without due process of law. 

“That the process or writ of this Court could not be enforced 
so as to place the plaintiff in possession of the land sued for, 
for the reason that the amended complaint filed herein shows 
on its face that extrinsic evidence must be resorted to in order 
to locate the said land. 

“That said land is shown by the amended complaint filed 
herein to be incapable of location. without evidence aliunde the 
complaint and no such evidence has been offered or given in 
this case. ° 

“2nd.—That the evidence shows the relationship of plaintiff 
to Charles Kanaina not to be of an inheriting degree where 
claimed through the grandparents of Charles Kanaina, and that 
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plaintiff is estopped to claim through Eia 1st the father of 
Charles Kanaina, as shown by the evidence, for the reason that 
the evidence is uncontradicted that Kaaua (k) deceased, received 
from the estate of Charles Kanaina a distributive share thereof 
as an heir, and that plaintiff is a blood relative of said Kaava 
(k) deceased and as such has received of the estate of Kaaua 
his distributive share and that such share received by plaintiff 
consisted solely of property received by said Kaaua as an heir 
of Charles Kanaina. 

“3rd.—That the evidence shows the relationship of plaintiff 
te Charles Kanaina not to be of an inheriting degree where 
claimed through the grandparents of Charles Kanaina, and that 
the uncontradicted evidence shows that Kaaua (k) was of a 
nearer degree of relationship to Charles Kanaina, at the date of 
the latter’s death, than plaintiff, and therefore Kaana inherit- 
ed to the exclusion of plaintiff. 

“4th.—That plaintiff’s uncontradicted evidence shows Kaaua 
(k) deceased to have been at the date of the death of Charles 
Kanaina a kindred of a nearer degree than said plaintiff. 

“5th.—That plaintiff’s claim of relationship through Noho- 
mualani (k) and (or) Moana (w), the grandparents of Charles 
Kanaina, as shown by the uncontradicted evidence is not an 
inheriting degree of relationship as determined by the laws in 
foree at the date of the death of Charles Kanaina. and that 
Kaana (k) now deceased was at the time of the death of said 
Charles Kanaina a nearer living relative than said plaintiff, and 
inherited of the estate of said Kanaina to the exelusion of said 
plaintiff. 

“Oth —That plaintiff is estopped in pais to assert at this timc 
his right or title to the property sued for, as against the defend- 
ant herein. 

“7th.—That plaintiff is estopped of record by the adjudication 
ef the question of the heirship made in the estate of Charles 
Kanaina, for the reason that the nncontradicted evidence shows 
him to be privy in blood to one Kaana (k) who was a party to 
those proceedings and who was in them adjudged to be an heir 
of said Kanaina. 

“Sth.—That the evidence shows the relationship of plaintiff 
te Charles Kanaina not to be of an inheriting degree where 
claimed through the grandparents of Charles Kanaina, and that 
plaintiffs relationship to said Charles Kanaina throngh Eia 1st, 
the father of Charles Kanaina, is shown to be a relationship 
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of the half blood, and not an inheriting relationship, for the 
reason that the inheritance is shown by the evidence to have 
come by descent from said Eia 1st, and that plaintiff is not of 
the blood of said Eia ist, nor of the blood of Eia 2nd, and that 
Kaaua was of the blood of Eia 2nd and inherited to the exclusion 
of plaintiff. 

“9th.—That because of the uncontradicted evidence in plain- 
tiff’s case, that Kaaua (k) was not the only relative of said 
Charles Kanaina at the time of his death, and there being no 
evidence to show the degree of relationship of such other rela- 
tives; it is impossible for a verdict to be rendered for this plain- 
tiff which would show the share of the estate of said Charles 
Kanaina or the share of the property sued for in this action, 
to which he would be entitled. 

“10th.—That the evidence in plaintiff’s case does not show 
the share in the estate of Charles Kanaina, deceased, to which 
plaintiff is entitled. 

“1ith.—That plaintiff's evidence does not shown him to be 
within an inheriting degree of relationship to Charles Kanaina, 
deceased.” 


Upon the court announcing, “Defendant’s motion for a non- 
suit in this case is granted,” the following appears from the bill 
of exceptions: 


“Mr. Ashford: (For plaintiff) I ask the Court for the pur- 
pose of enabling and facilitating the simplification of the record 
that the points if there be more than one point on which the 
motion is granted, should he stated; for instance, the matter 
of estoppel in pays has been urged in the motion, now if it 
should be granted upon that point it would necessitate taking 
up all the evidence, if it is not granted upon that point, but upon 
legal points, insufficiency of description ete. 

“The Court: The reasons of the Court’s decision in this mat- 
ter—the Court finds that the plaintiff is not such a descendant 
as can inherit under our laws. 

“Mr. Ashford: Now if the Court can further—as I under- 
stand the Jaw supporting it—namely, the principle of law at 
the bottom of the Court’s decision is this, the reason he has not 
shown himself to be in an inheritable degree the Court believes 
that the inheritance does not go back from the grandchild to 
the grandparent. 

“The Court: That is the Court’s view of it, following that 
case in 4 Hawaiian. 
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“Mr. Ashford: That even if the plaintiff be descended from 
Nohomualani in a direct line, and if Nohomualani be or was 
the grandfather of Charles Kanaina still that would not place 
the plaintiff in an inheritable degree? Do [ so understand the 
Court? Also the fact that even though Moana was the grand- 
mother of Kanaina and even though this plaintiff is the 
direct lineal descendant of Moana still he cannot inherit from 
Kanaina through Moana. 

“Che Court: That is the decision of the Court. 

“Mr. Ashford: Are we to understand that is the only point 
upon which the Court sustains the motion? 

“The Court: The Court does not deem it necessary to pass 
upon the questions alleged in the description or estoppel in pays. 

“Mr. Ashford: L will note an exception to your Ionor grant- 
ing the motion upon the grounds mentioned, 

“The Court: Exception allowed.” 

Thus it appears that, while the plaintiff’s line of inheritance 
through Kanaina’s uncles was clear, he relied solely upon a 
right to inherit through the grandparent and that in ordering 
the nonsuit because the latter was not an inheritable relation 
neither the court nor counsel on either side observed the line 
of descent through the uncles. 

Counsel for plaintiff claimed in his brief that the sole point 
of law before the Court was whether the law of inheritance in 
foree at the date of the death of Kanaina permitted a grand- 
parent to inherit from a grandehild, and his argument upor 
the exceptions was devoted to the contention that Makea v. 
Nalua, + Taw. 221, followed by Kahtuka v. Hobron, Yb. 227, 
holding that a grandfather cannot inherit from his grandson 
and that a grandunele could not inherit from the person who 
died last seized, and state of B. P. Bishop, 5 Ib. 288, ex- 
eluding the relationship of third consins from an inheritance 
on the grounds that the right of inheritance is exclusively stat- 
utory, were bad law or inapplicable to this case and that he 
was nevertheless entitled to inherit through Kanaina’s maternal 
grandparents. 

The defendant, besides meeting this issuc, argued that the 
nonsnit was proper on the grounds that Kaana was a nearer 
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relative and that the plaintiff had failed to show the exact quan- 
tum of his interest. 

At the suggestion of the court argument was called for upon 
the question whether the plaintiff had an inheritable relation- 
ship to Charles Kanaina through the uncles Koenananahu or 
Kanuha or both. 

The defendant at the second argument claimed that this ques 
tion ought not to be considered because not considered by the 
trial court and as the case had been tried solely upon the 
claim through the grandparents and that the theory of the case 
could not be shifted. He abandoned the theory of nearer rela- 
tionship of Kaaua but elaborated the last point of his original 
argument, claiming that notwithstanding the ruling in God- 
frey v. Rowland, 17 Haw. 577, the plaintiff, claiming the 
whole of the land and showing that there were other heirs 
whose number was not shown, was properly nonsuited. 

But the plaintiff had a right to rely on any inheriting relation 
shown by his evidence. This right is recognized by the defend- 
ant in the eleventh ground of his motion. The court should 
not have granted the motion without considering “that plain- 
tiffs evidence does not show him to be within an inheriting 
degree of relationship to Charles Kanaina, deceased.” Although 
it was at the plaintiff’s instance that the judge gave as his reason 
for granting the motion that “the inheritance does not go back 
trom the grandchild to the grandparents,” and said that he did 
not deem “it necessary to pass upon the questions alleged in 
the description or estoppel in pais,” yet the defendant’s attorney 
asked for no rulings upon any of the other grounds. 

In Magoon v. Pioneer Mill Co., 17 Haw. 159, of which the 
defendant says, “If that decision is right it is only too clear that 
exactly the same case is presented here,” the sole defense having 
been adverse possession, it was held that the defense that plain- 
tiff as executor was not a proper party could not be made for 
the first time at the hearing of exceptions to the decision as con- 
trary to the law and the evidence. Moreover, when the execu- 
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tor was substituted for plaintiff, the de‘endant’s attorneys said 
that “the defendant made no objection.” 

It is true, as shown by Green c. St Paul, etc., Railway Co., 
55 Minn. 192, and other cases cited by the defendant, that the 
plaintiff, in the appellate court is usually confined to the theory 
upon which the case was tried before the jury. The propriety 
of this is unquestionable, as evidence is produced and cross- 
cxamination conducted in accordance with the theory upon 
which the case is being tried. But here there has been no 
shifting of the theory on which the case was presented in the 
trial court. The plaintiff in his declaration claims title generally 
by descent from Charles Kanaina, and, so far as the record 
shows, it was not until the trial judge had ordered a nonsuit 
that his comnsel attempted to narrow his claim to the theory of 
descent through the grandparent of the intestate. Upon this 
point the case is more like the case of Godfrey v. Rowland, 
1% Haw. 577, in which the plaintiff was allowed to claim for 
the first time in the appellate court that his general verdict 
could stand even if he were a tenant in common, as the court 
vould not see that the trial of the case had been affected. More- 
over, in the present case counsel for the defendant did not con- 
fine himself solely to the issue thus defined, but insisted that 
the bill of exceptions be so framed as to present two independent 
points whieh he argued in this court as grounds for sustaining 
the nonsuit in case he should fail on the issue framed by the 
plaintiff. Tt may be that if he had had in mind the issue now 
presented he would have seen that the record was so framed 
as to bring up other points in addition to these, but whatever 
the hardship to the defendant in the view taken by the attorneys 
on each side and by the judge in making mp the bill of excep- 
tions, the plaintiff would be denied his rights if the nonsuit 
was sustained for that reason. 

The defendant’s argument for a nonsuit on the question of 
the plaintiff’s quantum of interest is that the evidence was so 
uncertain that it would sustain no verdict for the plaintiff since, 
chile showing that there were other heirs, it failed to show how 
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many there were of those who were shown were living and who 
of them had died without leaving issue. The plaintiffs three 
aunts on his father’s side, if living, and their issue, if any sur- 
vived. in case of their death, would take cqual shares with him- 
self, and so of his uncle and aunt on his mother’s side. Assum- 
ing that as against this defendant the plaintiff’s share could not 
ve determined without knowing how many shared in the inherit- 
ance, yet, on that assumption, if all possible inferences had been 
drawn against the plaintiff he would still have been entitled to 
a verdict for some share and therefore should not have been 
nonsuited. 

It is therefore unnecessary to discuss how far Godfrey v. 
Rowland, supra, is applicable on the question of the right of 
a tenant in common to recover the whole premises as against 
an intruder or trespasser or how far the defendant is within this 
description. 

As there was some evidence from which the jury might have 
ascertained the plaintiff’s share, the nonsuit must be set aside, 
and it is so ordered. 

Exceptions sustained. New trial ordered. 

C. W. Ashford for plaintiff. 

S. H. Derby (Kinney, McClanahan & Derby on the brief) 
for defendant. 
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TROY LAUNDRY MACHINERY CO., LTD., A CORPOR- 
ATION, v. SANITARY STEAM LAUNDRY CO, 
LTD., AND J. ALFRED MAGOON. 


APPEAL FROM Orrcurr Jever, Frrsr Crecurt. 
ARGUED Aucustr 29, 1907. Decipep SEPTEMBER 16, 1907. 


HARTWELL, C.J., Wiper ann Batuou, JJ. 


CREDITOR’S SUIT—Dill to set aside conveyance by insolvent corporation 
to director. 

A bill by a judgment creditor to set aside a conveyance, alleg- 
ing a secret transfer of all the property of an insolvent corpora- 
tion for inadequate consideration to a creditor who was its vice- 
president, director, general manager and principal stockholder 
held good on demurrer. 


OPINION OF THE COURT BY WILDER, J. 


This is a bill in equity by a judgment creditor to declare 
fraudulent and void and to set aside a transfer and conveyance 
of property made by an insolvent corporation to its vice-presi- 
dent, general manager and director, for discovery, and to sell 
the transferred property and apply the proceeds therefrom to 
the payment of plaintiff’s judgment and the claims of other 
creditors, subject to prior liens and equities. A demurrer to 
the bill having been sustained and the bill dismissed, plaintiff 
appealed to this court. 

The material allegations of the bill are, briefly, that defend- 
ant Sanitary Steam Laundry Co., Ltd., was on September 12, 
1903, indebted to plaintiff, which indebtedness was reduced to 
judgment on March 20, 1906, by action instituted in April, 
1905; that executions which issued on the judgment were re- 
turned wholly unsatisfied; that defendant corporation was the 
owner of a large amount of property, including a plant for the 
washing, cleaning and ironing of clothes, lands, tenements, build- 
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ings, leaseholds and live stock; that on October 10, 1903, 
defendant corporation by its directors, and while it was insolvent, 
transferred and conveyed all of its property to defendant 
Magoon, who was then its vice-president, general manager, prin- 
cipal stockholder and one of its directors, for the purported 
consideration of assuming a mortgage indebtedness against the 
company of $30,000; that the corporation then owed defendant 
Magoon something over $15,000 for rent and advances; that 
this transfer and conveyance was never recorded and was not 
known to plaintiff until two years after it was made and that 
it was a secret preference in favor of Magoon so far as plaintiff 
was concerned; that the property so transferred was of the value 
of $90,000, although assessed for taxation for $40,000 by agree- 
ment; that after the transfer there was no apparent or ostensible 
change of possession of the property, and the business has been 
since carried on under the name of Sanitary Steam Laundry. 
The bill was demurred to on various grounds, which in sub- 
stance are (1) want of equity, (2) that Magoon paid full value 
for the property, (3) no jurisdiction to require answers to the 
interrogatories attached to the bill, and that the interrogatories 
are impertinent, and (4) laches. 

In Olney v. Conanicut Land Co., 16 R. I. 597, it was held 
that the directors of an insolvent corporation are trustees for 
the creditors of such corporation, and are, therefore, debarred 
in equity, by virtue of their possession, from preferring debts 
due to themselves from the corporation; and a mortgage given 
by a corporation, while insolvent, to its directors, to secure 
debts due from it to them, will not be allowed priority over a 
person having, at the time of the execution of the mortgage, 
u claim against the corporation for damages for its negligence, 
upon which suit had been commenced, and which afterwards 
ripened into a judgment. Likewise it was held in Bradley v. 
Farwell, 1 Holmes (U. S. C. C.) 483, that the directors of 
an insolvent corporation, while it is under their management, 
hold the position of trustees of its assets for the benefit of its 
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creditors, and if themselves creditors cannot secure to themselves 
any preference or advantage over other ereditors. The ease of 
Sutton Co. v. Hutchinson, 63 Fed. (U. S. ©. C. A.) 496, in 
which the opinion was written by Mr. Justice Harlan, dis- 
cusses this question at length. After citing with approval 
Curren v. State, 15 How. 304; Drury v. Cross, 7 Wall. 299; 
Graham v. Railroad, 102 U. X. 148; and Railway Co. v. 
Ham, 114 U. S. 587, all to the effect that the property of an 
insolvent corporation is held in trust for its creditors, which 
trust will be enforeed in a conrt of equity, the opinion says (at 
p. 501): “Tt is, we think, the result of the eases that when a 
private corporation is dissolved or becomes insolvent, and deter- 
mines to discontinue the proseeution of business, its property 
is thereafter affected by an equitable lien or trust for the benetit 
of creditors. The duty in such eases of preserving it for creditors 
rests upon the directors or officers to whom nas been committed 
the authority to control and manage its affairs. Although such 
directors and officers are not technical trustees, they hold, in 
respect of the property under their control, a fiduciary relation 
to creditors; and necessarily. in the disposition of the property 
cf an insolvent corporation, all ereditors are equal in right 
unless preference or priority has been legally given by statute 
or by the act of the corporation to particular creditors.” The 
opinion goes on in vigorous language and disposes of the argu- 
ment of defendants in this case that the laundry company had 
the same right as any individual to prefer any particular creditor. 
and shows the distinction in case of insolvency between an 
individual and a corporation, namely, the presence of a relatio 
cf trust in the one case which is absent in the other. A great 
many cases are referred to by the court in that ease which sns 
tain the principles laid down. As was said in Tiren-Lick Oil Co. 
c. Marbury, M U. S. 587, 55S: “That a director of a joint 
stock corporation occupies one of those fiduciary relations where 
his dealings with the subject matter of his trust or agency, 
end with the beneficiary or party whose interest is confided to 


Hs care, is viewed with jealousy by the courts, and may be set 
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aside on slight grounds, is a doctrine founded on the soundest 
raorality, and which has received the clearest recognition in this 
court and in others.” 

All that is necessary to decide in this case at the present tim? 
in whether plaintiff has alleged sufficient to require a defense. 
We think it has. Here we have an insolvent corporation con- 
veying to a creditor who was its vice-president, principal stock- 
holder, director and general manager, all its property valued 
at $90,000 for the purported consideration of assuming $30,000" 
of mortgage indebtedness, followed by no change of possession, 
the conveyance not being recorded, and this being accomplished 
secretly so far as plaintiff was concerned. Such a transaction 
certainly looks suspicious, and in any event, when attacked 
within a reasonable time, can be questioned and requires a 
defense. 

The contention that Magoon paid full value for the property, 
even if a meritorious ground of demurrer, is disposed of by the 
allegations of the bill to the effect that the conveyance was for 
an inadequate consideration, in that property of the value of 
$90,000 was transferred for the assumption by the grantee of 
#30,000 mortgage indebtedness. 

The interrogatories annexed to the bil] are not impertinent 
aud defendants may be required to answer same. See Story 
Eq. Pl, Sees. 27, 38. 

It does not appear from the bill that plaintiff is guilty of such 
laches as to bar it from relief. The bill was filed in May, 
1907. Plaintiff first knew of the conveyance in October, 1905, 
and at that time it was prosecuting its claim at law, resulting 
in a Judgment on March 20, 1906. The return of the alias 
execution was not made until April 4, 1907. It does not appear 
that there has been any unreasonable delay or. that defendant- 
have been prejudiced in any way by the delay. 

Accordingly the deerce appealed from is reversed, the dc 
ruurrer is overruled and defendants max have ten days withiu 
which to answer. 
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C. F. Clemons, (Thompson & Clemons on the brief,) for 
plaintiff. 
Magoon & Lightfoot for defendants. 


“THE TERRITORY OF HAWAII v. AIL SING AND 67 
OTHERS. 


Error ro Circurr Court, Firsr Circu., 
SUBMITTED Aveust 30,1907. Drcrpep SEPTEMBER 16, 1907. 


HARTWELL, C.J., Winper anp Bato, JJ. 


APPEAL AND ERROR—insufficient description of plaintiffs in error—error 
to a several judgment—service of writ. 

Where a writ of error is sued out by “Ah Sing and 67 others. ’ 
the words “and 67 others” will be treated as surplusage. 

The conviction of a number of defendants of being present at 
a gambling game is a several judgment to which one may prose- 
cute a writ of error without joining the others. 

A writ of error is served by service of a copy of the assignment 
of errors with notice that a writ has issued. 


OPINION OF THE COURT BY BALLOU, J. 


Ah Sing and sixty-seven others were found guilty in the dis- 
trict court of Honolulu, and afterwards upon appeal in the cir- 
cuit court of the first circuit, of violating R. L., Sec. 3175, 
by being present at a place where a gambling game was being 
carried on. The complaint in the district court, the transcript 
of the record in that court, the notice of appeal, the district 
magistrate’s certificate of appeal and the decision of the circuit 
judge who tried the ease, jury waived, all set ont in full the 
rames of the sixtv-eight defendants. The other papers in the 
case, consisting of defendants’ motion for a new trial and order 
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tor a transcript, are headed “Territory of Hawaii v. Ah Sing 
et al.” The clerk’s minutes and some papers relating to a bill 
of exceptions not now before this court are headed “Territory 
of Hawaii v. Ah Sing and 67 others.” 

In this court the application for a writ of error, order allowing 
the writ, assignment of errors, writ of error, and notice of issu- 
ance of writ of error are all headed “The Territory of Hawaii 
v. Ah Sing and 67 others.” The application for the writ begins: 
“Now comes Ah Sing and 67 others by their attorneys,” ete. 
Nowhere does the name of any defendant other than Ah Sing 
appear, 

The Territory now moves to quash the writ of error on the 
grounds of a defective writ and improper service. 

It is apparent that the “67 others” who joined in the applica- 
tion for the writ are not described with sufficient particularity 
to give them any standing in this court, and these words in the 
papers relating to the writ of error should be treated as mere 
surplusage. Deneale v. Stump, 8 Pet. 526; Bowler v. Mc- 
Intyre, 9 Waw. 306, 308. If the judgment below had been 
a joint one, as is ordinarily the case in civil actions, the whole 
writ would have been defective for nonjoinder of necessary 
parties. Simpson v. Greeley, 20 Wall. 152; Todd v. Daniel, 
16 Pet. 521; Fetbelman v. Packard, 108 U. S. 14. The judg- 
ment in this case, however, was several, none of the defendants 
having any interest in the judgment against the others and 
there ig no reason why Ah Sing should not prosecute a writ of 
error without reference to the other defendants. Germain v. 
Mason, 12 Wall. 259; Cox v. U. S., 6 Pet. 172. 

As regards defective service, the motion is based upon an 
affidavit that the Territory has not been served with summons 
cr with a true copy or a certified copy of the writ of error. The 
statute relating to writs of error, however, provides for the 
service of a copy of the assignment of errors with a notice from 
counsel that a writ of error has issued. R. L., Sec. 1880. The 
record contains a certificate of this serviċe by the high sheriff. 
No summons is provided for in connection with the writ of 
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error and therefore the general statute relating to service ot 
process, R. L., See. 1721, is not applicable. This point was 
suggested but left undecided in Peabody v. Damon, 15 Haw. 
628. 

The writ of error, so far as Ah Sing is concerned, is properly 
sued out and the motion to quash must therefore be denied. 

M. F. Prosser, Deputy Attorney General, for plaintiff (de- 
fendant in error). 

R. W. Breekons for defendants (plaintiffs in error). 


THE TERRITORY OF HAWAI, BY LORRIN AN- 
DREWS, ATTORNEY GENERAL OF THE TERRI- 
TORY OF HAWAII, r». THE KAPIOLANI ESTATE, 
LIMITED, A CORPORATION, AND THE McBRYDE 
ESTATE, LIMITED, A CORPORATION. 


Excerrions rrom Crrcere Cover, Foeru Crreurr. 
+ 
ARGUED SEPTEMBER 4, 1907. Decipep Serremper 16, 1907. 


HAREWELL, C.J., Wiper ano BALLOU, JJ. 


Bounpary—former adjudication——-patent—estoppel. 

A boundary line shown by an unambiguous survey with metes 
and bounds, adjudicated by a commissioner of boundaries and 
followed in a land patent, is not to be modified by extraneous 
evidence. The Territory is estopped from disputing the descrip- 
tion contained in the patent.: 


OPINION OF THE COURT BY HARTWELL, C.J. 


This was an action to quiet title in a long strip of land which 
the Territory claimed as part of the aknpuaa of Hanapepe while 
defendants claimed that it was part of the Hi of Kuiloa, the 
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title of which was admitted to be in the Kapiolani Estate, 
Limited, subject to a lease to the McBryde Estate, Limited. 
Jury being waived the circuit court, after hearing the evidence, 
gave judgment for the defendants. 

In the action to determine this title brought against the 
lessees of the alinpuaa by MeBrvde Estate, Ltd., this court 


passed upon some of the questions now presented. The pro- 
ccedings for adjudication of the boundaries of Kuiloa, with the 


descriptions of the boundary contained in the commissioner’s 
decision and Gav’s survey, appear in the report of that case. 
McBryde Hstate vr. Gay & Robinson, 15 Iaw. 117. Tt was 
there held that the commissioner’s description “was, necessarily, 
in general terms only and was intended to be made more specific 
by a survevor who shonld first actually run the lines on the 
ground;” and that the “notes of survey as entered became a 
part of the record so signed and of the decision.” p. 121. 
Although the plaintiff is not bound by the rulings made in the 
action against its lessees, we do not hesitate to adopt them as 
the law which is applicable to the same facts appearing in this 
case. No suggestion against the propriety of those rulings is 
made by the plaintiff but it claims that the evidence which is 
in this case or was offered and refused is in material respects 
different from that which appeared in the former case, referring 
to the commissioner’s notes of evidence given at the hearing 
of the petition to fix the Kuiloa boundary and his entry in his 
record, “Decision according to the evidence of Opae,” who was 
one of the witnesses, and to the evidence of Gay and Robinson 
concerning the construction placed upon the decision by the 
commissioner himself and by other persons affected by it. The 
plaintiff claims that the grant of the ili of Kniloa was merely 
of a fishing right along the easterly bank of the river which it 
claims to be the boundary of TTanapepe and that this appears not 
only in the commissioner’s notes and record but in the evidence 
of several native residents, showing that it was always under- 
stood by the residents that the land belonged to Hanapepe and 
the water to Kuiloa. 


396 SEPTEMBER, 1907. 


Tt is claimed that the court erred in excluding the evidence 
of the expert surveyor, Monsarrat, to the effect that if the 
commissioner had intended, as claimed by the plaintiff. to have 
the boundary include merely the river leaving the land outside 
as part of Hanapepe, his instructions to go along the bank of 
the river through all its windings and turnings would require 
the surveyor to run his line, as nearly as he could do, to the 
hank without getting into the mud or marsh. But we are met 
with the fact that the survey is signed not only by the survevor 
but by the commissioner as part of his decision and that, as ruled 
in the former case, if there is any inconsistency between the 
survey and the nore general terms of the commissioner’s descrip- 
tion the survey must prevail, but that “no substantial conflict 
necessarily exists.” The decision concerning the boundary, in- 
cluding therein the survey, is too clear and definite to permit 
explanation by extraneous evidence. 

The plaintiff’s position that the commissioner’s notes and entry 
referred to showed that he considered that the ili consisted of 
water only and that the survey would be such as would naturali, 
he made if intended to include the river within its banks and not 
taking in marsh or hard land under the line of high freshet or 
tide water, and therefore that the survey is susceptible of ex- 
 lanation with the notes and entry, might be correct if there 
were any uncertainty in the survey which was adjudicated a» 
the boundary. But as the only ground for admitting the evi- 
dence would be the uncertainty of the surveyed line it would 
be reversing the rule in such matters to regard the line as un- 
certain because of the evidence and to admit the evidence to 
explain the uncertainty produced by it. Moreover, if it were 
vlear that the commissioner regarded the ili as consisting merely 
ot the Ifanapepe river, yet, as he declared its boundary to be 
one which included land as well, the line shown by the survey, 
which he adopted, and signed, would be his final adjudication. 
While the evidence is clearly inadmissible it would not, if ad- 
mitted, sustain this contention for it shows that Opae testified 
“low land (belonged) to Kuiloa.” 
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The defendants’ evidence that the boundary of the Eleele 
land established by the commissioner November 23, 1873, was 
“along the land of Kuiloa,” shows that Fleele is not coterminous 
with Hanapepe, while Land Patent 8148 of the ili of Kuiloa, 
which was granted on the application of Kapiolani Estate, 
Limited, October 15, 1902, follows the Gay survey and appears 
to estop the plaintiff from claiming any of the’land granted. 

The defendants might well have rested their case on the 
patent. Its unambiguous description of the land requires no 
explanation. Although issued, as required by law, in the name 
of Kaaha, to whom the land commission award was made, it was 
properly admitted in evidence the Territory having no right to 
inquire how the title, admitted to be in the defendant lessor, 
was acquired. As the undisputed evidence shows the title in 
the disputed strip to be in the deefndants, it is unnecessary to 
pass in detail upon the exceptions relating to admission and 
rejection of evidence. 

Exceptions overruled. 

M. F. Prosser, Deputy Attorney General, (C. R. Hemenway, 
Attorney General, with him on the brief,) for plaintiff. 

W. A. Kinney and C. W. Ashford for defendants. 
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ISAAC S. KAIU AND JOSEPHINE KAIU v. MIKAHALA 
K. KAEO AND S. K. KAFEO. 


ÅPPEAL FROM Circurr Juper, Firra CIRCUIT., 
ARGUED SEPTEMBER 3, 1907. Decipen SEPTEMBER 20, 1907. 


HarrweLL, C.J., Witper anp BALLOU, JJ. 


CANCELATION OF INSTRUMENTS. 
A decree dismissing a bil] to cancel a deed is affirmed on the 
evidence. 


OPINION OF THE COURT BY BALLOU. J. 


This was a bill to cancel a deed, alleging in substance that 
isaac S. Kaiu was the owner of a piece of land at Nawiliwili 
worth $1200 and two lots at Waipouli worth $1900; that he 
was in trouble and threatened with being arrested on a criminal 
charge connectéd with an indebtedness to W. H. Rice, and 
that on the advice of defendant, S. K. Kaeo, an attorney at 
law, he conveyed the land to the latter’s wife, Mikahala, with 
he understanding that after the trouble was over she would 
reconvey to Isaac’s wife, Josephine Kaiu; that the consideration 
of $280 named in the deed was inadequate; that no part of it 
was ever paid to the plaintiffs; that the amount was inserted 
Lecause S. K. Kaeo informed Isaac Kaiu that it was necessary 
to have some consideration named in the deed; that thereafter 
the plaintiffs, being frightened and under the influence of said 
S. K. Kaeo, joined in a mortgage of the land made by defend- 
ants to George N. Wilcox; that thereafter defendants claimed 
that the deed was an absolute conveyance and proceeded to 
demolish one of the buildings on the lands. The bill prayed 
“that respondents be ordered to produce in court said deed 
executed by petitioners to said Mikahala K. Kaeo and deliver 
the same to the clerk of the court and the same to be turned 
ever to petitioners;” for a reconveyance to Josephine Kaiu free 
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and clear of incumbrances; with prayers for alternative and 
general relief. The answer claimed that the deed in question 
was executed upon the proposal of Isaac Kaiu that Mikahala 
Kaeo buy the lands; that the parcels were worth $450 and $400 
vespectivelv; that beside the consideration named Mikahala 
Kaeo was to pay a mortgage to J. A. Magoon on these and other 
lands of Isaac Kain amounting to $250 with $15 interest; that 
the consideration had been paid and the Magoon mortgage can- 
celled; that the consideration was adequate; and denied generally 
the equities of the bill. The circuit judge, after hearing the 
evidence, decreed that judgment be entered for defendants with 
costs. 

Tt appeared from the evidence that prior to the execution 
of the deed in question on November 2, 1906, Isaac Kaiu was 
in trouble through having issued to W. H. Rice a check for 
%210 without funds to cover it. Rices attorney, Willard, pre- 
pared a mortgage on plaintiffs’ lands, which had been previously 
mortgaged to J. A. Magoon, but this mortgage plaintiffs re- 
fused to sign. According to the plaintiffs their refusal was based 
on the advice of Kaeo, who proposed that they should deed the 
lund to his wife in order that Rice may not be able to get it 
upon execution. Kaeo denies advising them on this subject 
and testifies that a propesition of sale was inade to him by Kain. 
The deed in question was executed but no money passed at the 
time, Kaeo testifying that he kept the money at Kain’s request, 
placing it in a sealed envelope in his safe. 

On November 18th the plaintiffs were at the house of the 
defendants, and Kaeo produced an envelope which contained 
8280 in gold. There is but little diserepancy in the testimony 
as to what was said at this time. Tsaac Kaiu asked if his land 
was sold absolutely and upon Kaco’s answering in the affirma- 
tive said that he understood that it was sold only temporarily 
and that it was to be reeonveved to his wife after his trouble 
was over. Kaeo then said, according to his own testimony, “If 
that is vour opinien then this sale is reseinded. You return the 
money and the lands will be recornveyed to you.” According 


. 
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to Isaac Kaiu, Kaeo said, “Tf I had known that was to have been 
‘Je case I would not have done this. You want me to help you 
and I get nothing for it. T consent if you will pay me back all 
of my money then I will either transfer the land back again to 
zou or your wife.” Mrs. Kahele’s version 1s “If you think that 
way you return the money and we will return the land.” 

In all events, Isaac Kaiu raised no further objection but 
took a small payment from the $280, and two receipts covering 
the balance, and instructed Kaeo to pay the indebtedness to 
Rice, which was afterwards done. The balance was paid to 
Kaiu in small instalments as he called for it, or “borrowed” 
according to plaintiffs’ version. The Magoon mortgage was 
paid off by the defendants, thereby releasing other lands of 
the plaintiffs from this ineumbrance. 

It is obvious that, whatever may have been the misunder- 
standing when the deed was originally executed, the aeceptance 
ov Kaiu, after the issue as to whether the sale was absolute had 
been clearly raised, of part of the consideration together with 
1ceeipts for the remainder which was paid for his benefit, 
amounted to a ratification of the sale. The circuit judge who 
heard the witnesses found that this was a ratification as testified 
to by Kaeo, and we see no reason for disturbing this finding. 
Written instruments are neither to be set aside nor varied by 
parol evidence unless that evidence is clear and convincing. It 
is true that there is a shade of difference in Tsaac Kaiu’s version 
of the conversation, which would still leave the transaction in 
the nature of a mortgage which he could redeem in the indefiniti 
future, but this is opposed to not only the weight of the tes- 
timony but to the theory of plaintiff? own bill and evidence, 
which was that the conveyance was a naked trust and that they 
liad received no part of the consideration. 

There is considerable difference between ihe proposition thar 
the conveyance was one without any consideration, designed iv 
jut the real estate beyond the reach of execution in case of 
trouble, and the proposition that it was a mortgage to raise 
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money with which to avert the trouble; and the plaintiffs’ case 
is not helped by the fact that a great deal of the evidence ad- 
duced to support one theory negatives the other. For example, 
the fact that the deed included only part of plaintiffs’ lands, 
the insistence on the alleged threat of criminal proceedings, and 
the protest against the sum of $280 as “too small,” wonld sup- 
port the idea of mortgage but are inconsistent with the theory 
that Kaiu was trying to avoid execution; while the allegation 
of fright and undue influence, the contention that the expressed 
consideration was only a formality, and the denial that any part 
of it was received, are intended to support the theory of avoid- 
ance of execution, but are out of place if the transaction was a 
mortgage. 

There is bnt little significance to be attached to the plaintiffs 
subsequently joining by way of release in the mortgage to Wil- 
cox. Tnferences on either side can be drawn. Plaintiffs claim 
that it is suspicious that Wilcox should require them to joir, 
but defendants explained that this was because the land was 
described in the deed from plaintiffs to Mikahala Kaeo only 
hy reference to the records in Honolulu. On the other hand, 
the voluntary execution of this mortgage by the plaintiffs cannot 
be reconciled with either theory of their case. They claim that 
it was under the undue influence of S. K. Kaeo, in connection — 
with the trouble over Rice’s check, but the money was then m 
hand to pay the check, as evidenced by receipts which Kain 
admitted that he had received, and although Kaeo is an attorney 
ut law Kain does not claim that he had ever consulted with hiin 
as such or had any business with him. The preexisting relations 
of trust and confidence referred to in Hall v. Winam, 14 Haw. 
206, are here wanting. 

There is a great deal of conflicting testimony as to the value 
of the lands conveyed, but inadequacy of price, if established, 
would not of itself be sufficient cause for setting aside the instru- 
ment. As the cireuit judge says, “The pressure upon petitioners 
to part with their land for less than its full value did not come 
from respondents but was occasioned by the course of Kaiu him- 
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self. Petitioners objection to the deed that the price was too 


small was raised and waived by Isaac Kain on November 18, 
1906.” 


The decree appealed from is affirmed. 


J. Lightfool (Magoon & Taghtfoot on the brief) for plain- 
tiffs. 


C. F. Clemons (S. K. Kaco and Thompson & Clemons on the 
brief) for defendants. 


TERRITORY OF HAWAI v. JACINTHO MIGUEL. 
APPEAL rroM Disirier Macisrrare, LonoLuu. 
ARGUED Seprember 6, 1907. Decipep Serrempsr 20, 1907. 


Ilarrws_i, C.J., Witpur anp BALLOU, JJ. 


CONSTITUTIONAL LAW—inrtowicating liquors—statute, title of—board of 
license commussioners. 

Constitutional questions raised by persons not affected by the 
alleged unconstitutionality are not considered. 

The boards of license commissioners authorized by Act 119, 
Session Laws ot 1907, entitled ‘‘An Act To Regulate The Sale Of 
Intoxicating Liquors, Repealing Act 67 Of The Session Laws 
Of 1905,” are not courts. 

Act 119, Session Laws of 1907, embraces but one subject 
which is sufficiently expressed in its title. 

The refusal of a license under Act 119, to one who has on 
hand intoxicating liguors bought while holding a license under 
a former act, which, on termination of the license, cannot be 
sold by him, is not a taking of his property without due process 
of law. 


OPINION OF THE COURT BY HARTWELL, C.J. 


The defendant was charged July 8, 1907, before the district 
magistrate of Honolulu with selling in Honolulu July 6, 1907, 
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certain intoxicating liquor, known as beer, contrary to the 
provisions of Act 119, Laws of 1907. He admitted the selling 
without a license. The prosecution admitted that he held 
a license under Act 67, Laws of 1905, which expired June 30, 
1907, and that the beer was part of the stock held by him 
while holding the license; that he applied for a license under 
Act 119 and was refused bv the board of license commissioners ; 
also that before June 30, 1907, he applied to the board to 
exchange his license for a license under Act 119 and was 
refused, each application being in the form required by Act 
119. The defendant was found guilty and sentenced to a 
fine of $100 and costs $1, from which judgment he appealed 
to this court on points of law, in substance, as follows: (1) 
In providing for appointment of a board of license commis- 
sioners with authority, in their discretion, to refuse or grant 
applications for licenses and to take evidence upon the appli- 
cations with no appeal from their decisions, the act makes the 
board a court with judicial powers and functions whose acts 
are not subject to review or control by anv other court; as the 
legislature has no authority to create any but inferior courts 
(Sec. 81, Org. Act) the board is unauthorized by law; (2) 
the act deprives the defendant of his property without due 
process of law, contrary to the 14th amendment, he being pre- 
vented by its operation from disposing, after the expiration 
of his license, of the stock of liquors acquired by him while 
holding a license under the act of 1905; (3) the act authorizes 
the board of license commissioners to refuse to grant any 
license and therefore is a probibitory law, and vet its title, “An 
Act To Regulate The Sale Of Spirituous Liquors, Repealing 
Act 67 Of The Session Laws Of 1905,” does not suggest the 
subject and therefore the law is invalid by Sec. 45 of the 
Organie Act requiring that “each law shall embrace but one 
subject which shall be expressed in its title;” (4) the act, in 
requiring higher license fees for the sale of liquors manu- 
factured out of the Territory than for those manufactured in 
the Territory by the licensee, violates Sce. 2 of Art. 4 of the 
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Constitution giving to citizens of cach state “all privileges 
aud immunities of citizens in the several states,” and en- 
croaches upon the exclusive power of congress to regulate 
commerce. 

As the defendant, not being a foreign manufacturer, has 
not brought himself within the class who would be affected 
by the alleged unconstitutional discriminations, the fourth 
ground of appeal will not be considered. 

“There is a point beyond which this court does not consider 
arguments of this sort for the purpose of invalidating the tax 
laws of a State on constitutional grounds. This limit has 
been fixed in many cases. It is that unless the party setting 
up the unconstitutionality of the state law belongs to the 
class for whose sake the constitutional protection is given, or 
the class primarily protected, this court does not listen to his 
objections, and will not go into imaginary cases, notwithstand- 
ing the seeming logic of the position that it must do so, because 
if for any reason, or as against any class embraced, the law is 
unconstitutional, it is void as to all.” Hatch v. Reardon, 204 
U. S. 460. 

There is no obvious reason—no distinction based upon leg- 
islative objects which requires that a law to regulate sales of 
intoxicating liquors should be held to be less immune than a 
tax law from attack upon its constitutionality by persons not 
directly injured by the portions of the law alleged by them 
to be unconstitutional. 

(1) Upon the defendant’s contention that the board of 
license commissioners is an unauthorized body being a court 
and under the supervision of no other tribinal, it is to be 
observed that courts established for administration of public 
justice may have statutory jurisdiction over the subject of 
granting or refusing licenses for the sale of intoxieating liquors 
or the jurisdiction may be given to a designated official or 
board whieh does not thereby become a court. “The judicial 
power of the Territory,” intended by the Organic Act, can be 
vested only “in one supreme court, cirenit courts, and in such 
inferior courts as the legislature may from time to time estab- 
lish.” The inferior courts with which judicial power of the 
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Territory may be vested do not, in the sense in which the term 
is used in the Organic Act, include boards or commissioners 
or supervisors who perform certain functions of a judicial 
nature, it is true, but are not courts cither in the popular or 
technical sense of the term. 

In determining whether to “grant, refuse, suspend, revoke, 


regulate and control licenses” 


the board may subpoena wit- 
nesses, administer oaths to them and take their testimony, and 
although this is a judicial function the right to exercise it is 
not of itself sufficient to constitute the board a court. Such 
bodies as boards of county supervisors, the board of health, 
boards of registration of voters, boards of inspectors of elec- 
tious, or agriculture and forestry, animal inspectors, dental 
examiners, equalization of taxes, medical examiners, prison 
inspectors and of education may be authorized by statute to 
adininister oaths touching any matter or thing whereof they 
have jurisdiction or cognizance by Jaw and to decide finally 
and without appeal such matters as properly come within their 
jurisdiction, and yet it would be a misnomer to classify such 
hoards as courts of justice. They would be lawful bodies even 
if congress had enacted that no conrt could be established by 
the territorial legislature and] that the judicial power of the 
Territory should be vested solely in the supreme, circuit and 
district courts. See Ins. € Lumber Co. v. Macfarlane, 14 
Haw. 489. Furthermore, the act (See.4), in declaring that 
“the exercise of the power, authority and discretion by this 
act vested in the board shall be final in each case and shall not 
be reviewable by, or appealable to, any court or tribunal,” does 
not make the board independent of judicial supervision, Tts 
power, while “subjecit only to the limitations and directions iu 
this act contained,” is strictly subordinate to those limitations 
and directions. Tf it assumes to do anvthing which is unau- 
thorized by the act or declines to do what the act requires of 
it, observance of the law will be required by judicial authority 
when properly invoked. No review may be possible as long as 
the board observes the limitations and directions contained in 
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the act, and yet the wholesome jurisdiction established by law 
continues in full foree to prevent abuses of discretionary power 
and for the enforcement of legal rights. In other words, the 
board is not above the law which creates it. 

(2) We cannot sustain the defendant's contention that he 
is deprived of his property by reason of anything contained in 
Act 119. It does not appear whether he bought his beer after 
or before April 30, 1907, the date of the approval of the act, 
but, if he bought it after, he did so with knowledge that he 
could not sell unless authorized by the license which he then 
held or by a license which he expected to obtain under the new 
act. [f he bought before that date, he lad ne assurance or 
right to believe that the license would be renewed to ‘enable 
him to sell after its expiration, if the act should continue in 
force, or that the act would not be repealed. 

“Tf the publie safety or the public morals require the dis- 
continuance of any manufacture or trafie, the hand of the 
legislature cannot be stayed from providing for its discontinu 
ance, by any incidental inconvenience which individuals or cor- 
porations may suffer, All rights are held subjeet to the police 
power of the State” Beer Co. r. Massachusetts, 97 U. S. 32. 

If he bought after the act was approved. he also knew that 
he had no vested right to a license under it. It is unnecessary 
to diseuss the question further, since the Organic Aet, See. 55, 
provides, “nor shall spirituous or intoxicating liquors be sold 
exeept under such regulations and restrictions as the territorial 
legislature shall provide,” so that selling would be prohibited 
in the absence of territorial legislation regulating or restrict- 
ing it. As the present law expressly saves to him any rights 
accrued under Act 67, Laws of 1905, if he had any cause of 
complaint it would be that the act under which he was licensed 
made no provision for selling liquors whieh should be on hand 
at ihe expiration of his license. 

(3) We do not sustain the defendant’s claim that the act 
is invalid in containing more than one subject, namely, pro- 
hibition as well as regulation of sales, for the aet does not 
prohibit to any further extent than is necessary or proper in 
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reasonable regulation of such sales. Regulating sales implics 
restricting, limiting and defining their number and volume, 
and the times and places of selling and requires the prohibiting 
of sales not made in conformity with the regulations. To 
entitle the act “An Act To Prohibit The Sale Of Tutoxicating 
Liquor When Not Made In Accordance With The Regulations 
Hereof,’ or “When Not Made By Authority Of Licenses 
Granted Under The Provisions Hereof,” would furnish no 
more hint of its contents than is found in the title “To Regu- 
late The Sale Of Intoxicating Liquors.” Tf the act had been 
entitled “An Act To Regulate And Also, In Certain Cases, 
Prohibit The Sale Of Intoxieating Liquor,” the title would 
give no more information than is given by the present title. 
Many cases are cited by the defendant which do not appear 
to go as far as his contention. In Brownson v. Oberlin, 41 O. 
76, Oberlin, under a state law authorizing incorporated vil- 
lages to provide by ordinance against the evils resulting from 
the sale of intoxicating liquor- within the limits of the cor- 
poration, passed an ordinance declaring it unlawful to sell 
intoxicating liquors. It was held that the prohibitory ordi- 
nance was unauthorized. Tn Cantril v. Satner, 59 Ta. 26, 
“regulating the use and sale of intoxicating liquors,” was held 
not to authorize an ordinance which was “entirely prohibitory. 
There is no pretense at regulation.” Sweet v. Wabash, 41 Ind. 
12, holds that a law permitting towns to “regulate all places 
where intoxicating liquors are sold to be used on the premises” 
did not authorize an ordinance prohibiting sales. State v. Fay, 
44 N. J. L. 474, holds that authority to prohibit all sale of 
intoxicating drinks and to license, regulate or prohibit inns 
or taverns did not include authority to regulate sales outside 
of inns and taverns. Paul r. Gloucester County, 50 N. J. T. 
385, holds that “An Act To Regulate The Sale Of Intoxieating 
And Brewed Liquors” may prohibit the sale of such liquors by 
the small measure. “Every liecuse law is to some extent a 
prohibitory law. It prohibits the sale by all persons who have 
no license.” Miller v. Jones. 80 Ala. 89, holds that “An Act 
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To Regulate,” ete., does not authorize an ordinance prohibiting 
sales “either directly or by a prohibitory charge for a license.” 
People v. Gadway, 61 Mich. 255, holds that a similar title 
does not authorize a provision in the act setting apart certain 
territory over which sales are entirely prohibited. Hauck’s 
case, 70 Ib. 896, holds that a later act with a similar title does 
not authorize the sections prohibiting sales in any county upon 
a majority vote. We do not, however, find it necessary in con- 
sequenee of anything which appears in the decisions cited to 
treat Act 119 as invalid. A» said of our county act, “We find 
nothing in the act which is not expressed in its title in the sense 
of being incident germane and cognate thereto.” Castle v. 
Secrelary, 16 Waw. 780. 

Phe well known reason for requiring a simple and explana- 
tory title in order that law makers may not be misled in pass- 
ing bills containing subjects of which they are not reasonably 
apprised by the title has been stated in numerous decisions of 
this court. n. See. 45 Org. Act. “When the general purpose 
is declared in the title, the means for its accomplishment, 
being a penalty, will be presmmed to be intended as a neces- 
sary incident.” Lerrilory v. Wong Feart, 17 Maw. 355. The 
act entitled “An Aet To Enact The Revised Laws Of Wawaii,” 
embraced but one subject and that expressed in its title. Jn 
Re Tom Pong, Ib. 566. <This provision, as it seems to us, 
has a proper relation to the other provisions. The various pro- 
Visions are not incongruous: thcy have a natural connection 
with each other, and are fairly embraced in one subject, which 
is embraced in the title of the act. The presumption is that 
the act is valid. The provision of the Organic Act which is 
now invoked should be liberally construed.” Tibbetts v. Da- 
mon, Ib. 208. 

The most prominent feature, perhaps, of the act under con- 
sideration is not that sales are declared to be unlawful if not 
licensed in conformity with its requirements but that the grant- 
ing of licenses subject to the requirements and’ directions of 
the act is discretionary not, as formerly, with the ininister of 
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iie interior or territorial treasurer but with the board of com- 
missioners. 

Counsel for defendant wish us to construe Sec. 4 of the act 
as giving the board of commissioners prohibitory powers beyond 
anything that would properly fall within the regulation 
referred to in the title, and then declare the title too narrow as 
not including these powers. But it is the duty of courts to 
construe the language of an act, if possible, so as to avoid uncon- 
stitutionality (U. S. v. Coombs, 12 Pet. 72,) and we should 
therefore rather be justified in holding that the prohibitory 
powers which might be implied from Sec. 4 could be exercised 
only to such extent as should not interfere with the object of 
regulation expressed in the title. Myer v. Car Co., 102 U. S. 
1, 12. To declare the act to be invalid because its title is too 
narrow to include the provision for boards of license commis- 
sioners or statement of the powers vested in them would be 
an unjust aspersion upon legislative intelligence and would 
unwarrantably frustrate the exercise of legislative power. 

The judgment appealed from 1s affirmed. 

E. C. Peters (C. R. Hemenway, Attorney General, with him 
on the brief,) for the Territory. 

T. M. Harrison for defendant. 


410 SEPTEMBER, 1907. 


HAWAIIAN TRUST COMPANY, LD., ADMINISTRA- 
TOR OF THE ESTATE OF GENEVIEVE DOW- 
SETT DUNBAR, DECEASED, v. HENRY WATER- 
HOUSE TRUST COMPANY, LD., JAMES H. 
RAYMOND AND PHOEBE K. RAYMOND, HIS 
WIFE. 

ORIGINAL. 


ÅRGUED SEPTEMBER 24, 1907. Drcipep SEPTEMBER 24, 1907. 


Hartwett, C.J., Wreper, J., ano Circuir Juper Dr Borr 
IN PLACE Or BALLOU, J. 


ADMINISTRATOR—power to exchange securities. 
An administrator may exchange securities for shares of greater 
value to which the decedent was entitled. 


OPINION OF THE COURT BY HARTWELL, C.J. 

The question submitted is whether fifty $1000 bonds num- 
bered 71 to 120, secured by a trust deed of the Raymond ranch 
property, bought of the defendants Raymond and his wife by 
Genevieve Dowsett Dunbar, can be exchanged by the adminis- 
trator for fifty $1000 bonds of the same date with the others 
and secured by the same trust deed, the only difference being 
that they are numbered 1 to 50 and being of the first series of 
70 bonds, under the conditions of the deed, might become pay- 
able at an carlier date and are, in the opinion of the adminis- 
trator, more valuable for that reason. The administrator 
claims that the bonds were bought under circumstances which 
would justify a court of equity in setting aside the sale. Mr. 
and Mrs. Raymond agree to the exchange without suit but 
the Waterhouse Trust Company, which holds the bonds as 
collateral seeurity of the decedent’s note for their purchase 
money, declines to accept the bonds in exchange because of its 
doubt of the administrator’s authority to exchange. 
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At the close of the argument of counsel for that company 
the court, without calling for further argument, decided the 
question from the bench affirming the administrator’s power to 
exchange the bonds. Tt was its duty to secure for the estate 
the benefit of the agreement which resulted in a sale and to 
obtain in place of the securities wrongfully issued—whcether 
by mistake or otherwise does not appear and is immaterial— 
those which rightfully would have come to the decedent. The 
title of the administrator’s transferee, and consequently of its 
assign, is as good when the exchange is made without a decree 
as when made pursuant to a decree which would not purport 
to authorize the administrator but would require the defendants 
to act, ordering the vendors to make good with the vendee’s 
adiinistrator their agreement with the vendee by substituting 
for the later numbered securitics those of carlier numbers. 
The holder of a security, if a party to a suit for specifie per- 
formance, could make no valid claim against a decree to rectify 
the agreement of purchase unless its security would be im- 
paired in value, for it would take a good title. See Armitage 
n Metcalf, 1 Ch. Cas. p. 74. 

Kinney & Marx for administrator. 

ALG. M. Robertson for J. TI. and Mrs. Raymond. 

Castle & Withington for Waterhouse Trust Company. 
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ALLAN W. 1. BOTTOMLEY, TRUSTEE, v. WILLIAM. 
A. HALL. 


Exosrrioys from Circuir Court, Pirst Uircurr. 
SUBMITTED SEPTEMBER 20, 1907. Ducipep Oorosser 7, 1907. 
Harrwer C.J., WiLoer anp Barrou, dd. 


EVibENCE—corporation deed. 

A deed of a corporation, acknowledged and recorded, purport- 
ing to be executed by its president and secretary, and bearins 
the imprint of its seal, may be udmitted in evidence without 
further proof. 

BILLS AND NoTES—evidence. 

The identification of the signature of the maker of a promis- 
sory note together with a refusal by him to deny his signature 
is evidence from which the execution of the note may be inferred. 

Ip.—-internal revenue. ` 

An unstamped promissory note issued while the War Revenue 
Act was in force cannot be received in evidence until it is prop- 
erly post stamped in accordance with section 13 of that act. 
31 U. S. St. L. 941. 

Iv.—juriısdiction of district court. 

The amount for which judgment is asked and not the amount 

due determines the jurisdiction of the district court. 


OPINION OF THE COURT BY WILDER, J. 


Action ou a promissory note. Judgment having been ren- 
dered for plaintiff in the cirenit court, jury waived, on appeal 
from the district court, defendant brings exceptions. 

The first exception is to the admission in evidence of a deed 
to the plaintiff from the Washington Mercantile Company. 
Limited, a corporation, the original plaintiff in the district 
court, the objections being that its execution was not proved 


and that the persons signing as president and secretary, respec- 
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tively, of the corporation were neither shown to have been such 
nor to have been authorized by the corporation to execute the 
deed. The deed purports to have been executed by the corpora- 
tion, acting through its president and secretary, and bears the 
imprint of its seal and was acknowledged and recorded. This 
was prima facic sufficient to entitle it to be received in evidence 
without further proof. It was incumbent on the defendant .to 
show, if he could, that the execution of the deed was not author- 
ized. See Porter v. Kapiolani Est. Lid., 18 Haw. 300, 308; 
Koehler v. Black River Falls Ins. Co., 67 U. S. 715, TIT. 
The next exception is to the admission in evidence of the 
note sued on. It is contended that its execution was not 
proved. The record shows that defendant’s signature to the 
note was identified by one witness and defendant himself 
refused to deny that the signature was his. Thus there was 
evidence which would authorize the finding that the note was 
duly executed, and consequently this objection is overruled. 
It is also contended that the note should not have been 
received in evidence because it was not stamped under the war 
revenue act of 1898 (30 U. S. St. L. 448). The note was dated 
March 27, 1901, and therefore, under that act, could not be 
received in evidence until properly stamped. Sec. 13 of the 
act, as amended, provides that an unstamped instrument may 
be subsequently stamped by having the collector of internal 
vevenne of the proper district, upon payment to him of the 
amount of the stamp and of a penalty, affix the proper stamp 
thereto and note on the margin thereof the date of his so doing 
and the fact that such penalty has been paid, in which case it 
has the same effect as if properly stamped in the first instance. 
31 U. S. St. L. 941. When the objection was made that the 
note was not stamped, the trial in the circuit conrt was ad- 
journed for six days, and then plaintiff produced evidence 
tending to show that the note had been deposited with the 
collector of internal revenue for this district, for which a re- 
ceipt was given, for the purpose of having it post stamped 
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according to law, that all necessary steps had been taken to 
that end, and that the note would be properly stamped in 
accordance with the statute when the stamps arrived from 
Washington. This appears from the testimony of the collector 
and is also to be inferred from the receipt which, though intro 
duced in evidence, was not brought np. The question is whether 
this is a compliance with the statute. At the time the note 
was put in evidence the stamp had not been affixed and can 
eeled and the notation on the note by the collector had not been 
made. The conclusion follows, therefore, that the note was 
not stamped according to the statute and should not have been 
admitted. Tt was held in Makainai v. Goo Wan IToy, 14 Haw. 
683, that an instrument not stamped when made can be legally 
stamped afterwards only as prescribed by statute, that is, by 
following the method referred to. The only case which we 
have been able to find that appears to be contrary to our con 
clusion is that of Lerch v. Snyder, 112 Pa. St. 161, which we 
decline to follow as its reasoning is unsatisfactory. This 
exception will have to be sustained. 

The only other exception requiring discussion is in regard 
to the jurisdietion of the district court. The note is fo! 
$372.50 and in the complaint plaintiff asked judgment for 
$300 with costs and attorney’s commissions “expressly waiving 
his claim for the full amount of said note.” The judgment 
was for $300 with costs and attornev’s commissions, thus fol- 
lowing the prayer of the complaint by not including interes 
and the $72 530. The amount for which judgment is asked, 
and not the amount due, determines whether the ease 1s withi . 
the jurisdiction of the court. Lewers & Cooke i. Redhouse 
I+ Haw. 290. This exception is overruled. 

For the foregoing reasons the exception as to the unstamped 
note is sustained, the judement vacated and a new trial ordered. 

W. W. Thaye: for plaintiff. 

C. W. tshford for defendant. 
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MARY CHARMAN ET AL. v. WILLIAM CHARMAN. 
SUBMITTED SEPTEMBER 30, 1907. Ducipep Octossr 7, 1907. 
Uarrwei, C.J., Witper anp Barrou, JJ. 


Equity—quieting title. 

Equity has not jurisdiction to declare a plaintiff’s title and to 
remove a cloud upon it created by assertion of an adverse claim 
followed bf acts of trespass and annoyance to the plaintiff, where 
the respective claims depend upon the settlement of a iegal con- 
troversy under a will. 


OPINION OF THE COURT BY HARTWELL, C.J. 


The plaintiffs brought a bill to quiet their title in a parcel 
of land in their possession devised to them by George Charman 
and which the defendant claimed, “by reason of which said 
claim said premises have been damaged and the above named 
plaintiffs have been and are unable to dispose of and lease 
the said premises to advantage.” The prayer is that the defend- 
ant be required to set forth the nature of his claim, that the 
same be determined, that the court adjudge that the plaintiffs 
are the owners and that the defendant has no right, except 
as one of the devisees under Charman’s will, and that the de- 
fendant and those claiming under him “be forever debarred 
from asserting any claim whatever in and to the said premises 
adverse to the plaintiffs” and for further relief. The defend- 
ant demurred to the jurisdiction and at the same time answered, 
denying the plaintiffs’ ownership and averring that Charman 
had no title but that the land belonged to one Likeke, whose 
mortgage on it dated July 22, 1869, assigned to Charman 
September 13, 1874, was of record, not being fully paid or 
cancelled; that Charman as mortgagee had collected the rents 
to liquidate the mortgage debt, and since his deecase that his 
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devisees were collecting them. At a former hearing, uo evi- 
dence being taken, the judge, upon the pleadings, made a decree 
for the plaintiffs, which on appeal was reversed, this court 
saying, “This is a snit brought apparently to remove a cloud, 
but under the allegations of the amended bill there is no cloud 
for equity to remove. Trrespective of this, however, the deerce 
cannot be sustained,” since the answer denying the plaintiffs’ 
title required them to prove it before being decreed to be the 
owners, and as the bill averred the defendant’s “interest in 
the land in common with the plaintiffs,” it cannot be held from 
the pleadings that the defendant had no estate in the land. 
Charman v. Charman, 17 Haw. 171. The cause having been 
remanded, the judge found upon the evidence that Charman 
died January 5, 1892, his will, dated June 27, 1887, having 
been admitted to probate February 18, 1892: that at its date 
and until his death he was lawfully seized and in possession 
of the Jand: that he devised to his wife, Mary Charman, for 
life “the store and land now leased to T. Turner, the store 
and Jand now leased to Gonsalves, remainder in fee to Moses 
Miller,” and that ihe plaintiff Mary Charman is entitled to 
immediate posscssion thereof. 

After signing an opinion which contains these tindings the 
judge signed a decree for the plaintiffs Mary Charman and 
Moses Miller, which sets forth the findings above mentioned, 
and declares that it appeared froin the evidence that the defend- 
ant had at divers times since about July 2, 1903, asserted a 
claint of title to the land in his own right upon the ground 
that the plaintiffs took no title nnder the will beeanse Charman 
had never foreclosed the mortgage, and that “the plaintiffs 
having presented their case herein to a practical conclusion 
thereof upon the pleadings on file herein, whereupon the 
defendant by his counsel orally disclaimed the truth of his 
answer on file. and further renounced any claim of title in fee 
in himself or in said W. Likeke to any part of the land deserihed 


in said complaint. and therenpon admitted the title of the plain- 
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tiffs thereto and that defendant makes no laim whatever to 
the land in suit other than as a devisec” for life, and that the 
defendant, “notwithstanding the final disclaimer of the allega- 
tions in his answer, made as aforesaid, and not alone asserting 
a claim of title to said disputed property, has heretofore made 
said claim the basis of actual and repeated interferences with 
plaintiffs’ enjoyment of said property, and of trespasses on said 
premises and assault upon the plaintiffs, and their agent.” 
The decree goes on to recite defendant’s demands for rent upon 
the plaintiffs’ tenant, a criminal assault upon the premises 
made by the defendant upon the agent of the plaintiff Mary 
Charman, his secret collection of rent from tenants and con- 
tinuing to press his claim of ownership upon them whereby 
they were intimidated and driven from said premises from 
fear of the defendant, and of legal proceedings for rent thereby 
cansing portions of the premises to remain vacant and prevent- 
ing Mary Charman from leasing to advantage, the decree 
declaring that the defendant has no right in the land other 
than as a devisee of a life interest of the house and lot by him 
oceupied as a dwelling house, which does not include “anv of 
the store and land leased to T. Turner;” that the plaintiff 
Mary Charman has a life estate and the plaintiff Miller the 
remainder in fee in the premises leased to Turner, which are 
decreed to consist of certain land ineluded in the disputed 
pieces described in the decree; that the title of Mary Charman 
and Miller therein is hereby forever settled and quieted in 
them, according to their several estates therein as aforesaid, 
as against all claims and demands at law or in equity by the 
said defendant William Charman, and those claiming or to 
claim by, through or under him. The decree continues: “And 
it therefore appearing that the title of the plaintiffs to said 
property by said will devised to them under clause ‘5th’ there- 
of, to wit: ‘Sth. The store and land now leased to L. Turner,’ 
should be quieted against the claim of title and right of posse» 
sion thereto made bv the defendant, under his claim under 
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said will as aforesaid; and further, that until the provisions 
of said will with respect to the estate thereby given to the de- 
fendant under clause 4th thereof, and with respect to the estate 
thereby given to the plaintiffs under clause 5th thereof, shall 
be construed and determined, said will constitutes a cloud upon 
the title of the plaintiffs to said premises intended to be devised 
under said clause 5th, the same being ‘the store and Jand now 
leased to L. Turner,’ which cloud the plaintiffs are entitled, 
under the evidence, to have removed ; 

“And it further appearing that the claim of said defendant 
coupled with his said acts based thereupon, constitutes a cloud 
upon the title of said Mary Charman and Moses Miller to said 
property, injuriously and vexatiously embarrassing and affect- 
ing the same, and it is just and expedient that such likewise 
cloud should be removed.” 

The decree concludes with a perpetual injunction of the 
defendant and all claiming under him from claiming any right 
in the premises adjudged to constitute the store and land leased 
to Turner either under the will or otherwise and from bringing 
any suit or action to disturb plaintiffs’ possession and title or 
otherwise disturbing them in -their quiet enjoyment of the 
premises. 

This was unnecessary verbiage, with repetitions and recitals 
of findings and of matters of evidence which are not required 
in a decrec declaring that the leasehold devised to the plaintiffs 
ineludes the lot in dispute: that the defendant’s claim thereto 
was unfounded and enjoining him from its assertion. 

But the bill cannot be sustained. Equity has no jurisdiction 
of the controversy whether the description in the will of the 
land devised to the plaintiffs, namely, the Turner leasehold, 
or the description of the land devised to the defendant, namely, 
the testator’s dwelling house and lot, included the lot in ques- 
tion. This was a question of law presenting no equitable con- 
siderations. An action to quiet title would have settled the 
question, and if after judgment in their favor the defendant 
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had interfered with the plaintiffs’ possession unrestrained by 
actions of trespass a bill for an injunction would lie. In 
Fritz v. Grosnicklaus, 20 Neb. 413, cited in the argument for 
the bill, the plaintiffs intending to form a partnership with 
the defendant purchased land with their own money, taking 
the deed in the name of the intended firm. The partnership 
was not formed, but the defendant claimed the land as partner- 
ship property. Equity alone could furnish relief by declaring 
the plaintiffs’ right, enjoining the defendant and requiring 
him to release to the plaintiffs. 

The present case does not come within the classes of cases 
enumerated in the statute defining the jurisdiction of equity 
nor is it a case “where there is not a plain, adequate and com- 
plete remedy at law.” Sec. 1834, R. L. No case is cited, 
and we are aware of none, which holds that a claim of ownership 
followed by acts of trespass and annoyance constitutes a cloud 
upon title merely because the claim is based on a written instru- 
ment. In Whitehead v. Shattuck, 188 U. S. 146, 151, the 
court discusses Holland v. Challen, 110 U. S. 15, relied on by 
the plaintiff, which was a bill brought under a statute of 
Nebraska to quiet title, alleging that the defendant claimed an 
interest adverse to the plaintiff which so affected his title as 
to render a sale or other disposition of his property impossible 
and disturbed his possession, and praying that the defendant 
be required to show the nature of her adverse interest that 
his own title be adjudged valid, and the defendant decreed to 
have no estate in the premises and enjoined from hindering 
the plaintiff in his possession. A demurrer to the jurisdiction 
was sustained. To the defendant’s claim that the plaintiff’s 
title had not been adjudicated, and that equity would therefore 
not remove a cloud upon it, the conrt said, p. 158, that the 
statute anthorized the proceeding not merely when a bill of 
peace would lie, “but also to prevent future litigation respect- 
ing the property by removing existing causes of controversy as 
to its title and so embraces cases where a bill quia timet to 
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remove a cloud upon the title would lie;” and, p. 154; that ot 
“authorized a suit in either of these classes without reference 
to any previous judicial determination of the validity of the 
plaintiffs right.” But, as pointed out, p. 155, “no word was 
expressed intimating that suits of the kind could be main- 
tained in the courts of the United States where the plaintiff 
has a plain, adequate and complete remedy at law and such 
inference was specially guarded against.” 

Holland v. Challen is further explained in Scott v. Neely, 
140 U. S. 106, a case under a Kentucky statute similar to that 
of Nebraska, which, as the court said. merely did away with 
the necessity of previous adjudications at law in favor of the 
plaintiff’s right, “it being declared sufficient to eall into exer- 
cise the powers of a court of equity that he was in possession 
of the land and of the title and was disquieted by an assertion 
of a claim to the property by the defendant.” In Smyth v. 
New Orleans Canal Co., 141 U. S. 656, a demurrer was sus- 
tained to a bill setting forth the plaintiff’s title from the state 
and that the respondents claimed under French grants, praying 
that he be declared owner and put in possession and have an 
accounting. ‘Whether that title can be enforced against other 
claimants wil] depend of course upon the validity of the an- 
cient grants produced, and of the proceedings by which Louisi- 
ana is alleged to have acquired the property. That can be 
shown in an action at Jaw as well as in a suit in equity. The 
facts upon which a title to the premises in controversy rests, 
or by which such title can be defeated, can be readily shown 
in an action at law” in which “all the facts can be established 
and all the questions necessary to determine the right to the 
property can he considered and disposed of.” Devine v, Los 
Angeles, 202 T. S. 313, a bill to remove a cloud upon a title 
originating with a Spanish grant confirmed by a treaty and 
patents, averred that the city claimed the Los Angeles river and 
its waters under usages of Mexico and Spain in vogue prior to 
the cession of California under the treaty of Guadalupe Hidalgo 
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and also under acts of the legislature of California; that the 
claim of the city is based upon a certain construction of the 
treaty, of an act of congress and certain acts of the California 
legislature and of city charters adopted in pursuance of an 
erroneous construction of the treaty and act of congress. The 
bill averred the defendant’s assertion and assumption of the 
right to control the river and its tributaries, its obstruction of 
the land owners’ ditches, preventing the use of the water to irri- 
gate the plaintiff’s lands, resulting in destruction of their values ; 
that these things, together with the claims and threats of the 
city to sue the complainants, cast a cloud upon their title and 
largely destroyed the market values of their lands. The bill 
was dismissed for lack of jurisdiction. The vourt, after observ- 
ing that the case was apparently brought under the statute pro- 
viding that “an action may be brought by any person against 
another who claims an estate or interest in real property adverse 
to him for the purpose of determining such adverse claim,” said, 
“We do not understand, however, that a bill will lie to dispel 
mere verbal assertions of ownership as clouds on title.” 
Under our former ruling that “under the allegations of the 
amended bill there is no cloud fur equity to remove,” the plain- 
tiffs were at liberty to move to amend by averring facts consti- 
tuting a cloud, but the evidence now shows that under the deci- 
sions above cited such amendment could not have heen made. 
Decree appealed from reversed, bill dismissed. 
L. J. Warren (Smith & Lewis on the brief) for plaintiffs. 
J, Lightfoot (Magoon & Lightfoot on the brief) for defend- 
ant. 
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IN RE ASSESSMENT OF TAXES, WAILUKU SUGAR 


COMPANY. 
APPEAL vrom Tax ArpraL Court, Srconp TAXATION 
Division. 
ARGUED OCTOBER 3, 1907. Decipep Ocronsr 11, 1907. 


HARTWELL, C.J., Witprr anp BALLOU, Jd. 


TAXATION. 
A valuation made by the tax appeal court 1s sustained vot 
being shown to be erroneous or based on a wrong theory or 
insufficient or defective data. 


OPINION OF THE COURT BY HARTWELL, C.J. 


The property of the company returned by it at $1,700,000, 
was assessed at $2,380,000, and valued by the tax appeal court 
at $2,000,000. The assessor appeals from that valuation. 
The board of equalization took from the stock quotations the 
prices bid for the shares, namely, $275 a share for the old issue 
of 7000 shares, and $150 a share for the new issue of 7000 
shares, and, deducting twenty per cent., arrived at the valua- 
tion of $2,380,000, acquiesced in by the assessor who testifies 
that he also considered other matters such as net profits, gross 
receipts and running expenses and that he preferred the basis 
of $200 a share for the entire issue of 14,000 shares, at whieh 
priee twenty shares were shown to have been offered, which, 
after deducting fifteen per cent., would have left $2,240,000 
for the valuation; that he considered $2,200,000 a correct valu- 
ation and that $2,000,000 “would be about right.” By valuing 
the property by items, taking cane land at $200 an acre and 
taro and rice lands at $300, prices shown to have been paid in 


the neighhorhood, he made an estimate of $2,220,223. 
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The property was taxed the previons year on a valuation of 
$1,700,000 and the sum of $600,000 has since been expended 
upon it for improvements, consisting mainly of a new sugar 
mill. 

It is urged by the assessor that the property was enhanced 
in value to the amount of this expendituie, while the company 
insists that it cannot be said that the outlay has accomplished 
more than to keep up the efticiency of the plantation and that 
whether results will indicate a commensurate increase in value 
remains to be seen. ‘ 

Nothing is more diffieult to define than values. Sugar plan- 
tation property may be worth its definitely ascertained salable 
or purchasable value or its value as shown by profits obtained 
oy obtainable, depending upon skill and judgment as well as 
expenditure of money, the result being contingent upon vari- 
able factors of cost of production and market prices. It would 
be entirely unsafe to test values of corporation property solely 
by sales of shares of its stock or by prices offered without re- 
gard to the number of shares sold or bid for or whether they are 
hought for investment or speculative purposes. No hard and 
fast rule of testing values can be made to apply in all cases 
and yet practical common sense and a desire to assess at their 
fair value furnish an excellent guide. 

The appraisement of the board of equalization making the 
shares about $142 is probably a reasonable estimate of the sum 
for which the plantation could readily be sold, but the appeal 
court, after hearing the testimony of the assessor as well as of 
the manager, Mr. Wells, placing the valne at $1,700,000, 
valned the property $300,000 above his estimate and lowered 
the assessor’s $380,000. 

This court has uniformly held that it does not reduce or 
increase the valuation made by a tax appeal court which 
appears to be fair and just, but allows it to stand unless shown 
to be erroneous, or based on a wrong theory or insufficient or 
defective data. Hind v. Willfong, 18 Haw. 125; Assessor v. 
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Rapid Transit Qo., 15 Ib. 3; Oahu R. € L. Co., v. Assessor, 
17 Ib. 163; Tas .lssessor v. Wilder, Ib. 425. 

The assessor’s opportunity to sustain his valuation by evi- 
dence ends when he rests the case with the tax appeal court 
whose responsible duty is to value the property in accordance 
with the facts betore it, using its own common sense and ils 
knowledge of existing conditions. 

In this ease, while a higher valuation bv the appeal court 
might properly have been sustained, we do not feel at liberty 
upon the evidence to add to its valnation. 

M. F. Prosser for the tax assessor. 

WW. A, Kinney and J. L. Coke for the taxpaver. 
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IN RE ASSESSMENT OF TAXES, M. P. ROBINSON 
AND CECIL BROWN. 


APPEAL FROM Tax AprrraL Court, First Division. 
SUBMITTED SEPT. 30, 1907. Decipep Ocr. 17, 1907. 


HarrweLL, C. J., WiLoer anp Barrou, JJ. 


TAXATION—-national bank shares. 
National bank shares are not “public stocks’ and cannot be 
taxed as such. 


OPINION OF THE COURT BY WILDER, J. 


This is an appeal by the tax assessor of the first taxation 
division from a decision of the tax appeal court refusing to 
sustain an assessment against Cecil Brown and M. P. Robin- 
son on their shares in the First National Bank of Hawaii. 

Section 5219 of the United States Revised Statutes provides 
that “Nothing herein shall prevent all the shares in any asso- 
ciation from being included in the valuation of the personal 
property of the owner or holder of such shares, in assessing 
taxes Imposed by authority of the state within which the 
association is located; but the legislature of each state may 
determine and direct the manner and place of taxing all the 
shares of national banking associations located within the 
state, subject only to the two restrictions, that the taxation 
shall not be at a greater rate than is assessed upon other 
moneyed -capital in the hands of individual citizens of such 
state, and that the shares of any national banking association 
owned by nonresidents of any state shall be taxed in the city 
or town where the bank is located, and not elsewhere. Nothing 
herein shall be construed to exempt the real property of asso- 
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ciations from either state, county, or municipal taxes, to the 
same extent, according to its value, as other real property is 
taxed.” Under this section territories have the same power as 
the states in respect of taxing national bank shares. Talbott 
v. Silver Bow County, 139 U. S. 488. 

The contention of the assessor is that national bank shares 
are “public stocks” within the meaning of R. L., See. 1215, 
providing that personal property for purposes of taxation shall 
mean and include, among other things, “publie stocks and 
bonds not exempted by law from taxation,” and that as such 
they are taxable pursuant to the federal statute referred to. 

That national bank shares are not “public stocks” would 
seem to follow from the case of Oahu Railway Co. v. Brown, 
8 Haw. 163, whieh held that Oahu Railway & Land Co.’s 
bonds could not he taxed as ‘publie bends,” Tn the opinion 
in that case it was said on p. 165, “We take the word ‘public’ 
to mean of or relating to the government.” The distinction 
between the popular and technical meaning of “public? was 
pointed out. In view of that meaning of the word “public,” 
it cannot be said that national bank shares are “publie stocks.” 
In Hall v. County Commissioners of Middlesex, 10 Allen 100, 
it was held that bonds issuéd by a state and a city for aiding in 
the construction of railroads were “publie stocks and securi- 
ties.” And in Hale v. County Commisstoners of Hampshire, 
137 Mass. 111, it was held that bonds issued by a railroad cor 
poration which was created by congress and to which congress 
had made large grants of land to aid im its construction fos 
publie purposes, the mortgage seeuring the bonds being as 
required by law filed in the offiee of the sceretary of the 
interior, and the corporation being to some extent subject to 
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government control, were not 
These two Massachusetts cases are in line with the opinion of 
this court in the Oahu Railway Company case. A national 
bank is organized under an act of congress, is subject to goy 
crnment control, and serves a publie purpose, but it is also 


organized for private business and with a view to individual 
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profit, and its shares, according to the ruling of this court in 
the Oahu Railway case cited, are not taxable as “public stocks.” 

There appearing to be no statute of this Territory taxing 
national bank shares in accordance with law, it is unnecessary 
to discuss any other question submitted. 

C. R. Hemenway, Attorney General, and M. F. Prosser for 
the tax assessor. 

Castle & Withington, Smith & Lewis and L. J. Warren for 
the taxpayers. 


YEE CHIN, SITAR LUM, YEE PING, TOM HU, FONG 
KU, CHOI KEE, TOM WAT AND CHONG KEE, 
CO-PARTNERS DOING BUSINESS AS WO SING 
& CO. « YUEN KAU, DOING BUSINESS UNDER 
THE NAME OF Y. AKAU. 


Svemieren Ocroner 3, 1907. Decipen Ocroner 17, 1907. 


HARTWELL, C.J., Winper ann BarLov, JJ. 
3 b , 


ACCOUNT STATED. 
Evidence held sufficient to support decision. 
Srarvres—construction. 


R. L. 1747 does not require the decision of a circuit court in 
a jury waived case to contain special findings of fact. 


OPINION OF THE COURT BY.BALLOU, J. 


This is an action npon an account stated in which the cirenit 
court, Jury waived, gave judgment for the plaintiffs for $41.89. 
The plaintiffs’ witnesses testified to the effect that a bill for 
goods sold and delivered amounting to $43.89 had been repeat- 
edly sent to defendant: that plaintiffs’ collectot had called 
upon the defendant who promised to pay when he had money; ` 
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that he had paid $2 on account; that he subsequently promise: 
one of the partners of the plaintiff firm to settle a little at a 
time. This is evidence from which an account stated could be 
inferred; and defendant's guarded denials merely raised an 
issue of fact which is not for us to pass upon. The assignment 
of error relating to the insutticiency of the evidence to support 
the decision must therefore be overruled. 

Upon cross examination of one of the plaintiffs, defendant’s 
counsel was permitted, over objection, to go into the date of 
original sale on which the account stated was based, which 
proved to be nearly four years before the date of the account 
stated. The manifest object of this was to diseredit plaintiffs’ 
claim by showing its staleness, and there was no error in then 
allowing the witness on redirect examination to testify why 
the plaintiffs had not brought suit at an earlier date, and so 
far as their reason was based upon their collectors reports of 
defendant’s repeated promises it was not open to the objection 
of being hearsay. 3 Wigmore Evidence, See. 1789. Admis- 
sions by the defendant of the correctness of the uecount, though 
subsequent to the date of the account stated as laid in the dec- 
laration, were of course competent evidence. 

The decision of the court was in writing, as required b, 
R. L. See. 1747, but defendant assigns as error that it contained 
no findings of fact based upon the evidence. The statute 
clearly does not require findings of fact, as we have already 
held. Watatua Agricuftiral Co. v. Oahu Railway & Land Co., 
18 Haw. 81, 87. 

The judgment is athrmed. 

W. W. Thayer for plaintiffs, 

E. M. Watson for defendant. 
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OAHU RAILWAY & LAND CO., A CORPORATION, v. 
JAMES ARMSTRONG. 


APPEALS FkOM CIRCUIT Junek, Frest Crecurt. 
ARGUED OCTOBER 14, 1907. Decrpep Ocrossr 17, 1907. 


HARTWELL, C. J., Wiper, J., anp Crrcurr Juper De Bour 
ın Prace or BALLOU, J. 


Equitry—practice—intervention. 

A bill for an injunction having been sustained on appeal from 
a decree dismissing it and the cause remanded for “such further 
proceedings as may be proper not inconsistent with this opin- 
ion,” the judge, at the hearing of plaintiff's motion for an in- 
junction, properly denied the defendant’s offer of evidence, 
claimed to be a new defense, and also the motion of a person 
interested in the subject matter of the suit to be allowed to 
intervene. 


OPINION OF THE COURT BY HARTWELL, C.J. 


Upon the plaintiff's appeal from a decree dismissing his bill 
to enjoin the defendant from maintaining a certain iron pipe 
used for the conveyance of water across Lehua avenne, Pearl 
City, Oahu, and under the railroad track of the plaintiff we 
held “that the defendant should be enjoined from maintaining 
the pipe line in question,” reversed the decree and remanded 
the cause “for such further proceedings as may he proper not 
inconsistent with this opinion.” Ante, p. 258. The decision 
was rendered February 11 last. The plaintiff thercupon moved 
the cirenit judge for a deeree enjoining the defendant under 
penalty of being adjudged in contempt from maintaining the 
pipe line. The attornevs for the respective parties appeared 
and the motion was heard Febrnary 18 and taken under ad- 
visement. The defendant offered to prove that after he 
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acquired the casement to take water across Lehua avenue to 
the makai end of the premises sold to him by the plaintiff the 
plaintiff conveyed to Colburn, without reserving the right to 
take the water over it, the land from and through which the 
original source of supply was taken and that in view of the 
change that the defendant afterwards made in the location of 
the source of supply it was now impossible for him to return 
to the original ditch or box by virtue of the conveyance made 
by it to Colburn. Upon objection by the plaintiff the offer 
was denied. The decree was then signed August 30 but after- 
wards, on motion of the defendant. was set aside Sept. 20 on 
the ground that it was inadvertently made. The defendant 
then renewed his offer of the proof above mentioned to which 
the plaintiff objected on the ground that the facts were known 
to the defendant at the time of the trial. - The court, September 
26, sustained the objection, rejected the offer of proof and 
made a decree of perpetual injunction from which the defeu- 
dant appealed. September 10 the plaintiff had moved for an 
order to show cause why the defendant should not be punished 
for contempt for failing to obey the perpetual injunction, upon 
which motion the judge ordered and adjudged on September 
17 that the defendant was guilty of a disobedience of the 
mandate in violating the injunction and giving him thirty 
days within which to obey it under penalty of being adjudged 
guilty of contempt but this order appears to have been vacated 
by the order setting aside the deeree. Upon the rejection, 
September 26, of the defendant’s offer of proof, a motion was 
presented by L. L. MeCandless for leave to intervene as a 
party defendant to protect his interest in the canse, to that end 
usking leave to file an answer to the plaintiff’s bill upon the 
ground that the defendant, July 13, 1905, conveyed to him by 
warranty deed a one-half interest in the land deseribed in the 
defendant’s answer and at the same time executed a mortgage 
to him of his other one-half interest, which mortgage is still 
held, the deed and mortgage having been recorded July 14, 
1905, so that he, MeCandless, now holds the entire legal title 
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to this land; that the facts on which he is advised that he has 
a good defense to the matters alleged in the bill are that the 
plaintiff in June, 1906, consented to, changed and lowered the 
grade of Lehua avenue and removed the wooden box through 
which the defendant originally took the water for irrigating 
the land in question so that it is now impossible for the de- 
fendant or for McCandless to return to the former location 
for the water supply and that the granting of the injunction 
would do irreparable injury to the land and to his interest 
therein. The motion was denied and appeals taken by the 
defendant and also McCandless were allowed. 

The defendant claims that bv the terms of the remanding 
order he is authorized to present a further defense under the 
ruling in Bierce v. Hutchins in which the appellate court 
reversed the judgment of this court remanding the cause “for 
further proceedings in conformity with the opinion of this 
court,” and in which this court has held “The defendant should 
be allowed to present any points raised by his bill of exceptions 
not covered by the opinion of the Supreme Court of the United 
States.” Ante, pp. 374, 376. 

It was undoubtedly the intention to remand the present cause 
for the purpose of enabling the plaintiff to obtain from the 
circuit judge the injunction prayed for by the bill and to 
secure by appropriate proceedings the observance of the injunc- 
tion. In the Bierce case the record presented defenses which 
have not been passed upon and which remain to be considered. 
The case is not authority for allowing this defendant to present 
before the circuit judge a new defense especially upon facts 
prestunably known to him at the former hearing. But it is not 
apparent that a new defense is proposed since the purchaser 
from the plaintiff, of land in which the defendant had acquired 
an easement, would buy subject to the easement. The motion 
was therefore properly denied. 

The rule upon the introduction of new parties is, “Tf the 
interest of the defendant requires their presence he takes the 
objection of nonjoinder and the complainant is foreed to amend 
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or hig bill is dismissed. If at the hearing the court finds that 
an indispensable party is not on the record it refuses to pro- 
ceed,” Shields r. Barrow, 17 How. 153, but “A complainant 
cannot be compelled to add new parties to his bill if he chooses 
to take the responsibilitv of their not being made parties,” 
Fletcher’s Eq. Pl. & Pr., See. 53; vet “It is the common prac- 
tice of the court to admit strangers to a litigation, claiming an 
interest in the subject matter, to intervene on their own behalf 
to assert their demands.” Krippendorf v. Hyde, 110 
U. S. 276, 282. “Persons desiring to intervene should, take 
with due diligence the requisite steps so to do.” Fletcher, 
supra, Sec. 55. This is well illustrated hy the case cited, 
Central Trust Co. v. Texas & St. L. Ry. Co., 24 Fed. 153, 
which was a foreclosure suit upon a mortgage to secure the 
defendant’s bonds, in which a receiver had been appointed 
with the defendant’s consent. No answer having been filed 
within the time prescribed the defendant, more than a year 
later, asked leave to file an answer, claiming that the suit was 
not brought in good faith to execute the mortgage conditions 
but to promote a eertain scheme of partiés holding a majority 
of the bonds. Leave was granted to submit an answer within 
ten days with affidavits explaining the delay. 23 Fed. 846, 
S49. The application to file the answer as presented having 
been denied from failure to comply with the requirement 
iamed, a bendholder of the company applied for leave to 
appear and defend which was denied on the ground that if he 
had not been satisfied with the proceedings he ought to have 
taken, with due diligence for his protection, the course required 
in such cases, “becoming individually responsible for the con- 
sequences of litigation.” A further ground for the decision 
was that there was no equity under the allegations of the 
applicant “to open and prolong a litigation to the apparent 
injury of all concerned withont a tender on his part to become 
responsible either for what has occurred or what, from his 
delay, may hereafter occur.” See also 14 Ene. Pl. & Pr. See. 
503, and eases there cited. 
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If the defendant had pleaded the nonjoinder of McCandless 
he would properly have been made a party but at this stage of 
the proceedings it is too late for McCandless to intervene. If 
either he or the defendant had wished him to be joined as a 
codefendant before the case had gone to trial on a hearing of 
the evidence there would have been no difficulty in accomplish- 
ing that object, but to stand by as if to take a chance of the 
decision going in favor of the defendant and, if it did not do 
so, to obtain a reopening of the case, is not a course commend- 
ing itself to the consideration of equity. 

The right of appeal ordinarily is confined to parties in the 
eause. Thus in Hawn. Com & Sugar Co. v. Watkapu Sugar 
Co., 8 Haw. 721, a stockholder in the defendant company 
brought a petition against the defendant to require it to allow 
him to be substituted in the case which was a suit for partition 
aud the petition was granted on the ground that one-half of 
the stock of the defendant corporation was held or controlled 
by the plaintiff and therefore the corporation would make no 
defense. In Spreckels v. Macfarlane, 9 Tb. 412, a bill to fore- 
close a stock lien, a person who had acquired the stock was 
allowed on his own motion to be substituted as plaintiff. The 
court, commenting upon the general rule that a motion can 
only be made by a party, said, “In actions of replevin, attach- 
ment, and in cases of distribution of money, it has been the 
practice to entertain and hear motions made by persons in 
interest, though strangers to the record;” that the motion 
“contained allegations of fact and was in the form of a petition 
and was sworn to and the other party was served with a notice 
of it. We think that it fully served its purpose of a supple- 
mental bill, and would bind the assignee by its result,” hence, 
“at the stage in which this case was, it was proper to procure 
the substitution of C. A. Spreckels for Claus Spreckels in the 
manner and form as it was done.” But whether intervention 
by motion rather than petition was the correct practice in this 
case or not it was properly denied. 
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The plaintiff’s preliminary motion to dismiss both appeals 
on the ground that they were intended merely for delay was 
denied. We doubt whether the motion to intervene in this 
cause gave a right of appeal from its denial thereby staying 
proceedings, but as both appeals were allowed the decree and 
orders appealed from are affirmed. 

M. F. Prosser (Kinney & Marz on the brief) for plaintitt. 

A. G. M. Robertson for defendant and also for L. L. Me- 
Candless. 


TSURUDA v. T. F. FARM. 
EXCEPTIONS trom Circuit Court, Fiest Crrcurtr. 
ARGUED OCTOBER T, 1907. Dxeciven Ocroser 21, 1907. 
Hartwein, C.J., Witper anv Baxiou, Jd. 


ReEePLEVIN—evidence—witnesses—estoppel. 

The variance between the brand on a horse, stated in the 
complaint, and the evidence, there being other evidence and 
marks of identification and the judge having cxamined him, is 
not fatal. 

Refusal to allow defendant to testify to his recollection of 
the former testimony of an absent witness is not erroneous, the 
effort to obtain the attendance of rhe witness not being suffi- 
cient to show that he was unavailable. 

The plaintiff was not estopped from bringing this action by 
his conduct in seeing the horse in the defendant’s possession on 
different occasions and talking with the defendant about the 
best method of feeding him without claiming ownership. 


OPINION OF THF COURT BY HARTWELL, C.J. 


The plaintiff brought replevin in the district court of Hono- 
luln for “one Puakea (Dim colored) horse, with black mane 
and tail and dark legs, and branded on right flank M E (the 
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latter letter being indistinet),’’ and the defendant obtained 
judgment. On appeal to the circuit court, jury being waived, 
the plaintiff in November, 1906, obtained judgment which was 
set aside and a new trial granted for absence of a material 
witness for the defendant, to wit, one Hyoda. ‘In December 
the case came on again for trial] resulting in a decision for the 
plaintiff. 

The defendant’s exceptions are (1) to the denial of his 
motion for a nonsuit for a material variance between the de- 
seription in the complaint and bill of sale of the horse put in 
evidence by the plaintiff, which is translated from its Chinese 
characters to read: “This bill of sale for one red horse for 
the price of $26.00 and the money was paid in full today, and 
branded on the left hind leg with a brand M E Dated Decem- 
ber 27th, 1903, Kong T. Jn and stamped Kong Hoon:” (2) 
to the refusal to allow the defendant to testify from his recol- 
lection as to the testimony given by the witness Hyoda in the 
lower court, the defendant having obtained a subpoena for Oahu 
issued November 26, and, upon its return December 6, un- 
found, another subpoena the same day for Mami, returned 
unfound December 18, the day the case came cn for trial; 
(8) to the decision on the ground of the material variance 
above mentioned. 

The plaintiff’s witnesses described the horse as of a “dirty 
white color, the color of the wall.” designated by the court as 
“coffee au lait.” This answers well enongh the description in 
the complaint. “dun colored,” as well as the description in the 
bill of sale, “red horse.” The brand, stated in the complaint 
to be M E on the right flank and in the bill of sale M E on the 
left bind leg, when the horse was examined by the court, was 
claimed by defendant’s attorney to be W F on the right hip, 
which the plaintiff explained by saving, “The hair was long 
before and it looked blurred. My mark is exactly the same 
with the exception of that.” The plaintiff, corroborated bv 
other witnesses, identified the horse by pointing onf, among 
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other marks of identification, a mark on the right eyelid, a 
piece of which had been accidentally cut otf, he said, while the 
horse was in his possession. 

The cases cited by the defendant are to the effect that a 
complaint for two bay horses, when the proof shows that one 
of them is a sorrel horse, is a fatal variance (Taylor v. Riddle, 
35 Ill. 567); that the recorded brand and the braud upon the 
animal must correspond or the discrepancy be satisfactorily 
explained (Myers v. State, 24 Tex. Ap. 334; 6 S. W. 192); 
that a brand recorded as upon the hip. while the evidence 
showed it to be on the ribs, is too great a variance (Priesmouth 
v. State, 1 Ib. 480); that a recorded brand as on the left hip, 
with evidence that it is on the side, did not preclude admissi- 
bility of the record in evidence, and that the record, unsup- 
ported by other evidence, would not be sutticient proof of 
ownership (Harwell v. State, 22 Ib. 251; 2 S. W. 606); that 
a mortgage of tweuty-five head of cattle branded with a speci- 
fied brand on the left side and “Z” on both hips, would not 
include eighteen head of cattle with the same brand on the left 
side and the remaining seven with “Z” on both hips (N. H. 
Cattle Co. v. Belby, 37 Mo. Ap. 43); and that it is error to 
instruct a jury that they might disregard description of brands 
in determining the sufficiency of a deseription (Packers Bank 
R. R. Co., 114 Ta. 621; 87 N. W. 658; Deborb v. Johnson, 
11 Colo. Ap. 402). 

In this case, however, the judge who heard the evidence and 
examined the horse was satisfied that it belonged to the plain- 
tiff and we cannot, as matter of law, say that he was wrong. 
The discrepancy between the complaint and the evidence 
appears to have been explained to his satisfaction and there 
was evidence to support his finding. 

The court having ruled at the trial of this canse that the 
defendant must show that the “witness was absent from the 
jurisdiction in order to testify to his former evidence, we have 
now to consider the correctness of this ruling. In Brown v. 
Spreckels, ante, pp. 91, 104, the testimony of one Macfarlane, 
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taken at a previous trial of the case, was read in evidence over 
objection upon the showing that he had left for California six 
or eight months before the trial and had not returned ‘“al- 
though apparently he had been expected to return before the 
trial.” It was held to be unnecessary to say “whether the testi- 
mony was properly admitted or not” or “whether the error, if 
there was error in admitting it, was harmless, because, as it is 
contended, substantially the same testimony was given by an- 
other witness.” The recital from memory of former evidence 
is open to grave objections. Memory is defective and, con- 
sciously or not, may play strange antics with the facts when 
not aided or restrained by writings, and with no one present 
to corroborate or contradict, the absent witness may be made 
to say things which, if he had a chance, he would at once deny 
having said. There is no opportunity to cross-examine him or 
test the accuracy of the recital of his testimony and yet there 
is no distinction in principle between admitting oral state- 
ments and written notes or official records or transcripts by a 
stenographer. , 

“The principle upon which depositions and former testi- 
mony should be resorted to is the simple principle of necessity, 
—1. e. the absence of any other means of utilizing the witness’ 
knowledge. If his testimony given anew in court cannot be 
had, it will he lost entirely for the purposes of doing justice if 
it is not received in the form in which it survives and can be 
had. The only inquiry, then, need be: Is his testimony in 
court unavailable? We may of course distinguish further be- 
tween testimony unavailable by any means whatever and testi- 
mony unavailable without serious inconvenience. The com- 
mon-law rulings certainly stopped at unavailability of the 
former sort; conditions of the latter sort rest wholly on statu- 
tory sanction. But the common-law principle clearly went in 
theory as far as the former line, i. e. there are indications of 
a principle broad enough to sanction any case in which the 
present testimony is in fact unavailable by any means what- 
ever. Such a broad principle was never fully and consistently 
enforced in practice; but it clearly existed in gremio legis.” 


2 Wig. Ev. Sec. 1402. 
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“If the witness has disappeared from observation, he is in 
effect unavailable for the purpose of compelling his attend- 
ance. Such a disappearance is shown by the party’s inability 
lo find him after diligent search. The only objection to recog- 
nizing this ground of unavailability is the possibility of col- 
lusion between party and witness; but supposing the Court to 
be satisfied that there has been no collusion and that the search 
has becn bona tide, this objection loses all its force. For 
former testimony this cause of unavailability has long been 
recognized.” Ib. See. 1405. 


The unavailability of a witness may result from his death, 
his absence from the jurisdiction, his disappearance and in- 
ability to find him, his illness, infirmity, age or official duty 
preventing his attendance, insanity, loss of memory, speech or 
sight or disqualification by infamy. The unavailability of 
the witness for purposes of testifying, if shown to the satis- 
faction of the trial court and with proper limitations to guard 
against collusion or surprise or the giving of undue advantage 
avoidable by continuance, is generally sufficient in civil, if not 
in criminal, cases to admit evidence of his former testimony. 
This is shown in the elaborate discussion of the subject in 
Wigmore, supra, Sec. 1401 et seg., and in the author’s cita- 
tions; and see 1 Gr. Ey. 16th Ed., See. 163 g.; 1 Elliot on 
Evidence, Ch. 23. 

After the defendant's attorney had stated the showing which 
he could make as ground for admitting the Tormer evidence the 
court sustained the plaintifs objection to its admission on the 
ground that “In order to render this testimony adinissible you 
must show that this Japanese is a witness bevond the court’s 
jurisdiction.” © This statement of the law was incorrect but 
the ruling excepted to was right since the efforts to obtain the 
witness were not sufficient to show his nnavailability by reason 
of absence from the jurisdiction or for any other recognized 
canse. 

We cannot sustain the defendant’s claim that the plaintiff 
was estopped from bringing this action by reason of his failing 
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to elaim the horse when he saw him in the defendant’s pos- 
session and talked about the horse with the defendant withour 
suggesting his own ownership. 

Exceptions overruled. 

N. F. Chillingworth for plaintiff was not eallea. 

W. W. Thayer for defendant. 


J. O. CARTER, TRUSTEE, v. MARY Il. S. DAVIS AND 
HENRY A. P. CARTER, A MINOR. AND GRACE 
S. CARTER, A MINOR. 


ORIGINAL, 
ARGCED Aveust 27, 1907. Dectpey Ocroper 25, 1907. 
Harrwiny, C.J., Wieprr ann Barrou, JJ. 


DEEpDS—construction—vested and contingent remaimders. 

A direction to a trustee to convey the estate upon the happen- 
ing of a certain future event “to such of the said children as 
shall then be living and to the heirs and legal representatives 
of any who shal] have hereafter deceased” creates a con- 
tingent remainder, and the heirs of a deceased child take to the 
exclusion of the sole devisee under his will 


OPINION OF THE COURT BY BALLOU, J. 


This is a submission upon an agreed statement of facte 
wherein the plaintiff trustee seeks the instruction of the court 
as to the person to whom he shall convey certain real estate 
remaining in his possession at the termination of his trust. 
The controversy is substantially between Mary H. S. Davis, 
on the one hand, and her minor children, Henry A. P. Carter 
and Graee S. Carter, represented by their guardian, on the 
other, both parties claiming to be entitled to a conveyance of 
the property in question. ` 
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The real estate is a portion of the premises known as Sweet 
Home conveyed to the trustee by trust deed dated March 8, 
1879. The grantors were Helen Seymour Judd and others, 
but the consideration was paid by Henry A. P. Carter and it 
appears from the face of the instrument that the deed was 
in the nature of a settlement by H. A. P. Carter for the benetit 
of his wife and children. The portion of the trust deed mate- 
rial to the present issue is the declaration of the trust in the 
habendum, reading as follows: 

“In trust nevertheless as follows: During the life of Sybil 
Augusta Carter wife of the said Henry A. P. Carter to allow 
her to occupy and enjoy the said estate she paying the taxes 
and all necessary charges and expenses or at her election to 
pay over to her the net rents and profits thereof or of the pro- 
ceeds thereof if sold as hereinafter provided but in no event 
shall the said estate or any interest therein or the rents or 
profits thereof or the income of the proceeds thereof be subject 
or liable to any marital control obligations or direction and at 
her death in further trust to allow the children of the said 
Sybil Augusta Carter by the said Henry A. P. Carter and 
such person or persons as their guardian appointed by author- 
ity of a Court of competent jurisdiction in the said Hawaiian 
Islands or under the will of the said Henry A. P. Carter shall 
in writing nominate and appoint to occupy and enjoy the said 
estate until all of said children if they so long live shall have 
arrived each to the age of twenty years said guardian paying 
the taxes and all necessary charges and expenses or at the 
written request of such guardian for the time being to pay 
over to the said children and to the heirs and legal represen- 
tatives of any of the said children who may hereafter decease 
the net rents and profits thereof in equal shares according to 
the number of said children now living or hereafter born (such 
heirs and legal representatives taking by way of representation 
and not according to number) and when all of the said children 
shall if they so long live have come to the age of twenty years 
or if no one of them shall so long live at the death of the last 
surviving one of them to convey and transfer the said estate 
or to pay and deliver over the proceeds and all unapplied 
income thereof (in case of sale) in equal shares to such of the 
said children as shall then be living and to the heirs and legal 
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representatives of any who shall have hereafter deceased (such 
heirs and legal representatives taking by way of representation 
and not according to number) or if no one of said children 
reach said age in like manner to the heirs and legal represen- 
tatives of all of the said children by way of representation 
But Provided always and it is hereby declared and agreed that 
the said trustee and any successor in said trust upon the 
request in writing of the said Sybil Augusta Carter and of 
the guardian for the time being (appointed as aforesaid) of 
the said children or of any of them shall sell and convey or 
lease or mortgage the said estate or any part thereof or inter- 
est therein according as he may be so requested holding the 
proceeds thereof upon the same trusts as are herein expressed 
regarding the estate hereby conveyed and no purchaser at any 
such sale shall be answerable for the application of the pur- 
chase money or the said trustee or any successor in such trust 
may in his discretion at any time upon the written request of 
the said Sybil Augusta and of the guardian for the time being 
of any of the said children (being appointed as aforesaid) 
convey and transfer the estate hereby conveyed or pay over 
the proceeds thereof if sold to the said Henry A P. Carter 
and the trust hereby created shall thereby be whollv discharged 
and released therefrom and it is further hereby provided 
declared and agreed that at any time after the death of the said 
Sybil Augusta Carter and while said trusts or any of them 
shall be undetermined the said trustee and any successor in 
said trust upon the written request of the Guardian as afore- 
said will sell and convey or mortgage or lease said estate or 
any part thereof or interest therein according as so requested 
holding the proceeds thereof upon the trusts aforesaid.” 

At the time of the execution of the deed Henry A. P. Carter 
and Sybil Augusta Carter, his wife, had five living children, 
and afterwards had a son who died in infancy. 

Henry A. P. Carter died November 1, 1891. Charles T.. 
Carter, the eldest child. died January 7, 1895, leaving as the 
sole devisee under his will his widow, now Mary H. S. Davis, 
and as his sole heirs at law his two minor children, who are 
defendants in this case. Cordelia J. Carter, the youngest sur- 
, viving child, reached the age of twenty vears on May 17, 1896, 
Svbil Augusta Carter, being still alive. This court held in 


442 OCTOBER, 1907. 


Carter v. Carter, 14 Haw. 505, that the trust did not terminate 
at that time but would continue until the death of Sybil 
Augusta Carter. Since that decision Sybil Augusta Carter 
has died and the land has been partitioned amongst the sur 
viving children with the exception of the portion now in dis- 
pute, which is the share to whieh Charles L. Carter would 
have been entitled if he had survived his mother. As he did 
not do so, the issue is now presented as to whether his share in 
the estate was so vested as to pass to his widow by the terms of 
his will, or whether it shonld be conveyed to his minor children 
as his heirs at law by virtue of the terms of the trust deed. 

As a matter of grammatical construction we think the duty 
of the trustee, upon the termination of the trust, to be suffi- 
ciently clear. He is to convey and transfer the estate in equal 
shares (1) “to such of the said children as shall then be 
living” and (2) “to the heirs and legal representatives of any 
who shall have hereafter deceased (such heirs and legal repre- 
sentatives taking by way of representation and not according 
to number.) There is no difficulty in determining which of 
the children referred to were living at the specified time, and 
they have already received their shares. There is scarcely 
any greater difticulty in determming the heirs of the 
deceased child, Charles L. Carter; this court having 
already held, in construing the will of his father, that 
a devise to his “heirs”? was a devise to those who would take 
under the statute of descent. whieh excluded his widow. 
Carter v. Carter, 10 Iaw. 687. 

Tt is argued, however, that under the terms of the trust deed 
Charles L. Carter had during his lifetime a “vested interest” 
in this real estate, by which counsel for Mrs. Davis mean an 
interest transmissible by devise under his will. The interest 
in question is undonbtedly in the nature of an equitable re- 
mainder, limited after the termination of the equitable estate 
for the life of Sybil Angusta Carter, and until the attainment 
of twenty years by the voungest child, but we are of the 
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opinion that, bv the great weight of authority, it is a contin- 
gent, and not a vested, remainder. 

We may distinguish three classes of cases. First, a devise 
or gift to a designated person who shall fulfil a certain condi- 
tion, as a gift “to A when he shall arrive at the age of twenty 
years” or a gift “to A if he shall survive B.” Second, a devise 
or gift to the whole of a designated class who shall fulfil a 
certain condition, as a gift “to the children of A when they 
shall reach the age of majority.” Third, a devise or gift to 
such members of a designated class as shall fulfil a certain 
condition, as a gift “to such children of A as shall attain 
majority.” 

In the first two classes the question as to whether the devise 
or bequest is vested or contingent is often made to depend upon 
nice distinctions of language, the courts leaning strongly to l 
such construction as will make the remainder vested. The 
reason for this is often frankly stated by the courts to be found 
not in the construction of the will itself but in an endeavor to 
supply the presumably inadvertent omission of the testator. 
As was said in a leading case in the House of Lords, in which, 
however, the estate was held contingent : 

“Testators who create contingent estates, often forget to 
make any provision for the preservation of their estates, and 
for the disposition of the rents and profits in the intermediate 
period, between their deaths and the vesting of their estates. 
Tn snch cases, the estates descend to the heirs, who, knowing 
that they are to enjoy them only for a short period, and that 
they have obtained the possession of them from the inattention 
of, and not from the bounty of the testator, or from the mis- 
take of the professional man who drew the will, will make the 
most that they can of them during the time that they remain 
theirs, regardless of any injury that the estates may suffer 
from their conduct. The rights of the different members of 
families not being ascertained whilst estates remain contin- 
gent, such families continue in an unsettled state, which is 
often productive of inconvenience, and sometimes of injurv 
to them. If the parents attaining a certain age, be a condition 
precedent to the vesting estates by the death of their parents, 
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before they are of that age, children lose estates which were 
intended for them, and which their relation to the testator» 
may give them the strongest claim to. 

“In consideration of these cireymstances, the judges from 
the earliest times were always inclined to decide, that estates 
devised were vested; and it has long been an established rule 
for the guidance of the Courts of Westminster in construing 
devises, that all cstates are to be holden to be vested, except 
estates, in the devise of which a condition precedent to the 
vesting is so clearly expressed that the Courts cannot treat 
them as vested, without deciding in direct opposition to the 
terms of the will. If there be the least doubt, advantage is to 
be taken of the circumstance occasioning that doubt; and what 
seems to make a condition, is holden to have only the effect 
of postponing the right of possession. To accomplish this 
purpose, a distinction had been made between the adverbs tf 
and when, to which the learned in our language, not of the 
profession of the law, would perhaps not agree: upon this dis 
tinction, however, many equitable arrangements of property 
have been made; upon this distinetion the titles of many 
estates depend, and it will therefore be the duty of the judges 
to observe it.” Duffield v. Duffield, 3 Bligh N. S. 260, 330, 
1 Dow & Cl. 268, 311. 

The distinction between the third class and first two, thongh 
not alluded to in argument, is, however, fundamental. Where 
gifts are made to such beneficiaries as shall be living at a 
particular time (without any direct gift to the whole class 
immediately preceding such restrictive description) the in- 
terest so given is necessarily contingent because the persons 
who fit the description cannot be ascertained until the happen 
ing of the event. Jarman refers to this “very material dis- 
tinction between a devise to an individual or to a class if or 
when he or they attain twenty-one, with a gift over on death 
under that age. and a devise to ‘such of a class as shall attain 
twenty-one’ with a corresponding gift over.” 1 Jarman on 
Wills, 817. In the latter case, as in all eases where the devise 
or gift is to such members of a class as shall fulfil a certain 
condition at a future time with reference to the creation of 
the estate, the remainder is contingent. 
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“The vesting is obviously postponed where the attainment 
to a particular age is introduced into and made a constituent 
part of the description or character of the objects of the gift, 
as where the bequest is to the children who shall attain, or to 
such children as shall attain the age of twenty-one years; there 
being in such case no gift except to the persons who answer the 
qualification which the testator has annexed to the enjoyment 
of his bounty.” 1 Jarman on Wills, 854. 

“The rule of construction just stated in application to re- 
mainders to classes may yield before a clear indication of a 
contrary intention in the will, from which it is manifest that 
the testator intends to postpone the vesting of the class gift 
until the death of the life tenant. If from the language of 
the will it is clear that the testator meant that only those 
persons who may compose the class at the death of the tenant 
for life shall take anything in possession or enjoyment, the 
remainder to the class is contingent. All members of the class 
who are alive at the death of the testator, and all who are born 
during the life estate, take contingent remainders; and when 
the contingency is that only those members of the class shall 
enjoy the remainder in possession who are alive at the death 
of the life tenant, the remainder, not being descendible, is 
neither assignable nor devisable during the existence of the 
particular estate. 

“Words of survivorship are not, as is elsewhere explained, 
always conclusive upon the point whether a remainder is 
vested or contingent. Though the courts, as a general rule, 
will in most cases refer the language of survivorship to as 
early a date as possible consistent with the expressed intention 
in the will, such terms as ‘to the children then surviving,’ to 
children ‘then living, or to A., B. and C. and the ‘survivor of 
them,’ may prevent the vesting of a remainder or other future 
devise at the testator’s death, and show that it is meant to be 
contingent until the death of the life tenant. Accordingly 
where the testator, after he has devised a life estate to A., 
upon A.’s death devises the remainder in fee to A.’s children 
‘then living or then surviving, or after a life estate gives a 
remainder to ‘my own children then living, or ‘to my children 
or the survivor of them at the death of A.; or to my surviving 
brothers and sisters, or to my surviving nephews, the conclu 
sion is almost irresistible that the devise of the future interest 
does not vest at the testator’s death, but is contingent upon the 
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devisees living to acquire the actual possession. The members 
of the class who are alive at the death of the testator take 
contingent remainders which vest in possession only in case 
they survive the life tenant. In other words, only those persons 
who are alive at the death of the life tenant form the class 
which is ultimately to possess and enjoy the property to the 
exclusion of the heirs of those members of the class who have 
died during the interval between the death of the testator and 
the death of the life tenant.” 2 Underhill] on Wills, Sec. 865. 

“Whether a remainder is vested or contingent depends upon 
the language employed. If the conditional element is incor- 
porated into the description of, or into the gift to the remander- 
man, then the reinainder is contingent: but if, after words 
giving a vested interest, a clause is added divesting it, the 
remainder is vested. Thus on a devise to A. for life, remainder 
to his children, but if any child dies in the lifetime of A. his 
share to go to those who survive, the share of each child is 
vested, subject to be divested by its death. But on a devise to 
A. for life, remainder to such of his children as survive him, 
the remainder is contingent.” Gray, Rule against Perpet- 
uities, See. 108. 

Tt will be unnecessary to comment at length upon the cases 
cited in support of the above texts, but we may compare the 
language of the gift or devise in a few of them with the present 
case where the direction is to convey “to such of the said chil- 
dren as shall then be living (the period referred to being the 
death of the life tenant or the attainment of majority by the 
voungest child whichever event occurred later) and to the 
heirs and legal representatives of any who shall have here- 
after deceased.” In Raleigh’s Estate, 206 Pa. 451, the testa- 
tor, after a trust for the term of his wife’s life, directed “that 
npon the death of my wife, my executors shall divide my 
entire estate into as many equal proportions as I shal] have 
children living or that should be represented by lawful heirs 
and i Give the voungest child her choice of shares 
and so on with those living, according to age, and following 
with the lawful heirs of anv deceased child or children, if any 
such there be.” There was a devise of the income during the 
preceding life estate and the controversy, as here, was between 
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the widow and the children of a deceased child. In Delbert’s 
Appeal No. 1, 83 Pa. 462, there was a devise in trust “to my 
said daughter Mary for and during all the term of her natural 
life and after her decease to al] her children then living, and 
the issue of such of them as may be then dead, their heirs and 
assigns forever, in equal parts, such issue taking, and among 
themselves equally dividing, such part and share only as their 
deceased parents would have taken if living.” 

In Wilhelm v. Calder, 102 Ta. 342, 71 N. W. 214, the ter- 
mination of the trust was upon the happening of the same 
events as in the case at bar, “at which time the whole of the 
remaining part of my said estate shall be divided equally be- 
tween my said children then living, share and share alike, and 
descend to them in fee simple.” There was a-provision for 
the payment of the intermediate income to the children. 

In Thompson r. Ludington, 104 Mass. 193, there was a 
devise to the testator’s wife during widowhood “and at her 
decease or marriage then further in trust to divide the same 
equally to and among such of my children as shall then be 
living share and share alike; the names of my said children 
are A., B., C., D. and E., to them and to their heirs and assigns 
forever.” There was no provision for the issue of a deceased 
child. In Colby r. Duncan, 139 Mass. 398, the testator gave to 
his wife the income of the remainder of his estate during. her 
life, and then provided as follows: “After the decease of my 
said wife, I give, devise and bequeath all my estate. both real, 
personal, or mixed, to my children who may then be living, in 
equal shares, and in ease either of them shall have died leaving 
legal heirs, then such heirs shall be entitled to the share which 
their deceased father or mother would have been entitled to if 
living, to hold to them and their respective heirs and assigns 
forever.” : 

Tn Rhode Island Hospital Trust Co, r. Harris, 20 R. I. 408, 
the direction to the trustee npon the death of the life tenant 
was “to pay over and transfer the principal thereof to the 
children of said W. H. then living, and to the descendants of 
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any of them who may then have deceased, in equal shares.” 
See also Price v. Hall, L. R. 5 Eq. 399; Festung v. Allen, 12 
M. & W. 279; Olney v. Hull, 21 Pick. 311; Nash v. Nash, 12 
Allen 345; Smith v. Rice, 180 Mass. 441; Brown v. Williams, 
5 R. I. 309; Andrews v. Rice, 53 Conn. 566; Blatchford v. 
Newberry, 99 Til, 11. 

In spite of the unanimity and clearness of the above author- 
ities, it must be admitted that there is some conflict of author- 
ity upon this question. This, as has now been repeatedly 
pointed out, arose from Chancellor Kent’s endorsement of the 
statutory definition of vested estates found in the New York 
Revised Statutes, reading as follows: 


“Future estates are either vested or contingent. They are 
vested, whenethere is a person in being, who would have an 
immediate right to the possession of the lands upon the ceasing 
of the intermediate or precedent estate. They are contingent, 
whilst the person to whom, or the event upon which, they are 
limited to take effect remains uncertain.” N. Y. Revised Sts. 
pt. 2. e. 1, tit. 2, See. 18, (previous to amendment of 1896). 


Chancellor Kent, in speaking of the sentence relating to 
vested estates, suid this definition “appears to be accurately 
and fully expressed.” 4 Kent Com. 202, and upon this author- 
ity the courts of Alabama, New Hampshire, Indiana and 
Illinois have held remainders of this kind vested. The United 
States supreme court in Crogall v. Shererd, 5 Wall. 268, 288, 
appears to have followed this line of cases, although a contrary 
ruling would not have affected the decision. The error in 
assuming that the New York definition of vested estates corre- 
sponds with the common law is pointed out in the notes to all 
modern editions of Kent’s Commentaries, + Kent Com. 203, 
notes, and is discussed in Gray, Rule against Perpetuities, 
Sec. 107, note, and 24 Ene. Law (2nd Ed.) 400, 401. It 
cannot be better explained than by quoting the language of a 
recent Alabama case, following a line of earlier cases on the 
ground that a rule of property had been established while 
holding it demonstrable that those cases were wrong on prin- 
ciple. 
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“The proposition indorsed by Chancellor Kent, and which, 
mainly because of his approval of it, has misled this court 
into what we now deem an erroneous position, has a history 
which goes to show it should not have been received by this 
and some other courts as a correct exposition of the law. It 
originated in the Revised Statutes of the state of New York, 
where it was apparently undertaken, not to declare what 
should constitute a vested remainder, but to define such re- 
mainder as it was supposed to exist at common law. The New 
York statutes declared that: ‘Future estates are either vested 
or contingent. They are vested when there is a person in 
being who would have an immediate right to the possession of 
the lands upon the ceasing of the intermediate or precedent 
estate.” And it was with reference to this provision that 
Chancellor Kent said: ‘The definition of a vested remainder 
in the New York Revised Statutes appears to be accurately 
and fully expressed.’ Now, the legal fact is, whatever may 
have been the intention of the New York codifiers or legisla- 
tors to the contrary, that provision, considered by itself, was 
not a definition of a vested remainder at common law, but was 
a declaration of what should constitute that estate under the 
statutory law of New York; and the court of appeals of that 
state has so decided, holding, in effect, that the statute, by elim- 
inating the personal element from the notion of a vested re- 
mainder, has made a vested estate something other and differ- 
ent from anything known to the common law. 20 Am. & Eng. 
Ene. Law, p. 844; Moore v. Littel, 41 N. Y. 66, 76. The 
difference between a vested remainder under the statute and 
at common law lies in the fact that under the statute all mem- 
bers of a class who are in life at any time during the particular 
estate will take vested remainders, even though the instrument 
creating the estates nominates those only of such class as shall 
be in esse when the particular estate falls in to take in re- 
mainder at all; for they clearly come within the words of the 
enactment as persons ‘in being who would have an immediate 
right to the possession of the lands upon the ceasing of the 
intermediate or precedent estate,’ while at common law, under 
such an instrument, those only of the class who should be in 
life when the precedent estate ceased are entitled to take at all, 
and as the members of that class who will survive the life 
tenant cannot be ascertained until the death of such tenant, 
until that event it is uncertain that any given one of the class 
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will ever fill the description of the will or deed, and have 
a right to the estate in remainder; and hence the remainder is 
contingent pending the particular estate, because, while that 
continues, the identity of the remainderanan is not and cannot 
be ascertained and fixed. The difference may be illustrated 
by the facts in the case of Kumpe v. Coons, 63 Ala. 448, 
where there was a devise to Mildred A. Barclay for her life, 
with remainder over, ‘after her death, to the children of the 
said Mildred A. Barclay then living, {and the descendants of 
any deceased child ov children |. Now, it is most elear that 
the intention here was that none of the children of Mrs. Bar- 
elay who should die before she did—who should not be living 
‘after her death’—should take any estate in the devised land. 
Under the statute of New York every child of Mrs. Barelay 
in life while she was tenant of the particular estate would 
take a vested remainder, though it appear never so clearly that 
children then in being could not with certainty fill the de- 
seription of the will, nor meet the intention of the testator, for 
non constat but that they would die before her estate term*- 
nated, and hence might never belong to the only elass which is 
designated to take at all,—children living after her death. But 
at common law no estate would vest in her children while she 
survived, because it is essential to vestiture of any title and 
estate in any person that such person be ascertained and iden- 
tified, which, in the case put, is impossible so long as the life 
estate coutinues,—and a remainder either vests in right during 
the life estate, or it cannot be a vested remainder at all,— 
sinee there is no certainty while she lives that any of her 
children, or any particular one or more of her children, will 
survive her, and fill the deseription of the will of ‘children 
living after her death,’ who only are to take any estate under 
that instrument.” SNmaw r. Young, 109 Ala. 528, 20 So. 370. 


The opinion also points out that devises in the language we 
are considering, while fulfilling the requirements of vested 
estates under the New York statute as construed by the courts, 
are equally within the definition of contingent estates in the 
same section. This seems to have heen discovered at an early 
date in New York (Coster v. Lorillard, 14 Wend. 265, 302) 
and there is a marked tendency in recent New York cases to 
construe ‘such devises as contingent remainders, drawing the 
common Jaw distinction between a remainder to children as 
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a class and one to such children as the life tenant may leave 
at his death. Purdy v. Hayt, 92 N. Y. 446; McGillis v. 
McGillis, 154 N. Y. 5382; Hall v. La France Fire Engine Co., 
158 N. Y. 570. 

One further difficulty, however, remains in the way of the 
claim of the defendant Mrs. Davis in the case at bar. Her 
counsel have argued that the interest of Charles I. Carter 
was “vested,” and have assumed that this was all that was 
necessary to establish the right of the devisee under his will. 
This by no means follows. It is true that the word “vested” is 
often used as equivalent to “transmissible,” but this is a sec- 
ondary and somewhat confusing use. Gray, Rule against Per- 
petuities, Sec. 118. Even those courts which have followed 
the New York statutory definition of vested remainders admit 
the possibility of the “vested” remainder being “divested” or 
“defeated” by the failure of the remainderman to- fulfil the 
requisite condition which should bring him within the desig- 
nated class. In such a case a devisee would not take. See 
Moore v. Littel, 41 N. Y. 66; Crogall v. Shererd, 5 Wall. 268, 
288; Smaw v. Young, supra. Indeed it has been suggested 
that the only effect of the statutory vesting upon otherwise 
contingent remainders is to render them alienable inter vivos, 
and possibly to render them indestructible. 20 Harv. Law. 
Rev. 192, 195. 

The difference between the effect of the statutory “vesting” 
and the attributes of a vested remainder at common law is 
diseussed in a recent case in Wisconsin, where the New York 
statute has been enacted. The court says: 


“We entertain the view that the term ‘vested’ is used in Sec. 
2037 in a much broader and far different sense than that of 
the common law. The latter comprehends not a mere right to 
a class to take in the future, which may be defeated as to any 
member thereof upon his death happening before the arrival 
of the period for taking in fact, but a condition of the title 
in praesenti, in that it is presently vested in point of fact as 
well as right in the remainder-man in being, the enjoyment 
only being postponed until the happening of some specified 
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contingency. Under the statute a class of persons having 
mere possibilities in respect to being clothed with the title in 
fee, upon the termination, in their lifetime, of a precedent life 
estate, so long as they possess the entire right to take in re- 
mainder enabling them, by presently joining with the life 
tenant, to convey the whole title, are possessed of vested inter- 
ests in the eye of the law, though they have no title presently, 
strictly so called, at all, and a nonsurvivor to the time for 
enjoyment to commence will never acquire any such title. 
“See, 2037, Id., has nothing to do, necessarily, with the 
question of vesting in a common-law sense, in the sense mate- 
rial to the question of whether there is an actual taking of the 
title in remainder upon the death of the testator under the 
same or similar circumstances to those of this ease, that will 
preserve such title as to each of the remaindermen or in his 
line. The statute cited, with its accompanying provisions, 
deals mainly with limitations upon the right to absolutely sus- 
pend the power of alienation. For that purpose mere pos- 
segsors of possibilities as to receiving a fee title are deemed 
by the fietion of the law, so to speak, to have present vested 
estates, if conditions be such that they may, by joining with 
the person or persons presently cujoying the property, convey 
it absolutely, Tt aust be plain that where such is the case, in 
respect to a devise of an estate to be divided between mem- 
bers of a class who may survive until the expiration of a 
precedent life estate, no member of the class takes title, strietly 
speaking, during such precedent period. The right of each is 
dependent upon his surviving until the period for taking and 
distribution arrives. It is wholly contingent by the common 
law, though plainly vested by our statute, See. 2037, and con- 
tingent as well.” Jn re Moran’s Well, 118 Wis. 177, 184. 
The faet that there is a gift to the heirs and legal represen- 
tatives of such children as shall die before the termination of 
the trust cannot enlarge the class described, but, rather, fur- 
nishes a reason why we should uot strain the language of the 
trust deed in order to accomplish the desirable result described 
in Duffield v. Duffield, supra, of providing for those for whom 
the testator has omitted to provide through presumed inad- 
vertence. Tn the absence of sneh an alternative provision 
courts sometimes go to extreme lengths in raising implications 
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in favor of the forgotten class. A good example of this is the 
case of Linton v. Laycock, 33 O. St. 128, relied upon by 
counsel for Mrs. Davis, in which a devise, at the attainment of 
majority of the youngest child to “all of my children then 
living or their heirs,” was held to vest an indefeasible title in 
the children then dead. The court had no diffienlty in finding 
that the pronoun “their” had for its antecedent not the living 
children in the phrase immediately preceding it, but “children 
in the mind of the testator not expressed,” that is, dead chil- 
dren. It would be interesting to conjecture whether the same 
rule of grammatical construction would have been applied had 
the word “living” been “married,” so that a devise to “all of 
my children then married or their heirs” would have been 
held to have vested an indefeasible fee simple in the unmarried 
ones. 

We believe Tanton v. Laycock to be opposed to the great 
weight of authority above cited, but were it necessary to dis- 
tinguish it from the ease at bar it could be easily done. After 
construing the phrase “or their heirs” to refer to the unex- 
pressed dead instead of the expressed living, the court says: 

“Nor was it designated to create thereby a new class of 
heneficiaries, but to recognize the right of inheritance to his 
estate from any of his children who might then be dead—that 
is to sav, in case of the death of one of his children his share 
was not to go to the survivors, but to be considered as if in- 
herited by the heir of the deceased, for the word ‘heirs’ mnles.: 
the contrary plainly appears, is a word of limitation and not 
of purchase, nor can it be changed from its proper meaning 
as importing inheritance, to defeat the vesting of an estate, 
unless it was clearly intended by the testator to use it as a 
word of purchase designating a new class of beneficiaries. We 
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think it was not so used in this wil.” Linton v. Laycock, 33 
St. 128 at 136. 

This langnage is obviously inapplicable to the ease at bar, 
where the words “heirs” and “legal representatives” do desiz- 
nate a new class of beneficiaries, as 13 shown by the direction 
as to how fhis class shall take among themselves, that is, per 
stirpes and not per capita. 
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The words “legal representatives” seem to have been intro- 
duced into the trust deed with a view to providing for the 
event of the real estate having been converted into personalty 
by sale in accordance with prior provisions, in spite of the fact 
that under our statute both realty and personalty descend to 
the heirs of an intestate in the same manner. Words applica- 
ble to personalty at common law are not inappropriate, for the 
real estate still descends to the heir directly while the per- 
sonalty is administered and then distributed by the executor 
or administrator. It is true that the words “legal representa- 
tives” primarily mean executors and administrators, but the 
eases are numerous in which they have been held to be shown 
by the context to mean “heirs,” 18 Ene. of L. 818, or “next of 
kin.” 18 Ene. of L. 819. And in the case of Atherton v. 
Crowther, 19 Beav. 448, the same direction found in this case, 
that the personal representatives should take per stirpes, is 
held sufficient to show that the words were not used in their 
primary meaning of executors and administrators. On the 
other hand, the term is not broad enough to include the devisee 
of a deceased child. Bowen v. Hackney, 136 N. C. 187, 67 
L. R. A. 440. be 

lt is true that the word “heirs” is primarily a word of limi- 
tation and not of purchase, though any presumption in favor 
of the first use would necessarily be much weaker in those jur- 
isdictions in which the Rule in Shelley’s Case is not law than 
in those in which that rule is in force. A devise to A for the 
term of his natural life and after his death to his heirs would 
in this jurisdiction give the remainder to the heirs as a desig- 
nated class as purchasers, Thurston v Allen, 8 Haw. 392, 
while under the Rule in Shelley’s Case it would be held to be 
a word describing the particular estate taken by the person 
named immediately preceding. 

In the trust deed under consideration, however, the gift 
immediately preceding is to “children then living,” and it 
would not help the devisee of Charles L. Carter to hold that 
the word “heirs” is a word of limitation denoting the estate 
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which this elass should take. What is wanted is a construction 


that the word “heirs” 


operates as a word of limitation in 
respect to a deceased child, in other words, that the gift to the 
heirs of a deceased child is equivalent to the gift to such child 
and his heirs. This would be equivalent to holding that a gift 
to the heirs of A, A being dead, was the same as a gift to A 
and his heirs, whieh would be unwarranted. We think it clear 
that the direction to convey “to the heirs and legal representa- 
tives of any (children) who shall have hereafter deceased” is 
a direction to convey to such persons as would have inherited 
from the deceased child had he died intestate. Carter- v, 
Carter, 10 Iaw. 6S7. 

It is urged that the provision for the payment of income 
to the children upon certain contingencies which never 
happened, that is, the death of the life tenant before the 
voungest child had attained majority and the written request 
of the guardian for such payment, showed an intention that 
the remainder should be vested. Undonbtedly if the gift had 
been to all the children this would have been a circumstance 
in favor of the construction contended for, but the same dis- 
tinction is to be observed where the first gift is not to the whole 
class of children but to the resttieted classes of children then 
living and heirs of a deceased child. The intermediate dis- 
position of the income can be considered in construing a gift 
which has been made but cannot create a new one. 


“The distinction drawn in Bull v. Pritchard between a gift 
to a.elass If or when they attain a specified age, and a gift 
to such of a class as attain a specified age has been fully recog- 
nized in subsequent eases; and gifts over, and gifts of inter- 
mediate interest, which have been held to vest a bequest of the 
first kind in all the members of the class immediately, will 
generally, where the bequest is in the latter form, be treated 
not as enlarging the class, but only as regulating the mode or 
conditions in or upon which the menkes of it are to enjoy 
the bequest.” 1 Jerman on Wills, 860. 


Finally, there has been a great deal of argument based upon 
matters of expedieney, and particular stress has been laid npon 
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the fact that under the construction adopted by the court the 
share of one child might vest at thirty, the share of another 
child at twenty, or the share of the same children might vest at 
different times according to the happening of various contin- 
gencies. It is true that the period of the termination of the 
irust is necessarily uncertain, being determined in the con- 
tingency which actually occurred by the death of the life 
tenant and in other possible contingencies by the time of the 
death of minor children. But we see nothing irrational or 
inequitable in the scheme from this circumstance. Those who 
frame trusts like this usually have in mind the actual enjoy- 
ment rather than the technical ownership of the property. The 
plan of the trust deed was to keep the property in the hands 
of the trustee as long as it was to be used as a home for Sybil 
Augusta Carter or any of her minor children and whenever 
the time might occur that it should be no longer needed for 
this purpose it was to be conveyed to the children then living 
with suitable provision for the heirs of those who had died 
meantime. In the events which have happened, and so far as 
we can see in any possible events which might have happened, 
the trust deed seems to have fulfilled its purpose admirably. 

The trustee is directed to convey the premises now in con- 
troversy to the minor children of Charles L. Carter. 

A. G. M. Robertson for plaintiff. 

C. H. Olson (Holmes & Stanley on the brief) for Mary 
If. S. Davis. 

A. F. Judd for the guardian of the minor children, 
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DAVID L. PETERSON v. CHARLES R. FRAZIER. 
Exceprioxs rrom Crreorr Court, First Crecurt. 
ARGUED Ocroner 8, 1907. Decrpen Ocrosrrr 25, 1907. 


HarrweLL, C.J., Wiper anp BALLOU, JJ. 


JANDIORD AND TENANI—constructive eviction. 

In the absence of an express covenant by the landlord to 
repair, a tenant leasing a house lot with buildings thereon is 
not relieved of his liability to pay rent by abandoning the 
premises on the ground that the buildings have become so in- 
sanitary as to be uninhabitable. 

In —reletting—surrender. 

Reletting the premises after abandonment by a tenant is not 
acquiescence in a surrender when accompanied by express dis- 
claimer of this intent. 


OPINION OF THE COURT BY BALLOU, J. 


The plaintiff leased to the defendant a houselot and build- 
ings thereon for the term of one vear from November 1, 1903, 
with the privilege of an extension for one vear on the same 
terms and conditions. Before the expiration of the first year 
the defendant found that the pipe from the old-fashioned 
water closet was leaking and that repairs according to the 
regulations of the board of health would necessitate new 
plumbing. THe complained to the landlord’s agent that the 
premises were insanitary and employed a plumber who pro- 
nounced repairs impracticable. On November 1, 1904, defen 
dant paid a quarter’s rent in advance and on February 2, 
1905, a month’s rent in advance but quit the premises during 
the month of February. Tn the following April plaintiff 
brought this action in the district court of Honolulu to recover 
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$55, being the rent for March and April. ‘he tenant de- 
fended on the grounds of fraudulent concealment by the land- 
lord of the untenantable condition of the premises, construc- 
tive eviction, and acceptance of the surrender by the landlord. 
Plaintiff obtained judgment in the district court and again 
on appeal before a jury in the circuit court. Defendant brings 
exceptions. 

Neither fraudulent concealment nor constructive eviction is 
possible where, as in this case, the defects complained of were 
known to the tenant and made the subject of complaint before 
the expiration of the origina] lease, and the tenant elected to 
hold over for another year. Ile had the option of quitting at 
the end of the term and thus relieving himself from further 
responsibility for all rent. It is true that he claims to have 
held over only on condition that repairs should be made as 
promised by the landlord’s agent, but this was denied by the 
latter and the issue as to whether the holding over was under 
the privilege of extension or under new terms and conditions 
was left to the jury. : 

The lease contained a covenant that the lessee should keep 
the premises in good condition and repair, but it is wholly 
immaterial to the present action whether or nót the necessary 
reconstruction of the plumbing came within that covenant. The 
defendant’s theory seems to have been that if he was not bound 
to repair it follows that the landlord was, and upon the latter’s 
failure, resulting in an untenantable condition of the premises, 
he could move ont without further liability for rent. All of 
this is opposed to the elementary law of landlord and tenant. 
In the absenee of an express covenant the landlord is not 
obliged to repair, nor is he responsible for the uninhabitable 
condition of the premises. The lease being for the lot with 
the buildings thereon, a complete destruction of the house 
would have been no defense to an action for rent. Taylor, 
Landlord & Tenant, Sec. 329; Jones, Landlord & Tenant, Secs. 
574, 576, 588; Silveira v. Ahlo, 16 Taw. 309. 
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The trial court at first refused but afterwards admitted 
evidence that the plaintiff had let the premises to another a 
month before the expiration of the term. This if unexplained 
might be evidence of the aeceptance of a surrender, but the 
evidence is undisputed that the Jandlord’s agent consistently 
notified the defendant that he was being held liable for tire 
vent, that the plaintiff wrote defendant that his endeavors to 
ect a tenant were upon the express understanding and con- 
dition that the defendant was not to be released until he could 
get some one else to take the place on equivalent terms. That 
a letting under these circumstances is not an acceptance of the 
tenant’s surrender is a rule resting upon sound principles of 
poliev. Wood, Landlord & Tenant, 2d Ed. 1176, Jones, Land- 
lord & Tenant, See. 549. i 

It is hardly necessary to refer to defendant’s attempts to 
show that prior to the execution of the original lease the plain- 
tiff had conveyed the premises to a third party. A tenant 
eannot deny the title of the landlord under whom he took 
possession, The distinction between this and a subsequent 
assignment of the reversion is obvious, 

An application of the foregoing principles disposes of all 
the material exceptions. 

Exceptions overruled. 

C. F. Pelerson for plaintiff. 

E. C. Pelers for defendant. 
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KAPLOLANT ESTATE, LTD., n TERRITORY OF 
TAWAITL. 


Reserven Questions brow First Ciretrr Cour, 
Arcuip Ocronsr 3, 1907. Dectpep Ocroper 29, 1907. 


Iartwen., CJ., Winper snp Barrou, Jd, 


FISIerRy, \CTION TO FSTABLISH—change of venue. 

A circuit couit has power with the consent of both parties 
to change the venue in an action to cstablish « fishing right 
under the Organic Act. 

In —whether within Organe Act. 

A fishery claimed in the Haaepope River, Keuai, is held not 

to be included under sections 95 and 96 of the Organic Act. 


OPINION OF THE COURT BY WILDER, J. 


This is an action instituted in the fifth ecirenit couri to 
establish a fishing right under Sec. 96 of the Organie Aci, 
whieh action, by consent of all parties, was transferred to the 
first cirenit court, which last court reserved two questions for 
the consideration of this court, 

The first reserved question is whether the fifth cirenit court 
had power with the consent of both parties 1o change the venue 
and transfer the record to the first cirenit court, 

Sees. 1647 and 1649 of the Revised Laws provide that | “The 
several cirenit courts shall have jurisdiction * * * as 
follows: 

“Fourth. Of all civil causes at law, except as otherwise 
expressly provided: 

“Fifth. Any cirenit court may, upoñ satisfactory proof 
that a°fair and impartial trial cannot be had in any ease pend- 
ing in such court, and after the parties thereto shall have had 
opportunity to be heard, change the venue to some other cireuit 
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court and order the record to be transferred thereto; provided, 
however, that any circuit court may, in its discretion, upon 
the consent of all the parties to any civil cause pending in 
such court, change the venue to some other circuit court and 
order the record to be transferred thereto.” R. L., Sec. 1647. 

“Provided, however, that the power and jurisdiction of 
circuit courts and circuit judges in chambers relating to causes 
of a civil nature as hereinbefore defined, shall be limited as 
follows: * * * 

“Second. Actions of ejectment, actions to quiet title in 
real property and actions of trespass quare clausum fregit 
shall be triable only in the circuit in which the real property 
in question is situated.” R. T., Sec. 1649. 

Plaintiff claims that this is an action to quiet title in real 
property and is triable only in the fifth cireuit in which the 
fishery claimed is situated. Assuming, but not deciding, that 
an action to quiet title in real property is triable only in the 
eireuit in which the real property in question is situated and 
that the venue of such an action cannot be changed, it does not 
follow that the venue of this action cannot be changed to the 
first cireuit. This is an action specially authorized by Sec. 
96 of the Organie Act, which provides that “any person who 
claims a private right to anv such fishery shall, within two 
vears after the taking effect of this act, file his petition in a 
cirenit court of the Territory of Hawaii setting forth his claim 
to such fishing right, service of which petition shall be made 
upon the attorney general, who shall conduct the case for the 
Territory, and such case shall be conducted as an ordinary 
action at law.” 

The requirements that the petition shall be tiled in “a 
cirenit court” and that the case shall be conducted as “an ordi- 
nary action at law.’ and the remark in Damon v. Hawait, 194 
U. S. 154, 157, that the action is “somewhat like a hill to quiet 
title,” do not make it an action to quiet title in real property 
within the meaning of our statutes. It is not alleged that 
defendant claims an interest in the property adverse to the 
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plaintiff, and the declaration as a whole shows that it is not a 
statutory action to quiet title in real property. The first 
reserved question is answered in the affirmative. 

The second reserved question is whether the fishery claimed 
in this action is included under Sees. $8 and 96 of the Organic 
Act. 

The fishery claimed is entirely within the ]lanapepe river 
on the Island of Kauai, where the tide to a certain extent rises 
and falls, the water being a mixture of sea water brought into 
the river by the action of the tide and fresh water coming down 
the river. The fish taken are sea fish coming from the ocean. 
No weir or artificial inclosure exists across the mouth of the 
river. The, title to the fee of the bottom of the river is in the 
plaintiff. 

Sec. 95 of the Organic Act is as follows: 

“That all laws of the Republic of Hawaii which confer 
exclusive fishing rights upon any person or persons are hereby 
repealed, and all fisheries in the sea waters of the Territory of 
Hawaii not included in any fish pond or artificial inclosure 
shall be free to all citizens of the United States, subject, 
however, to-vested rights; but no such vested right shall be 
valid after three years from the taking effect of this Act unless 
established as hereinafter provided.” 

It is then provided by See. 96 of the Organic Act that one 
who claims a private right to “any such fishery” shall file his 
petition to establish the same, ete. We take it that “any such 
fishery” means the fishery or fishing right referred to in 
See. 95. 

Congress intended to do away with all fisheries in the sea 
waters of the Territory belonging to private individuals and 
not included in any fish pond or artificial inelosure and to pro- 
vide for the condemnation of such of them as were vested 
rights. In Damon v. Hawai, 194 U. S. 154, and in Carter 
v Hawaii, 200 U. S. 255, fishing rights in the sea waters of 
the Territory belonging to private individuals, in the first case 
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eranted by royal patent and in the second case conferred by 
statute, were held to be vested rights. 

It is not the kind of fish caught that determines the ques- 
tion but it is the place where the fish are eanght. For instance, 
in the Damon and Carler cases above cited the fishing rights 
would not extend to wherever the fish would go. So the facet 
that the kind of fish taken in this river are sea fish which have 
come in from the ocean is immaterial. In this case no claim 
is made that there was a grant of a fishing right as such. 

In 1839 King Kamehameha IIT resumed possession of all 
the fishing grounds in the islands and redistributed them, 
giving those without the coral reef, namely, the Kilohce 
ground, the Luhee ground, the Malolo ground, and the ocean 
beyond, to the people, and those “from the coral reefs to the 
sea beach are for the landlords and for the tenants of their 
several lands but not for others.” Subsequent statutes, which, 
with few changes, have continued in force until repealed by 
the Organic Act, confirm this division by enacting that “the 
fishing grounds from the reefs, and where there happen to be 
no reefs, from the distanee of one geographical mile seaward 
to the beach at low water mark, shall, in law, be considered 
the private property of the konohikis, whose lands, by ancient 
regulation, belong to the same,” and further setting out the 
rights and restrictions of the konohikis and tenants in regard 
thereto, R. L. Ch. 38 See Damon v. Hamat, 194 U. S. 154, 
158: Haalelea v, Montgomery, 2 Haw. 62, 65. No reference 
is made to fishing rights of the kind claimed in this action. 

The conclusion is that whatever fishing right the plaintiff 
may have in this case is not included in the provisions of the 
Organic Act. 

The second reserved question is accordingly answered in the 
negative. 

B. L. Mare, (Kinney € Marr on the brief,) for plaintiff. 

W. L. Whilney, Deputy Attorney General, (C. R. Hemen- 
way, Attorney General, also on the brief,) for defendant. 
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WALTER C. PEACOCK e. JOIN G. ROTHWELL. 


Excerrions rrom Circurr Court, Firsr Orecurr. 
Araunp Octroner 9, 1907. Decipen November 4, 190%. 


Harrwee., CJ., Wikberg, Ja, anb Circerr Jupes LINDSAY 
IN PLACE OF BALLOU, J. 


WRONGFUL ATTACH MENT—pleading—probable cause. 

A complaint in an action claiming actual and also exemplary 
damages resulting from an action by defendant in which plain- 
tiff’s property was attached cannot be sustained as an action 
for malicious prosecution for lack of averments that the action 
was brought maliciously and without probable cause and ter- 
minated in plaintiff’s favor. 

Regarding the action as brought for a wrongful attachment 
ancillary to the main action requiring malice and want of prob- 
able cause but not favorable termination, the averments that 
defendant acted with deliberate malicious intent and withovt 
probable cause in making his complaint and that he deposed 
therein falsely, fraudulently and maliciously that the plaintiff 
was about to remove his property with intent to dispose of it in 
fraud of his creditors may be treated as sufficient averments of 
malice and want of probable cause in procuring the attachment 
good after verdict. 

Probable cause is for the court, and not the jury, to pass upon 
if the evidence 1s undisputed on which the want or existence of 
probable cause is claimed. 


OPINION OF THE COURT BY HARTWELL, C.J. 


The defendant, as executor, having bronght an action against 
the plaintiff to recover the sum of $554 payable for rents, taxes 
and water rates on a lease from the decedent and having ob- 
tained an attachinent of the plaintiffs collection of stamps on 
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the ground, averred in his complaint, that the plaintiff was 
about to remove his property from the jurisdiction of the court 
“with the intent to dispose of the same in fraud of his credit- 
ors,” the attachment was dissolved on the plaintiff’s motion by 
consent of the defendant who subsequently discontinued the 
action acknowledging “receipt from the defendant of all sums 
claimed in said cause.” The plaintiff then brought this action to 
recover damages alleged to have been received by him in con- 
sequence of the former action, averring in his complaint that 
the defendant in his complaint in that action “falsely, fraudu- 
lently and maliciously deposed” that the plaintiff was about to 
remove his property with the intent to dispose of it in fraud of 
his creditors, and that in signing, swearing to and filing his 
complaint he acted with deliberate malicious intent and pur- 
pose and without probable cause, and with malicious intent 
to subject plaintiff to the suspicion, scorn, odium and contempt 
of his neighbors and acquaintances and of the public in general 
and to injure and destroy the plaintiff’s credit and official 
standing; that the defendant’s complaint prayed for process of 
constraint to issue ‘against the plaintiff’s property “and that 
in pursuance of said prayer and of said complaint” the defend- 
ant caused and procured the issue of the writ and order of 
attachment of the stamps and thereby caused and procured the 
stamps to be attached; that the attachment had been dissolved 
and the matter of the attachment “absolutely determined and 
ended in favor of this plaintiff.” 

Upon the overruling of defendant’s demurrer to the com- 
plaint for misjoinder of causes of action and on the ground 
that several causes are joined together without being separately 
stated he answered with a general denial and the cause went 
to tria] resulting in a verdict for the plaintiff for $500. The 
defendant excepted to the overruling of his demurrer, to rulings 
concerning evidence, to the denial of his notion for a nonsuit 
on the ground that the undisnuted evidence negatived the 
allegation of want of probable cause, to instructions given and 
refused, to the verdict as contrary to law, the evidence and 
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weight of evidence and on the ground of excessive damages, aud 
to the denial of his motion for a new trial upen the grounds 
on which the verdict was excepted to and for errors in rulings 
to which exceptions had been taken and allowed. 

Considering first the exception to the overruling of the de- 
murrer, if the complaint is regarded as brought for malicious 
prosecution it is demurrable for absence of averments that it 
was brought maliciously and without probable cause and that 
it terminated in the plaintiff’s favor. 

“But even the courts which hold that an action hes if no 
other injury is done than to vex and annoy a defendant and 
cause him the expense of engaging counsel uniformly hold that 
the suit complained of shall terminate in favor of the defendant 
before he can bring an action against the plaintiff for its mali- 
cious prosecution. 

“The reason for this requirement is variously stated. It is 
not until the suit is ended that it can be judicially ascertained 
whether it is justifiable or brought in malice and without prob- 
able cause. Malice alone is not enough; there must also be 
want of probable cause for bringing the action to make one 
liable for its malicious prosecution.” Wilcox v. Berrey, 16 
Haw. 41. 

The court instructed the jury, “This is an action for mali- 
cious prosecution,” and it is so termed in the plaintiff’s brief, 
although in response to a question of the court during the argu- 
ment he termed it “An ancillary proceeding instituted in a 
civil suit for the purpose of securing an attachment,” which he 
claims is sufficiently averred to have been obtained maliciously 
and without probable cause. 

Regarding the case as brought for a wrongful attachment 
ancillary to the main action and requiring malice and also, in 
view perhaps of the exemplary damages sued for, requiring 
want of probable cause, but not requiring a favorable termina- 
tion of the main cause, the complaint is not demurrable for 
failing to aver that the main cause was brought maliciously and 
without probable cause and that it terminated in the plaintiff's 
favor. While the complaint has the unnecessary and embar- 


rassing verbiage to which the court refers in the similar case of 
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Congdon v. Ackerman, 7 Haw. 569, the averment that in mak- 
ing the complaint averring removal of property, ete., and pray- 
ing for an attachment, the plaintiff acted with deliberate mali- 
cious intent and purpose against this plaintiff and without 
probable cause may be treated as a sufficient averment of malice 
and want of probable cause in procuring the attachment which 
is good after verdict and as against the objections named in 
the demurrer, “for had the attention of the court been specific- 
ally called to the form of thé allegation the defect might have 
been cured by amendment.” Byersdorf v. Sump, 39 Minn. 
439. The exception to overruling the demurrer is therefore not 
sustained. 

Referring next to the exception to the denial of a nonsuit, 
which the plaintiff claims was waived by the defendant in going 
on with his defense, it has been held here as elsewhere that 
when the deficiency is supplied by one side or the other the’ 
error of refusing nonsuit is cured or is deemed to have been 
waived. Hltkapeka v. The Ookala Sugar Company, 4 Haw. 
626; Liena v. Pahau, Ib. 476; Carter v. Wing Chong Wai Co., 
12 Ib. 296; Gagnon v. Dana, 69 N. H. 264; Accident Ins. Co. 
v. Crandal, 120 U. S. 527; Northern Pacific Ratlroad v. Mares, 
123 U. S. 710. 

Columbia Railroad Co. v. Hawthorne, 144 U. S. 202, 206, 
refuses to consider such an exception upon the ground that “a 
request for a ruling that upon the evidence introduced the plain- 
tiff is not entitled to recover cannot be made by the defendant, 
as a matter of right, unless at the close of the whole evidence; 
and that if the defendant, at the close of the plaintiff’s evidence, 
and without resting his own case, requests and is refused such 
a ruling, the refusal cannot be assigned for error.” In the 
view which we have taken of the facts in this case, which bear 
upon the question of probable cause, it is unnecessary to pass 
upon this exception. 

There is no doubt that the court, and not the jury, must pass 
upon the question of probable cause or its absence if there is 
no dispute about the facts on which the plaintiff bases his claim 
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of want of probable cause or on whieh the defendant bases his 
celain, that it existed. Ah Chew v. Wong Kwai, 3 Naw. 85; 
Alau v. Parke, 5 Tb. 2, reversing a judgment for the plaintiff 
on the ground that the court refused to find npon the facts 
but submitted to the jury the question whether there was prob- 
able cause. 

The evidence was undisputed that owing to an unfortunate 
hotel venture the plaintiff was financially embarrassed and 
nnable to pay his debts and that with the exception of a lease- 
hola of no immediate value to his ereditors his property was 
mortgaged at the time when this collection of stamps, which 
wa» attached, was sent by him from the Haleiwa Hotel on 
Oahu to an employee in his Honolulu store, of which the 
defendant was in charge, with instructions to consign it to San 
Francisco addressed to a son of his sister who was one of his 
creditors. These facts became known to the defendant and upon 
laying them before his attorney he brought the attachment suit, 
reluctantly consenting to the averment complained of upon the 
attorney’s advice that it was necessary. The long and intimate 
business relations between the parties implying mutual con- 
fidence and esteem and the plaintiff’s reputation for business 
integrity would, it is said, lead the defendant to believe that 
the plaintiff did not intend to defraud his creditors. It was 
mainly upon these considerations that the trial judge denied the 
defendant’s motion for a new trial expressing his opinion that 
the ease, instead of showing cause, showed the lack of it and 
that the defendant did not believe that the plaintiff entertained 
a fraudulent intent. 

But the facts were clear, presenting a question for the court 
alone to pass upon. The jury could, with no more certainty 
than the court, divine the inner or underlying motive of intent. 
The plaintiff having long delaved payment of this debt to the 
executor on the ground that he had not the means to pay it, it 
was reasonable to think that his object in sending the stamps 
away was to sel] them and to do this not in order to pay this 
debt, for if that was his intention he wonld have been likelv 
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to mention it to the defendant, but with intent to use the pro- 
ceeds for other purposes which would be a legal fraud upon a 
ereditor who received no benefit from them. It was anything 
but unreasonable for the defendant, as executor, to get the 
property attached which was about to be removed from the 
Territory in order that it might be available for execution on 
the judgment to which he was entitled, The removal of prop- 
erty from the reach of creditors is common enongh with persons 
of undoubted integrity who do not thereby mean to cheat, and 
vet the act constitutes a fraud upon ereditors and the law treats 
one as intending the natural and plainly probable consequences 
of his acts. See. 2729 R. L. 

But it appears to have escaped the attention of the attorneys 
in the case that the statute (Sec. 1706 R. L.), authorizing at- 
tachments in district court cases upon the plaintiff’s aftidavit 
that the defendant was about to dispose of his property with 
intent to defraud his ereditors, does not apply in actions upon 
unliquidated demands brought in cireuit courts in which it is 
requisite in order to obtain an attachment to aver no more than 
that the defendant was disposing of his property. See. 1714 
R. L. 

The statute, therefore, was satisfied by a sworn statement 
that the defendant was disposing of his property and did not 
require the averment that he was doing this with intent to dis- 
pose of it in fraud of his creditors. It was not open to doubt 
that the defendant was disposing of his property or that he was 
sending the stamps away for any other purpose. In this view 
the attachment was in every way authorized by the facts. 

The exception to the refusal to instruct the jury to find a 
verdict for the defendant must be sustained and judgment nou 
obstante entered for the defendant, 

C. OW. Ashford for plaintiff. 

ALG. M. Robertson for defendant. 
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THE TERRITORY OF HAWALL s MI SING AND 67 
OTHERS. 


Error ro Crrecurr Courr, Firsr CIRCUIT. 


fod 


Ancuep Ocroner 17, 1907. Decipep November 4, 1907. 
Harrwenrn, C.J., Winner ann BALLO, JJ. 


Evy ipbENCE—execution of document, 

A bail bond, purporting to be signed by a defendant, offered in 
evidence for the purpose of identifying him by means of a recital 
therein, is inadmissible unless accompanied by evidence that it 
was executed by the defendant, 


OPINION OF THE COURT BY BALLOU, J. 


The defendant Ah Sing, who we have held is the only per- 
son having any standing in the prosecution of the above entitled 
writ of error (ante, page 392), was convicted in the distriet 
court of Tfonolulu and again on appeal in the circuit court of 
the first circuit of violating R. L. See. 3175 by being present 
at » place where certain gambling games were being carried 
on, The assignments of error relied upon relate to the lack of 
identification of the aceused and error in admitting in evidence 
a bail bond for the purpose of sueh identification. 

The record shows that a room in which gambling was going 
on was raided by several members of the grand jury, and sixty- 
eight Chinese who were there present were arrested. These 
were taken to the police station, where they were released npon 
depositing cash bail. Tt does not appear from the record when 
the arrested persons first gave their names. Some days later 
Ah Sing and sixty-seven others, by name, were tried in the 
district court of Honolulu and conyieted. On the same day an 
appeal bond was given purporting to be signed by the persons 


convieted and their surety, containing the following recital: 
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“The coudition of this obligation is such that whereas the 
above bounden principals were arrested upon a charge of violat- 
ing Section 3175 of the Revised Laws of Hawaii, by being 
present at a place where certain gambling games were being 
carried on known as fan tan and pai kau were being carried 
on at which money or something of value was lost and won 
and, whereas the said principals were upon the 27th day of 
November, A. D. 1906, convicted of said charge, by the Honor- 
able S. TH. Derby, Second District Magistrate of the District 
Court of Honolulu, County of Oahu, and sentenced to pay a 
fine of Twenty-five dollars ($25.00) and the costs of said prose- 
cution, and whereas said Principals have appealed from the 
judgment of said Court to the Cirenit Court of the First Judi- 
cial Circuit at its next term,” ete. 


At the trial in the cirenit court some of the defendants were 
identified by name or appearance as having been in the room 
on the oceasion testified to. Th the ease of others, including 
Ah Sing, no witness was called cither to identify them as 
having been present at the gambling game or as having been 
among those who were arrested and taken to the police station. 
For evidence of identification the prosecution 12lied upon, the 
introduction in evidence of the bail bond above referred to, 
claiming that its recital was an admission that the persons 
named and signing as principals were arrested, and this, coupled 
with the evidence that the persons arrested were guilty of the 
offense, and the presumption of identity of persons from iden- 
tity of names, was sufficient to support a conviction. 

The evidence furnished by the bail bond is meager and un- 
satisfactory so far as it connects the persons signing with the 
misdemeanor in question. Tt does not specify any time or 
occasion on which they were arrested and it may be doubted 
whether such a recital inserted incidentally in a document 
designed for an entirely different purpose and signed by per- 
sons unfamiliar with the language in whieh it was written 
could be held sufficient to support a conviction in the absence 
of all other identification. 

We do not find it necessary to pass upon this point, how- 
ever, as we are of the opinion that the bond was improperly 
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admitted in evidence for the purpose for whieh it was offered. 
Although the name ot Charles F. Chillingworth appears on the 
bond as an attesting witness to the signatures of the principals 
and surety no proof by such witness or otherwise of its execu- 
tion was offered. The bond also bears the words “Approved. 
Henry C. Vida, Asst. Sheriff,’ and was admitted upon Mr. 
Vida’s testimony that he was assistant sheritt; that on the 28d 
of November, 1906, certain Chinese were bronght to the police 
station charged with being present at a gambling game and 
released on cash bail and afterwards an approved bond was put 
up in Heu of cash bail, which bond he thereupon identified as 
the one whieh he had approved. The bond was then offered 
for the purpose of identifying the parties before the conrt and 
admitted over the objection that the signatures of the defendants 
had not been identified. 

To conviet a defendant by his own written admission it would 
seem essential that there be some evidence that he signed the 
writing or that the signature was his. The tendeney to assume 
that a signed document is all that it mutely purports to be, 
without requiring external evidence of authorship, is one which 
must be constantly guarded against. 3 Wigmore Evidence, 
See. 2130. As a eonrt record the bond might have been ad- 
missible for some purposes upon proof of its mere existence, 
Dut as a written admission of the defendant of a collateral fact 
its execution should have been proved like any other written 
and unrecorded instrument. The assignment of error upon 
this point is sustained, the judgment of conviction of Ah Sing 
reversed, and new trial ordered. 

M. F. Prosser, Deputy Attorney General, for plaintiff. 

R. W. Breckons for defendant. 
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IN THE MATTER OF THE APPLICATION OF CHING 
TAT FOR A WRIT OF HABEAS CORPUS. 


Morions ror ADMISSION to BALL. 
ARGUED November 4, 1907. Decipep NovEMBER 6, 1907. 
kd 2 


Harrwrir, CJ., Wiper anp BaLLor, JJ. 


B411: —habeas corpus. 

On an appeal from a judgment on a writ of habeas corpus 
remanding a convicted prisoner to custody, the court, in its 
discretion, refuses to admit to bail pending the appeal, since no 
proceeding is pending to secure a review of any action of the 
court in which the petitioner was convicted or sentenced. 


OPINION OF THE COURT BY HARTWELL, C.J. 


This is a motion by one Ching Tai, by his attorneys, R. W. 
Breckons and Wade Warren Thaver, setting forth that he is a 
prisoner in Oahu Penitentiary; that October 19, 1907, he 
applied to the cirenit court of the first circuit at chambers for 
release from custody by writ of habeas corpus; that October 31 
the court denied his application and that he has perfeeted his 
appeal to this court and moves to be admitted to bail pending 
the appeal. The petition for the ‘writ. avers that the petitioner 
was restrained by the high sherif at Oahu Jail under a mitti- 
mus, a copy of which is attached, issued out of the first cireuit 
court by the third judge thereof January 26, 1907, to the high 
sheriff, reciting that Ching Tai, having been convicted in the 
circuit court of the first cirenit of the offense of being present 
at a place where gambling games were carried on and sentenced 
to six months imprisonment and $2.50 costs and directing that 
officer to take said Ching Tai into his custody “and to cause 
said sentence to be executed.” The petition further avers that 
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the petitioner excepted to the judgment and that having cxe- 
cuted a bail bond for appearance before the supreme court when 
required he was released from custody by the high sheriff; that 
the bond is still in force no proceedings having been taken for 
its forfeiture; that the petitioner has abided by its require- 
ments, but that October 17 the high sheriff unwarrantably, ille- 
gally and without right of process took him into custody and 
restrained him of his liberty. 

The high sheriff’s return, he producing the person as required 
by the writ, shows that said Ching Tai was in his official cu~- 
tody, being imprisoned in Oahu Jail by virtue of the judgment 
upon which the mittimus referred to was issued; that its exe- 
cution was stayed pending the decision on the exceptions to the 
judgment, and that October 7, 1907, the petitioner, through his 
counsel Mr. R. W. Breckons, voluntarily abandoned his exeep- 
tions and October 17 a decision was rendered by the supreme ' 
court dismissing them, notice of the decision being the same day 
filed with the clerk of the circuit court. 

The circuit judge, after hearing the case upon the petition 
and return, denied the petitioner’s application to be released 
from custody. 

The petitioner does not ask to be heard on the petition—he 
does not wish it to be disposed of now—but increly that his 
motion for bail be granted, claiming in argument that he ought 
not to be held under the mittimus as it does not appear that an 
order was made by the circuit court in which he was convicted 
directing the officer, by reason of the dismissal of the exceptions, 
to arrest him and execute the judgment as required by the mit- 
timus. 

This is not a case under Sec. 2774 R. L., continuing the right 
of bail after conviction, since no proceeding is pending to secure 
a review of any action of the court in which the petitioner was 
arraigned, tried, convicted or sentenced. 

Under See. 2079 Tb., “Until jndgment is given, the court or 
judge may remand a party, or accept bail for his appearance 
from day to day, or may place him under special care and en~ 
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tody, as circumstances may require.” Under this section the 
granting of bail is discretionary and while it is not desirable 
to consider the merits of the case in advance of argument, the 
court in giving its judgment, after looking at the record which 
has been made part of the motion, under all the circumstances, 
denies the motion. 

R. W. Breckons and W. W. Thayer for petitioner. 

jl. F. Prosser, for the attorney general, contra. 


OMOTO BUNHICHI r. HONOLULU RAPID TRANSIT 
& LAND COMPANY. 


Excrperio,s From Crrecir Court, Frrst Crreurr. 
Arcrep OCTOBER 7, 1907. Dectpep NovEmper 11, 1907. 


HARTWELL, C.J., WILDER anp Battor, JJ. 


NEGLIGENCE—-evtdence to go to jury. 

Plaintiffs son jumped or fell from defendant’s cai just start- 
ing from a transfer point on a dark night, and lay prostrate 
until struck and crushed by another car following about one 
hundred feet behind on a parallel track. The motorman of the 
latter car did not see the boy, having glanced behind while his 
car was in motion to see when an alighting passenger jumped 
off. Held that the question of defendant’s liability was prop- 
erly left to the jury. 


OPINION OF THE COURT BY BALLOU. J. 


This is an action for damages for negligently causing the 
death of the plaintiff’s son who was killed near the transfer 
point called Pawaa junction on the evening of June 1, 1905. 
A verdict was rendered against the defendant for $650. The 
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only exceptions brought before this court are those relating to 
the refusal of the trial judge to direct a verdict in favor of the 
defendant and afterwards to render judgment for the defendant 
non obstante veredicto. 

The eirenmstances of the accident appear from the evidence 
to be as follows: At about nine o’clock on the evening in quer- 
tion, the night being dark, plaintiff, a Japanese, and his family 
were returning from Honolulu to their home at Waialae. The 
family comprised the plaintiff, his wife and three children. 
They rode from Honolulu to Pawaa junetion in a King street 
car and at the jnnetion attempted to transfer te the Waialae 
car whieh was standing on a parallel track. For some reason, 
the evidence of which is in dispute, only the eldest son, a boyv 
of nearly nine years named Omoto Kyofu, was on the Waialae 
ear when it started, Apparently realizing that he was sepa- 
vated from his parents he stepped on the running board of the 
moving car and either jumped or fell to the grownd striking 
upon his back or shoulder outside the rails of the track imine- 
diately makai but sufticiontly near to be struck by a passing 
ear. The King street car started soon after the Waialae car, 
following it at a distance of about one hundred feet on the 
parallel track in the same direction. The motorman had 
received a bell signal to stop at Artesian street and slowed 
down. He then glanced around, saw a passenger jump off, and 
without stopping or receiving any seeond signal front the eon- 
ductor increased his speed again. Ile did not see the prostrate 
form of the hoy, although a passenger on the Waialae ear, 
looking back, saw it quite plainly by the headlight of the King 
street ear, Neither the motorman nor the conductor attached 
any significance toa slight jar they felt nor could they definitely 
locate its tine with regard to the slowing up. The car did not 
stop until passengers from the Waialae car came ring 
back shouting. The boy had been dragged some distanee and 
was picked up badly crushed and dead.. 

Defendants motions for a directed, verdict and judg- 
ment non obstante veredicto are substantially that the clear 
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and uncontradicted evidence, capable of only one construction 
and inference, showed no negligence on the part of the defend- 
ant, but did show contributory negligence on the part of both 
the deceased child and his parents, and further that the death 
of the child might have resulted from a cause for which the 
defendant was not responsible. 

Many principles of law applicable to this ease have been 
considered in Dong Chong v. Rapid Transit Co., 16 Haw. 272, 
and Ferreira v. Rapid Transit Co., 16 Haw. 615. While 
there has been some discussion as to whether the existence of 
negligence in a particular case is in its ultimate analysis a 
question of law or fact, there is no doubt of the propriety of 
leaving this question to the jury. A clear exposition of the 
rule in such eases is the one laid down by the supreme court of 
the United States in a case where the trial court had given the 
following instruction to the jury: 

“You tix the standard for reasonable, prudent and cautious 
men under the circumstances of the case as you find them, 
according to your judgment and experience of what that class of 
men do under these cireumstanccs, and then test the conduct 
involved and try it by that standard; and neither the judge who 
tries the ease nor any other person can supply you with the 
criterion of judgment by any opinion he may have on that sub- 
ject.” 

In upholding this instruction Mr. Justice Lamar said: 

“But it seems to us that the instruction was correct, as an 
abstract principle of law, and was also applicable to the facts 
brought out at the trial of the case. There is no fixed standard 
in the law by which a conrt is enabled to arbitrarily say in every 
case what conduct shall be considered reasonable and prud- 
ent, and what shall constitute ordinary care, nnder any and 
all eiremustances. The terms ‘ordinary care? ‘reasonable 
prudence, and such like terms, as applied to the conduct and 
affairs of men, have a relative significance, and cannot be arbi- 
trarily defined. What may be deemed ordinary care in one 
ease, may, under different surroundings and ciremnstances, 
be gross negligence. The poliev of the law has relegated 
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the determination of such questions to the jury. under proper 
instructions from the court. It is their province to note the 
special circumstances and surroundings of each particular case, 
and then say whether the conduct of the parties in that case was 
such as would be expected of reasonable, prudent men, under a 
similar state of affairs. When a given state of facts is such that 
reasonable men may fairly differ upon the question as to whether 
there was negligence or not, the determination of the matter is 
for the jury. It is only where the facts are such that all reason- 
able men must draw the same conclusion from them, that the 
question of negligence is ever considered as one of law for the 
court.” Grand Trunk Railway Co. v. Ives, 144 U. S. 408, 
417. 


We are of the opinion that reasonabie men might fairly differ 
in this case as to whether a proper lookout was kept by the 
motorman of the King street car and whether if a proper look- 
out had been kept there was a chance to avoid the accident 
after the boy had fallen near the track. In this view of the 
matter it becomes immaterial whether or not it was through 
the negligence of the deceased or his parents that he was in 
the position where he was struck by the car. 

It is contended for the defendant that the street car company 
was under no duty to the deceased to keep a lookout for him 
as he was not making a lawful use of the street at the time. An 
unlawful use of the highway, however, would not preclude the 
plaintiff from recovery if due care on the part of the defendant 
might still have prevented the injury. Davies v. Mann, 10 M. 
& W. 546. An analogy is sought to be drawn between the de- 
ceased in this case and a trespasser on the track of a steam 
railroad, in which case the railroad company is ordinarily held 
to the duty to use reasonable care after the trespasser has been 
seen but to no obligation to keep a lookout for him. The under- 
lying reason for this rule, however, is that the situation is such 
that the company has no reason to expect any person to be on 
its exclusive right of way at that particular point. Tutt v. Ill 
nois Cential Ry. Co.. 104 Fed. 741; Frye r. St. Louis, ete.. Ry., 
200 Mo. 877; 8 L. R. A. (N. S.) 1069. By its own terms 
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it would not be applicable to an electrice car on a city street, and 
the cases most relied upon by the defendant are careful to 
emphasize this difference. 

“The duty of the driver of an electric car passing along a 
sparsely settled country road in the space between intersecting 
roads is not to be judged by the same rules with regard to speed 
which apply to the same ear passing along the crowded street of 
a city. The care to be exercised is relative and must be propor- 
tioned to the danger reasonably to be apprehended at the time 
and place, Stele r. McNulta, 99 Fed. 138;” Vizacchero v. 
Rhode [sland Co., 26 R. T. 392; 69 L. R. A. 188. 


In this case the defendant was using a city street near one 
of its own transfer points, where the presence of pedestrians 
and other persons lawfully on the street was to be anticipated, 
and we cannot concede as a rule of law that no lookout should 
be kept. We have already held that the grant of a right of way 
(R. L. See. 845), does not lessen defendant’s duty to exercise 
due and proper care to avoid causing injury to other persons. 
Fuller v. Rapid Transit Co., 16 Tlaw. 1. It has been urged 
that streets are not made to lie down in and that the degree of 
care which would enable a motorman to observe a pedestrian 
would not enable him to discover the unexpected presence of 
a prostrate body near the track. The same argument was used 
in a Missouri case where the man killed had fallen into a con- 
duit in a tunnel, where his presence was far less likely to be 
anticipated than here, but the court held that negligence was 
still a question for the jury. Fearous v. Kansas Cay Ry. Co., 
180 Mo. 205. The general principle remains that the law at 
all tines requires such care as men of ordinary prudence would 
vse under similar circunstanees, and the amount of care which 
prudent men would exercise under the cireumstances of this 
case is just as much a question for the jury as the further and 
ultimate question whether the defendant’s ageut did use that 
amont of care. It cannot be denied that courts are prone, 
either by expressions of opinion or by the acceptance of suc- 
cessive verdicts of juries, to fix standards of prudence in par- 
tienlar cases which crystallize into rules of law, but until the 
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standard reaches the point where reasonable men might not 
differ about it, this is an invasion of the proper function of the 
jury. Metropolitan Ry. Co. v. Wright, 11 App, Cas. t52. We 
are disposed to lay down as few arbitrary rules of conduct as 
possible. The application of the law to the particular cireum- 
stances of cach ease may be covered by the charge to the jury, 
and no exceptions to the giving or refusal of instructions hav- 
ing been brought before us we must assume that the ground 
was fully and fairly covered by the trial judge. 

It is also contended that the admitted fact that the motor- 
man did not see deceased at all was due to the fact that he was 
engaged in the “paramount duty” of glancing behind him to 
look after the safety of the passenger who proposed to alight 
at Artesian street, We know of no souree from which this 
alleged duty arises. It is uot imposed upon the motorman by 
statute nor by any principle of law, nor is it at all clear why it 
should be paramount to the duty of keeping a lookout ahead. 
The phrase “paramount duty” is used in Culbertson v. Metro- 
politan St. Ry. Co., 140 Mo. 35; 36 S. W. 834, but with a 
meaning wholly inapplicable to the circumstances of this case. 
There one cable road crossed another, and the gripman was 
obliged to look for the grip-trap on the track and let go his grip 
at the point marked in order to avoid a severe accident to his 
ear. In this case no reason is shown why the conductor should 
not be charged with the duty of looking after alighting passen- 
gers, signalling by bel] to the motorman. We regard the faet 
that the motorman, while his car was still in motion, looked 
behind to see if the passenger had jumped off not as relieving 
the company from Hability, but as material evidence supporting 
the verdict. Sehnur v. Citizens Traction Co., 153 Pa. St. 29. 

In respect to the immediate cause of the bov’s death the 
defendant argues that it might just as Likely have been caused 
by the fall from the Waialae car as by the subsequent running 
over by the King street car and that the negligence in the opera- 
tion of the King street car is all that is complained of in the 
declaration, This again, however, is a question of fact upon 
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whieh there is evidence to support the verdict. The matter is not 
entirely one of conjecture. The boy’s fall was described with 
considerable particularity by one witness who watched him 
from the time that he left his seat until he was struck by the 
King street car, and although there is no direct evidence that 
he was alive while lying on the ground, the circumstantial evi- 
dence was such that the jury were at liberty, under proper 
instructions from the court, to draw their own deductions. 

The exceptions are overruled. 

E. C. Peters for plaintiff. 

D. L. Withington and John W. Cathcart (Castle & Withing- 
fon on the brief) for defendant. 


WAKEKI HELELUHE vr. HONOLULU RAPID TRAN- 
SIT & LAND CO., A CORPORATION. 


KAHAKUAKOI KEALOHAPAUOLE v. HONOLULU 
RAPID TRANSIT & LAND CO., A CORPORATION. 


Excrrrions From Circuir Court, First Crrcurt. 
Scrarrrep Oc roser 8, 1907. Decipen NoveMBer 16, 1907. 
Harewsci, C.J., Witprr anb BALLOU, JJ. 

New TRIAL—abuse of discretion. 
The discretion of a trial judge in granting a new trial on the 
ground that the verdict was excessive will not be interfered 


with unless, as does not appear in these cases, there was an 
abuse of discretion, 


OPINION OF THE COURT BY WILDER, J. 


These are actions for damages for injuries sustained by 
plaintiffs claimed to have heen caused by the negligence of 
defendant. They were consolidated and tried together. Plain- 
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tiffs were thrown out of a bugey while they were driving along 
King street near Kamehameha school in consequence of the 
buggy being struck by an electrice car of the defeudant. After 
a verdict for each plaintiff the trial judge granted defendant’s 
motions for new trials, and plaintiffs come to this court on 
exceptions. 

The motions for new trials were based on fifteen grounds, 
only two of which were referred to by the trial judge, namely, 
that the evidence did not show that defendant was negligent 
and that the verdict in cach case was excessive. The first 
point to determine is on what ground the new trials were grant- 
ed, which can only be arrived at by a varefnl consideration of all 
the remarks of the trial judge in granting the motions. After 
stating the two main points for consideration aud making a 
tew remarks about sustaining verdicts generally without refer- 
enee in particular to these cases, he said: 

“Now in this case it seems to me, although 1 refused a mo- 
tion to direct a verdict, and practically the same facts and the 
same evidence is now presented to me again in considering 
this motion for a new trial, I am bound to say that the evi- 
dence is not altogether satisfactory, upon the point of negli- 
gence I mean, and it seams to me that in both cases the amont 
awarded is excessive. There is no permanent injury alleged, 
no permanent injury claimed. There is no evidence to show 
the value of any services or that they lost anything in that rc- 
gard.” 

Whatever he may have meant in reference to the evidence 
as to negligence being unsatisfactory, he did hold specifically 
“that in both cases the amount awarded is excessive.” Further 
on in his opinion he said: “In view of all the facts and al) 
the cireumstances I am bound to say that the amount awarded 
by the jury is excessive and later he twice referred to the fact 
that each verdict was excessive. For this court to hold that he 
did not mean what he said would be trifling and doing away 
with the ordinary meaning of wards. To be sure, he stated 
that he thought this court wonld set aside the verdicts in any 
event, whether he did or not, in view of the opinion of this 
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court in the Kingham case, reported in 17 Haw. 547. What 
he had in mind in reference to that case it is impossible to 
say, as a perusal of the opinion in that case will show that 
whatever was there decided did not touch in any way the points 
under discussion by the circuit judge in these cases. Ie also 
suggested that he might grant the motions conditionally, that 
is, on remitting part of the verdicts, and then refused to do so. 
The intimation he made that under certain circumstances he 
might not have held that the verdicts were excessive shows that 
he did consider them excessive and not the contrary. The 
conclusion is irresistible that the trial judge, with perhaps 
some hesitation and uncertainty, considered that the verdicts 
were excessive and accordingly granted the motions for new 
trials, however much he may have also considered that the evi- 
dence as to negligence was unsatisfactory, as to which it has 
been held that the granting of a new trial by the trial judge 
ou the ground that the verdict was against the weight of evi- 
dence should depend, not upon whether he was dissatisfied or 
not with the verdict, but upon whether the verdict was such 
as reasonable men might have come to. Solomon v. Britton, 
L. R. 8 Q. B. D. 176, as modified by Metropolitan Ry. Co. v. 
Wright, 11 App. Cas. 152, 156. 

Tt now becomes necessary to decide whether the order grant- 
ing new trials on the ground that the verdicts were excessive 
was erroneous. The question before this court is not exactly 
the question that was before the circuit judge. The question 
hefore hin was whether from all of the evidence the verdicts 
were excessive, while that before us ıs whether he abused his 
discretion in so holding. Macfarlane v. Lowell, 9 Haw. 488; 
Tuck Chew r. Makee Sugar Co., 11 Iaw. 458. 

After a careful examination of all of the evidence we are 
of the opinion that the trial judge did not abuse his discretion 
in granting the new trials on the ground that the verdicts were 
excessive. Under the circumstances of these cases, while 
we may not have reversed the order if new trials had been 
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refused, yet, on the other hand, the order grauting new trials 
should stand. 

Fhe verdicts were $2000 for plaintiff Heleluhe and $1500 
for plaintiff Kealohapauole. Each plaintif was over sixty 
years of age. Neither plaintiff alleged or claimed any perma- 
nent injury. Plaintiff Heleluhe received a broken collar bone 
and several bruises about the body and had little use of her left 
avm, was confined in bed about a couple of weeks, and it was 
six or eight weeks before the bandages were removed. The 
injuries to the plaintiff Kealohapauole consisted of the dis- 
location of her left shoulder joint and several bruises on differ- 
ent parts of the body and caused her to remain in bed for about 
a couple of weeks, Each plaintiff suffered a good deal of pain 
and more or less of a shock from the injuries, and each incurred 
a bill for medical attendance of about $175. Neither one lost 
the value of any wages or earnings while recovering from the 
injuries. The horse and buggy in which plaintitls were driving 
at the time of the accident belonged to the queen. 

Ou the whole, we cannot say as a matter of law that the trial 
judge abused his discretion in granting new trials on the ground 
that the verdicts were excessive, although we might not have 
tound that the verdicts were excessive if that was the question 
before us. 

It is unnecessary to express an opinion as to the sufficiency 
of the evidence of negligence, as there will have to be another 
trial, but in Bunhichi v. Honolulu Rapid Transit E Land Co., 
15 Haw. 475, decided since these cases were submitted, the 
province of the jury in deciding questions of negligence is 
referred to and discussed. 

In view of the conclusion reached, we do not pass upon the 
contention of defendant that plaintiffs’ exception to the order 
granting new trials cannot now be considered by this court. 

The exceptions are overruled, 

J. J. Dunne for plaintiffs. 

J. W. Catheart and Castle & Withington for defendant. 
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JAMES L. HOLT, ASSESSOR AND COLLECTOR OF 
TAXES, FIRST DIVISION, « EDGAR WOOD. 


Reserven Question From Frese Cirerir Court. 
ARGC Ocroser 11, 1007. 0 Dicipep November i6, 1907. 


Harrwen., Cej., Witpnr axb BALLOU, Jd. 


TAXATION—Excemption. 
A lessor’s interest in land in actual use by the lessee for the 
production of pineapples is not exempt from taxation unde RK. 
L., See. 1223. ` 


i OPINION OF THE COURT BY WILDER, J. 


This is a reserved question from the first cireuit court to 
determine whether under See. 1223 of the Revised Laws defend- 
ant’s interest as lessor in a piece of land is cxempt from taxa- 
tion when fhe land is in actual use by the lessee for the produc- 
tion of pineapples. 

This section as originally passed was Act 35 of the Session 
Laws of 1903, being entitled “An Act to encourage diversified 
industries,” and reading as follows: 

“For the next five vears all property, real and personai, 
actually in use for the production of * * * pineapples * * * 
shall be exempt from taxation of any kind.” 

The proposition that exemptions from taxation are strietly 
construed, in other words, that taxation is the rule and exemp- 
tion the exception, is well settled, Bishop ve. Gulick, 7 Haw. 
627, 630; O. R. & L. Co. r. Shaw, 12 Haw. 76. As the United 
States supreme court puts it, “a doubt is fatal to the claim” 
of exemption. Theological Seminary v. Illinois, 188 U. S. 662, 
672. The question here is not what the legislature could du 
but what it did do-—that is, it is a question of construction. 
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This statute should be construed in connection with the sys- 
tem of tax laws in existence at the time of its passage. In 
Halstead v. Pratt, 14 Haw. 35, 39, it is said that “The gencral 
rule is that a statute should be construed with reference to the 
system of laws of which it is a part unless a contrary intention 
clearly appears. Lf this were not so, statutes would often have 
to be given absurd constructions, for they often do not contain 
express provisions as to the extent of their operation in this 
respect.” 

The general system of taxation then in existence is set out in 
chapter 98 of the Revised Laws. A specitic amount is payable 
by certain male inhabitants known as poll, school and road 
taxes. Carriages, bicycles and dogs are taxed a certain amonnt 
which is payable by the owners thereof. See. 1212 R. L. reads 
that, “Except as otherwise provided all real property and all 
personal property within the Territory shall be subject to an 
annual tax of one per cent. upon the full cash value of the 
same.” The meanings of real property and of personal prop- 
erty for purposes of taxation are set out. Under See. 1216 
R. L. it is provided that “All real and personal property and 
the interest of any person in any real or personal property shall 
be assessed separately as to cach item thereof for its full cash 
value,” and in See, 1217 R. L. that “The interest of every 
person in any property shall be separately assessed * *  * 
and every person shall be liable to taxation in respect of the full 
value of lis interest in such property.” Certain exemptions as to 
property and persons are allowed. Individuals, corporations 
and companies are required to make returns of property owned 
by them or in their possession aud assessments are made to or 
against them for their interests in property, and in the case of 
persons unknown or nonresident they are assessed as such. 
There are provisions for appeals from assessments and for the 
collection of taxes. The system as a whole in theory aud in 
practice, so far as real property is concerned, is to tax persons 
for their interests in such property. Ít is very 
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TAX ASSESSOR v. WOOD. 487 


speak of assessing and taxing property, but under our system 
sneh an expression is not exact. For instanec, in Holt v. 
Savidge, 17 Haw. >4, and in Long r. Holt, 17 Haw. 198, this 
eourt held that the assessment should be made to some one 
“whose duty it was to pay the taxes.” 

To hold that this 1903 statute exempted a lessor from taxa- 
tion on his interest in land used by the lessee for the production 
of pineapples would be an implied repeal of the then existing 
laws as to assessing and taxing the separate interests of persons 
in such property, which under See. 21 R. L. only follows “when 
the new law contains provisions contrary to, or irreconcilable 
with, those of the former law.” 

There is no doubt but that one of the purposes of the exemp- 
tion was to stimulate, encourage and promote the production of 
pineapples. The actual user of property for that purpose is 
directly benefited by having no taxes to pay on his interest 
therein. That the produetion of pineapples is not directly 
encouraged by exempting a lessor from paving taxes on his 
interest in land so used, who, from all that appears, gets as 
much rent as if the property was used for some other purpose, 
is substantially the line of reasoning in Stale v. Macgurn, 187 
Mo. 259, holding that a lessor’s interest in land leased to the 
publie for school purposes is not exempt although the constitu- 
tion exempted lots used exclusively for schools. See also County 
of Hennepin ve. Bell, 43 Minn. 344, and Travelers Insurance 
Co. v. Kent, 50 N. E. (Ind.) 562, to the same effect. But it 

„is suggested that the production of pineapples would be en- 
conraged indirectly by exempting the lessor of land used for 
that purpose because the lessee in anv event either by a covenant 
in the lease or by having to pay a higher rental would have to 
pay the taxes assessed to the lessor, and probably that is so, 
althongh it does not so appear in this case. 

"But, after all, the question is whether this defendant has 
brought himself within the terms of the exemption claimed, 
that is, whether his interest is “actually in use” for the produc- 
tion of pineapples. That the defendant as lessor has an interest 
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in the land which is distinct from the interest of the lessee is 
ungnestioned, Ts there any interest in the land except the 
lessee’s which is actually used for the production of pineapples ¢ 
The lessor is not concerned in the use of the land or in the 
production of pineapples, and it is immaterial to him what use 
is made of the land. The use of the land by the lessee for cer- 
tain purposes does not make the lessor’s interest used for the 
same purposes. We think that the lessor’s interest is not 
exempted by the statute. li State v. Board of Assessors, 46 
La. An. 859, 15 So. 354, it was held that the lessor’s interest 
in property which was leased and used by the lessee for manu- 
facturing purposes was not exempt under the eonstitutional 
provision of Louisiana that “The capital, machinery and other 
property employed in the manufacture of * * * machinery 
shall he exempt * * * from taxation.” 

The answer to the reserved questiou is that the defendant is 
liable for taxes on his interest in the land. 

C. R. Hemenway, Attorney General, for plaintiff. 

L. J. Warren, (Smith & Lewis on the brief with him,) for 
defendant. 
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IN THE MATTER OF THE APPLICATION OF F. R. 

g LUCWEIKO FOR A WRIT OF MANDAMUS 
AGAINST JAMES W. PRATT, COMMISSIONER 
OF PUBLIC LANDS OF THE TERRITORY OF 
HAWAII. 


APPEAL FROM Circere duper, First Circuir. 
3 
SCBMIETED NOVEMBER 11, I9O0OT. Droiveb NovemMBER 20, 1907. 
Harrweni, Ceja, WILDER wp BALLOU, Jd. 


MA\pDAMUs—duty of public officer. 

Under Act 123 S. L. 1907 it is the duty of the commissioner 
of public lands to act in the matter of the approval ot a receipt 
presented by a claimant whose appropriation is under ‘*Depart- 
ment of Public Lands.” 


OPINION OF THE COURT BY BALLOU, J. 


This is a claim arising out of Act 128 of the Session Laws 
of 1907, which, so fay as it includes the claim now in question, 
reads as follows: 


“Section 1. The following sums of money, amounting to 
$7,263.39, are hereby appropriated to be paid out of any 
moneys in the Treasury of the Territory, to pay certain claims 
against the Territory of Hawaii.. 

“Dcpariment of Publie Lands. 

“Claim of F. R. Luewetko, damages for non-fulfillment 
bs the Government of Agreement of June 15th, 1908, in re 
land and buildings situated on Beretania and King Street, 
Moilitli, Honolulu, $1,500.00.” * * > 

“Sertion 2. The Auditor shall not issue warrants in pay- 
ment of any of the above amounts unless reccipts in full are 
filed therefor, and the same are approved by the head of the 
Department under which the items are inserted.” 
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The act was approved by the governor with the exeeption 
of the claims of R. Maka and F. R. Lueweiko, whereupon the 
claim of Lueweiko was passed by the legislature over the 
governor's veto. 

The petitioner presented to James W. Prati, commissioner 
of public lands, a receipt in full for approval and npon the” 
commissioner’s refnsal filed his petition for a writ of manm- 
damus. The respondent in his answer and return gives as 
his reasons for refusing to approve the receipt (1) that there 
is no law compelling or requiring him to approve it; (2) that 
the oftice of the commissioner of pnblie lands is created by, 
and the duties of the commissioner prescribed by the Organic 
Act, so that Act 123, in so far as it seeks to impose an addi- 
tional duty upon the conunissioner, is unconstitutional; (3) 
that the appropriation was without legal or equitable consider- 
ation and was a mere gift to the petitioner and therefore un- 
constitutional; (4) that the agreement of June 15. 1905, 
attached as an exhibit to the return, was fully carried out: that 
the petitioner suffered no damages; that the appropriation 
was a mere gratuity and therefore unconstitutional, ‘The peti- 
tioner demurred to the return and the cireuit judge sustained 
the demurrer and ordered a peremptory writ to issue. 

We are of the opinion that the grounds of refusal relied 
upon by the respondent are without merit. “The head of the 
department under which the items are inserted” with reference 
to an item under “department of public lands,” deseribes with 
sufticient certainty the commissioner of publie lands. The 
contention that there is no department of pnbħe lands in the 
Territory is based merely npon the fact that it is not so entitled 
in the laws creating it, but this does not prevent the legislature 
from deseribing it as such, as is frequently done in this and 
other appropriation bills. 

The proposition that the duties of the commissioner of public 
lands are preseribed by the Organie Act and the legislature 
has no power to change the same is a strained construction of 
See, 73 of the Organie Act, which neither creates the offiee 
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of commissioner of public lands nor prescribes his duties but 
merely continues in force, with some modifications, the laws 
of Hawaii relating to publie lands until congress shall other- 
wise provide. There is nothing in this section that would 
prevent the legislature from imposing upon the commissioner 
the added duty of approving a receipt such as the one in ques- 
tion, nor does the fact that in the opinion of others the matter 
might fall more properly within the duties of the superintend- 
ent of publie works make its action invalid. 

It is unnecessary to consider whether or not the appropri- 
ation would be valid if it was merely a gift, as the allegation 
that the appropriation is a gift or gratuity must, notwith- 
standing the demurrer to the return, be treated as a conclusion 
unsupported by the facts in the record. The petition does not 
set out the nature of the claim upon which the appropriation 
is based, although it appears more than once on the records 
of this court, (Lucwetko vr. Territory, 17 Haw. 30; Ib., 17 
Haw. 303; Ib., 17 Haw. 644), but the appropriation on its 
face shows that it was in settlement of a claim for non-fulfill- 
ment by the government of a certain specific agreement and 
this is conclusive. Waterloo Woolen Mfg. Co. v. Shanahan, 
128 N. Y. 345.. Whether the claim had any substantial founda- 
tion is not for us to inquire. Stevenson v. Colgan, 91 Cal. 649. 

No objection having been made to the form of the receipt, 
and the reasons for refusal given by respondent being insuffi- 
cient in law, the writ of mandamus properly issued. Kaneala 
e. Hardy, 17 Haw. 1. 

The order appealed from is affirmed. 

T. M. Harrison for petitioner. 

John W. Cathcart for respondent. . 
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WALTER C. PEACOCK +. JOHN G. ROTHWELL. 
Prrrrios vor REHEARING, 
ARGUED NOVEMBER 16, 1907. Decipen NoveMBgreR 20, 1907. 


Tarrweir, CJ., WiLDeR, J., Axp Cirecir Juper Linpsay 
IN PLACE oF Barrov, J. 


PLEADING—unliquidated demand. 
An action on a covenant in a lease for rent, water rates and 
taxes is an action for an unliquidated demand under See. 
1712 R. L. 


OPINION OF THE COURT BY HARTWELL, C.J. 


At the argument which was allowed upon the question 
whether the original action was for a liquidated or for an un- 
liqnidated demand the plaintiff referred to the definition of 
a liquidated demand as one which is agreed upon or definitely 
settled by stipulation between the parties or by operation of 
law. The rent being fixed by the lease and the water rates and 
taxes by law he claims that nothing was uncertain or unliqui- 
dated in the demand. The defendant contends that if the de- 
mand originally was definitely fixed by the covenant in the 
lease as to the rent and by operation of law as to the water 
rates and taxes the payments of $152.50 and $200, leaving the 
balanee of $554, sued for, left the demand unliquidated sinee 
the action was not bronght for an account stated. He also 
points out that the cause of action in the present case was not 
trespass by using a void attachment. 

This action was tried and has been treated not as an action 
of trespass on the case hv a malicious prosecution nor trespass 
by an attachment illegally obtained bnt as trespass on the case 
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in obtaining a lawful attachment maliciously and without prob- 
able cause. 

We regarded the original action as brought for an unliqui- 
dated demand in which an attachment is obtainable on an aver- 
ment that the defendant debtor is disposing of his property 
without averring intent thereby to defraud his ereditors so 
that in this view there was no doubt of the existence of probable 
cause. 

A plaintiffs demand is not liquidated by reason solely of 
hi» declaring upon a written instrument. The statute, Sec. 
1711 R. L., relating to liquidated demands, provides a form 
of petition for process “In all suits for the recovery of money 
npon evidences of indebtedness, or vouchers certain or comput- 
able by the court, that is to say: upon promissory notes, bills 
of exchange, drafts, orders, bonds and other instruments parol 
or specialty ;” Sec. 1712, relating to unliquidated demands, 
provides for a form of petition in all civil cases involving 
unliquidated demands to recover money or damages “pursuant 
to the words, or the spirit or intent of any law.heretofore, now, 
or hereafter to be passed, or of any instrument in writing signed 
by any party, or of any verbal understanding, contract or 
agreement, or in consequence of any injury direct or conse- 
quential to the party plaintiff, or to his property, real or per- 
sonal, or to his character, or his feelings.” 

The demand on which the action was brought, not being for 
the recovery of money on any of the instruments of the kind 
mentioned in See. 1711, it is not a liquidated demand within 
the meaning of that section, and consequently it must be an 
unliquidated demand within Sec. 1712. 

The petition for rehearing is denied. 

C. W. Ashford for plaintiff. 

A. Œ. M. Robertson for defendant. 
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LAU AINA AGRICULTURAL COMPANY, LTD., A COR- 
PORATION, r. A. POAILA, NALMU, BECKY KA- 
AEAE (w), MAHIAI (w), KUPENU NAPALA (w), 
KAMAKA (w), LUCY K. SEARLE NEE LUCY K. 
KANAULU (w), AND KAIEWA KUANA (w). 


Error ro Circurr Court, Skconp CireUr, 
Scparrren Novemper 18, 1907. Dectoen November 25, 1907, 


HarrwerL, C.J., Witper anp Barrou, JJ. 


ACTION TO QUIET TYITLE—dismissal for misjocader. 

In an action to quiet title to three contiguous pieces of land 
against eight defendants where one defendant answered by 
claiming one of the pieces and disclaiming as to the other two 
and five other defendants by disclaiming as to one and claim- 
ing the other two, the granting of a motion to dismiss the action 
for misjoinder of parties defendant and of causes of action is 
erroneous. 


OPINION OF THE COURT BY WILDER, J. 


Plaintiff brings a writ of error to review the ruling of the 
cirenit court in dismissing a statutory action to quiet title to 
three pieces of land in Lahaina, Mani, against eight defendants. 

The complaint alleges that plaintiff cwns in fee simple and 
is entitled to the possession of three pieces of land in Lahaina, 
Maui, each held under a separate award, “being adjacent and 
forming one continuous whole,” that defendants claim interests 
in the property adverse to the plaintiff and are necessary parties, 
and that their claims are unfounded and without right. Demur- 
rers by six of the defendants having been overruled, one defend- 
ant filed a general denial, another defendant. filed an answer 
admitting her claim to one of the pieces of land and setting forth 
her title thereto and denying all other allegations, and four 
other defendants filed separate answers each adinitting a claim 
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to the property and denying all other allegations. By stipula- 
tion jury was waived and the case was set for trial. On the 
day of the trial leave was granted to the defendants to file 
amended answers, five of them admitting their claim to the 
first and third pieces of land described in the complaint and 
diselaiming as to the second picce and denying all other allega- 
tions, and one defendant admitting her claim to the second 
piece, diselaiming any interest in the first and third pieces and 
denying all other allegations. Then before any evidence was 
taken these six defendants moved that the action be dismissed 
on the ground of misjoinder of parties defendant and of causes 
of action, which motion was granted by the court, the contention 
of defendants being that the effect of the amended answers was 
to oust the court of jurisdiction. ° 

The ruling of the court was erroneous. Whether there is 
a misjoinder of parties or of causes of action or both is deter- 
mined from the face of the complaint and does not entitle 
defendants to a dismissal of the action after issue is joined. 
This is an elementary proposition which is applicable to actions 
of this kind. Of course, if the complain: discloses a misjoinder 
advantage may be taken of it at the proper time by a proper 
pleading, in which event, however, plaintiff would be allowed 
to amend and the action should be dismissed only on his failure 
so to do. Tn this case plaintiff alleged that all of the defend- 
ants claimed an interest in all of the property, and all of the 
defendants who appeared and answered expressiy admitted that 
to be true up to the very day of trial, which was almost a year 
after the action was commenced. That each of them then dis- 
claimed as to some of the property did not require the action 
to be dismissed and plaintiff be deprived of its right to prove 
its case any more than if one or more of them had disclaimed 
as to all of it or failed to answer at all, in which case the only 
effect would be that plaintiff, under See. 2088, R. L., could not 
recover costs against whoever disclaimed as to all or failed to 
answer. Defendants scem to think that the diffienltv in this 
case arose from seeking to quiet title to three picees of land in 
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one action, but the same diffeulty might arise in an action to 
quiet title to only one piece of land where there is more than one 
defendant, as one defendant might disclaim as to a part of the 
piece and another defendant as to another part of the same 
piece, and yet that would not entitle either defendant or botn 
of them to a dismissal of the action. The contention of defend- 
ants, 1f followed out to its logical end, would only allow one 
to bring an action to quiet title to one piece of laud at a time 
and against one defendant at a time, which would be clearly 
unwarranted. l 

The first case reported after the passage of the statute allow- 
ing actions of this kind is Kahoiwai v. Limaeu, 10 Waw. 507. 
That was an action to quiet title to three separate pieces of 
land on this island, two at Waikiki and one at Koolaupoko, 
and there were four plaintiffs and four defendants. Three of 
the defendants filed’a general denial and one expressly dis- 
claimed as to two of the pieces. The verdict of the jury, which 
gave a portion of one piece to one of the defendants and a por- 
tion of the other two pieces to another defendant, was upheld by 
this court. There was no question raised as to the lack of juris- 
diction of the court in the matter. Defendants did contend in 
that case that the cvidence disclosed that not enough defendants 
were Joined, but this court held that it was not necessary to 
make parties all persons who claimed an interest in the prop- 
erty. In this case it is contended that the amended answers 
show that too many defendants have been made parties, but in 
our opinion such a contention is without merit. 

The judgment of the cireuit court is reversed and the case 
is remanded for further proceedings consistent with this opinion. 

Kinney & Marx for plaintiff. 

C. W. Ashford for defendants. 
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IN THE MATTER OF THE PETITION OF LEWERS 
& COOKE, LTD. 


APPEAL FROM Court or LAND REGISTRATION. 
Arauen Novemser 18, 1907. DECIDED DECEMBER 11, 1907. 


HarrtweLL, C.J., Witper anp Barrou, JJ. 


Liens—creation of equitable lien by express contract. 

An agreement by the grantees of extensive real and personal 
property to pay an annuity to a charitable institution from all 
the property conveyed to them creates no equitable lien on the 
real estate. 


OPINION OF THE COURT BY BALLOU, J. 


This is an appeal by the Kapiolani Home of the Hooulu 
and Hoola Lahui Society from a decree of the court of land 
registration registering the title of Lewers & Cooke, Ltd., to 
a parcel of land free from an equitable lien claimed thereon 
by appellant. 

On February 10, 1898, Queen Dowager Kapiolani conveyed 
to David Kawananakoa and Jonah Kalanianaole one hundred 
and twenty-four separate parcels of real estate including the 
one in controversy @nd all her personal property including bonds 
and stocks; the grantees in consideration thereof agreeing to 
pay her $1000 a month during her lifetime and to assume and 
pay all of her debts and obligations of every kind not exceed- 
ing $50,000. 

On ‘the same day the parties executed a separate agreement 
reciting the conveyence by Queen Kapiolani of all her prop- 
erty, her desire to donate the sum of $10,000 to the Kapiolani 
Home, of which she was president, and the propriety of her 
beneficiaries carrying out this intention. David Kawanana- 
koa and Jonah Kalanianaole thereupon agree and covenant 
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that they will give and pay to the said Home the sum vf 
$10,000 as a gift, donation and aid from Queen Kapiolani, 
said money to be paid at the rate of $100 a month. Then 
follows a clause of which’ the translation of the originai 
Hawaiian is as follows: 

“And both parties hereto mutually agree that this sum of 
ten thousand dollars ($10,000) be made a debt for Her 
Majesty Queen Kapiolani and be paid from all the property 
conveyed by said Queen Kapiolani to the said parties of the 
first part.” 

The lien claimed arises, if at all, out of an express contract, 
the principles of which are stated in a passage often cited by 
the courts: 


“The doctrine may be stated in its most general form, that 
every express executory agreement in writing, whereby the 
contracting party sufficiently indicates an intention to make 
some particular property, real or personal, or fund, therein 
described or identified, a security for a debt or other obliga- 
tion, or whereby the party promises to convey or assign or 
transfer the property as security, creates an equitable lien 
upon the property so indicated, which is enforceable against 
the property in the hands not only of the original contractor, 
but of his heirs, administrators, executors, voluntary assignees, 
and purchasers or encumbrancers with notice. * * * In 
order, however, that a lien may arise in pursuance of this doc- 
trine, the agreement must deal with some particular property, 
either by identifying it, or by so describing it that it can be 
identified, and must indicate with sufficient clearness an intent 
that the property so described, or rendered*capable of identifi- 
cation, is to be held, given, or transferred as security for the 
obligation.” Pom. Eq. Juris., Sec. 1235. 


While the language in the case at bar is not wholly frec 
from doubt we cannot say that it indicates with sufficient 
clearness an intention to hold the real estate as security for the 
payment of the obligation. The property, which was of con- 
siderable extent, and included personalty as well as realty, had 
been transferred by the queen without any express charge even 
for security of the payment of her own annuity and debts, and 
the document now in question appears to have been framed 


~ 


~ 


KAPIOLANI HOME v. LEWERS & COOKE. 499 


with the general intent of putting this donation upon the same 
footing as a debt. 

Tt has been frequently held that an agreement to pay a debt 
or other obligation out of a particular fund is insufficient to 
create an equitable lien. Christmas v. Russell, 14 Wall. 69; 
Trist v. Child, 21 Wall. 441. Language like this is usually 
used in connection with a fund in the hands of a third person 
or to be received in the future by the obligor, but the same 
reasoning, with perhaps less force, would apply to real property 
already in the hands of the obligor. Cases which construe the 
language of wills with reference to the question of charging 
legacies upon the real estate involve too many other eonsidera- 
tions to make them of assistance in this case. See Pom. Kq. 
Juris., Sec. 1247. In this case the parties have designated the 
source from which the payments are to be made, possibly to 
avoid confusion arising from the statement that the sum was 
a debt of the queen’s, but this does not fairly imply that the 
entire corpus of the real estate was to be encumbered by a 
charge. 

The decree appealed from is affirmed. 

C. H. Olson (Holmes & Stanley with him on the brief) for 
Kapiolani Home. 

D. L. Withington (Castle & Withington on the brief) for 
Lewers & Cooke, Ltd. 
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IN THE MATTER OF THE APPLICATION OF CHING 
TAI FOR A WRIT OF HABEAS CORPUS. 


APPEAL FROM Crecuit Juper, First Circutr. 
ARGUED DECEMBER 4, 1907. Dxrcipep Decemszr 11, 1907. 


Hartwe uz, C.J., Witper anp BALLOU, JJ. 


Habeas conpus—mittimus. 

The petitioner, who had been convicted in the circuit court 
and sentenced to imprisonment, was released. pending excep- 
tions, upon giving a bail bond to the high sheriff, who, upon 
the dismissal of the exceptions and notification thereof to the 
circuit court, took petitioner into custody without further order 
or authority than the original mittimus. Held that petitioner 
was not entitled to be discharged upon habeas corpus. 


OPINION OF THE COURT BY HARTWELL, C.J. 


This is an appeal from the denial by the circuit judge of an 
application to be released on habeas corpus from the custody 
of the high sheriff. The facts are set forth in the opinion deny- 
ing the petitioner’s motion to be admitted to bail pending this 
appeal. In Re Ching Tat, 18 Haw. 473. 

The petitioner contends that the mittimus became functus 
officio and of no further force or effect upon the high sheriff 
admitting him to bail under Sec. 2775, R. L., the statute requir- 
ing his discharge when bail was taken. Ib. Sec. 2777. This 
conception of a mittimus finds expression in Hx Parte Oriemon, 
13 Haw. 102, 107, the court saying: “When the prisoner was 
conveyed to the Hilo Jail the mittimus had performed its func- 
tion. He was thereafter restrained by virtue of the judgment 
and the mittimus was no necessary part of the authority of 
the Sheriff for his detention.” Church, Habeas Corpus, Sec. 
375, is also cited, that “if the prisoner is safely in the proper 
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custody, there is no office for a mittimus to perform.” But 
while in the absence of positive requirements of statute defects 
in a mittimus, insufficient in form or substance, may be supplied 
by a record of the judgment as authority for imprisonment, yet 
a mittimus, correct in form and substance, is a good defense 
of a claim of illegal imprisonment. 

The further contention that after the exceptions were with- 
drawn by the petitioner and dismissed by this court and notice 
thereof given to the circuit court there should have been affirm. 
ance by the circuit court of its judgment or that a bench warrant 
should have been issued by the circuit court requiring the peti- 
tioner to come into court in order to be placed in the custody 
of the high sheriff has no support in law. If he were discharged 
on the ground that the mittimus is no legal cause for his im- 
prisonment the question would probably present itself whether 
a second mittimus should have any legal effect under the pro- 
vision (Sec, 2084 R. L.) that “No person who has been dis- 
charged upon a writ of habeas corpus shall be again imprisoned 
or restrained for the same cause.” 

When the exceptions were dismissed and the trial court noti- 
fied of the dismissal there was nothing which further stayed 
execution of the sentence and the high sheriff required no fur- 
ther order to carry out the direction in the mittimus to execute 
the sentence which had been pronounced by the court. 

The mittimus being a legal cause for the petitioner’s im- 
prisonment his petition to be discharged cannot be granted. 

It would be well if either a Tule of court or statute provided 
that upon the dismissal of exceptions the circuit court notify 
the high sheriff accordingly in writing in order that there may 
be no question in the matter. 

The order appealed from is affirmed and the petitioner is 
remanded to the custody of the high sheriff. 

R. W. Breckons and W. W. Thayer for petitioner. 

M. F. Prosser, for the Attorney General, for respondent. 
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JAMES L. HOLT, TAX ASSESSOR FIRST DIVISION, 
v. W. C. PEACOCK. 


ExcEPTIONsS From Crrcurr Court, Frest Crreurt. 
SUBMITTED DECEMBER 2, 1907. Dectoev December 12, 1907. 


Hartwe cu, C.J., Wiper anp Barrou, JJ. 


PLEADING—complaint in action to collect taxes. 

A complaint in an action brought in a district court ‘‘for 
taxes assessed against the person and property” of the defend- 
ant for two years is not demurrable on the ground that it con- 
tains separate causes of action without being separately stated. 


OPINION OF THE COURT BY WILDER, J. 


This is an action instituted in the district court of Honolulu 
for the collection from defendant of personal and property 
taxes for the years 1904 and 1905, the complaint containing 
two counts, the first count being “for taxes assessed against the 
person and property of the defendant” for the years in ques- 
tion, and the second one for “personal taxes” for the same years. 
Defendant demurred to the complaint on the ground that each 
count combined separate causes of action without being sepa- 
rately stated. The demurrer was overruled, trial had and 
judgment entered for plaintiff. On appeal to the circuit court, 
jury being waived, the demurrer was again overruled, and 
after a trial judgment rendered for plaintiff. Defendant comes 
to this court on a bill of exceptions, the only one of which neces- 
sary to consider is to the overruling of the demurrer. 

The claim of the defendant is that the first count, for taxes 
in respect of the person and in respect of the property, com- 
bines several causes of action without being separately stated, 
which he contends is contrary to R. L., Sec. 1748. Holt v. 
Wong Kwat, 18 Haw. 13, which held that taxes in respect of 
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income and of property were distinct causes of action, is relied 
on to show that taxes in respect of the person and of property 
are also distinct causes of action, and as a consequence must 
be separately stated. In our opinion they need not be separately 
stated in the district court whether distinct causes of action 
or not. The rule that rigid forms of pleading are not required 
in district courts, (McKeague v. Helen, 3 Haw. 328), applies 
in cases on appeal from those courts where the pleadings are 
the same. Hawaii Mill Co. v. Andrade, 14 Haw. 500, 501. 

It is also contended by defendant that each count being for 
taxes for two years contains separate causes of action without 
being separately stated. There is no merit in this contention. 

The exceptions are overruled. 

C. R. Hemenway, Attorney General, for plaintiff. 

C. W. Ashford for defendant. 


ALICE K. KAAE v. KAULA RICHARDSON, JOHN 
RICHARDSON, JOHN HOSE AND ROWENA K. 
HOSE. 


EXCEPTIONS From Crraoutr Court, Seconp Crrcurn. 
ARGUED DECEMBER 2, 1907. Decrpep Decemserr 16, 1907. 


HARTWELL, C.J., Wiper ann Battou, JJ. 


EJECTMENT—adverse possession. 

Evidence of cutting wood and payment of taxes by the plain- 
tiff, claiming title by purchase as well as by prescription, fol- 
lowed by leasing to a tenant who made actual use of the land, 
would justify an inference of adverse possession. 


OPINION OF THE COURT BY HARTWELL, C.J. 


This was an action of ejectment to recover possession of ecr- 
tain land in the ahupuaa of Waiokama at Lahaina containing 
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11,130 sq. ft., with $1000 damages for its detention. The 
action was brought September 15, 1906, the plaintiff claiming 
by purchase and-also by prescription. The complaint describes 
the land by metes and bounds and shows that it fronts upon 
the government road having on one side a lot belonging to the 
Lahela Shaw estate, on the other side a lot occupied by Phillip 
Pali, the further or makai side extending along the sand lot. 
The ahupuaa was awarded by the board of commissioners to 
quiet land titles to Lota Kamehameha (Kamehameha V.) and 
was conveyed September 24, 1878, by his heir, Ruth Keeliko- 
lani, to Lahela Pia of Lahaina for the consideration of $1, 
reserving the loko (fish pond) of Mokuhelia and the kahuahale 
of Mokuua. The deed does not describe the land by the metes 
and bounds which were afterwards settled by the commissioner 
of boundaries and inserted in royal patent No. 7860, granted 
October 22, 1887, which shows 25.86 acres. October 11, 1894, 
Lahela Pia, her husband, Pat Shaw, joining, conveyed to the 
plaintiff for the consideration of $1 the loko (fish pond) on 
the makai side of the government street at Lahaina and the 
adjoining lots makai of the fish pond to the beach running to 
the makai side of the fish pond of Mokuhelia on the boundary 
of Waiokama adjoining Halepuila, reserving the outlets of the 
pond of Mokuhelia which is stated to be part of the ahupuaa 
of Waiokama. 

The question is whether the land thus conveyed to the plain- 
tiff is the land described in her complaint, in which case there 
is no doubt of her title by purchase, or, except the strip along 
the high water mark which is clearly a portion of the ahupuaa, 
the land of kuleana 199 awarded to John Dawson, upon which 
a patent was issued October 31, 1879. 

The plaintiff claims that whether the land conveyed to her 
is a portion of the ahupuaa or not she has used it as her own, 
claiming it under her deed, and thereby has acquired a title 
by adverse possession continuing ten years prior to the time 
of ihe erection of a house by Kalua Paniani in the latter part 
of 1905. The defendants resist this claim of adverse possession 
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and claim to be entitled to the kuleana land under certain con- 
veyances from one of Dawson’s two daughters and devisees 
under his will which was presented for probate June 19, 1851, 
when letters of administration with the will annexed were 
issued. 

Jury was waived and the trial judge gave judgment for the 
plaintiff with $150 damages, but it is not clear whether he 
regurded the evidence as showing a title in the plaintiff by pur- 
chase or by prescription although he remarks in his decision, 
“There has been no interruption of possession by any party 
from the time of Ruth Keelikolani up to the time that Mra. 
Richardson started to build a house, which is a little more than 
ten years from the time of Alice K. Shaw’s deed,” and also 
that “from Dawson’s death in 1851 to the deed from Mrs. Auld 
to Kalua Paniani (July 27, 1900,) nobody seems to be in 
possession for Dawson.” We will consider then whether there 
was evidence to sustain a finding of a prescriptive title, the 
defendants having excepted to the judgment on the ground 
that it was not sustained by the evidence. 

The evidence is extremely unsatisfactory and yet we do not 
feel at liberty to set aside the decision on the ground that there 
was not evidence of a prescriptive title. After plaintifi’s lease 
of July 14, 1897, until the erection of a house upon the prem- 
ises in the latter part of 1905, the plaintiff’s adverse holding 
is clearly established, the difficulty being to regard the evidence 
as showing adverse possession prior to the lease, being, in sub- 
stance, the plaintiff’s testimony that when she took the deed in 
1894 she took possession of the place, “cut trees on the place 
and took the wood” and that she paid taxes on the place. 

The defendants’ counsel rely upon Akowai v. Lupong, 4 Haw. 
259, 261, which was the case of an abandoned or neglected 
kuleana, in which case the court said that there were many 
kuleanas totally deserted for over twenty years, but that in 
order to bar the legal title the konohiki’s possession must be 
“actual, visible, notorious, distinct and hostile” and that the 
general possession by the konohiki of the ahupuaa in which a 
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kuleana may be situated is not hostile to the owner of the ku- 
leana. 

In the present instance the kuleana was upon the public 
highway the ahupuaa comprising only about twenty-five acres. 
This was not like a kuleana in a large aliupvaa over which 
cattle and horses of the konvhiki would roam without attracting 
the attention of the owner of the kuleana. Moreover, the ad- 
verse possession in this case is not that of the konohiki but of 
one who claims to have purchased the land and that if she has 
failed to locate it as a portion of the ahupuaa she has acquired 
it by adverse possession. 

Upon the whole, a jury, or a judge, sitting in place of a 
jury, may have been authorized to infer adverse possession 
from the evidence, slight as it is. 

Exceptions overruled. 

E. M. Watson (J. L. Coke with him on the brief) for plain- 
tiff. 

W. A. Kinney (Kinneye€ Marz on the brief) for defendants. 
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OAHU RAILWAY & LAND CO., A CORPORATION, +. 
JAMES ARMSTRONG. 


APPEAL FROM Crrcurt Juper, Firsr Circuit. 
ARGUED DECEMBER 11, 1907. Dxcrpep Decemser 16, 1907. 


HARTWELL, C.J., Witper anp Batzov, JJ. 


ContTEMPT—n0ncompliance with decree. 

Defendant, having admitted the maintenance over the land 
of another of a pipe line claimed to be an easement to adjoin- 
ing lands but decided to be a trespass, cannot justify his dis- 
obedience of a decree enjoining its further maintenance upon 
the ground that his cotenant in and mortgagee of the adjoin- 
ing lands will not allow him to remove it. 


OPINION OF THE COURT BY HARTWELL, C.J. 


Pursuant to the decision of this court (0. R. & L. Co. v. 
Armstrong, 18 Haw. 258,) the circuit judge, September 26, 
1907, made a deerce enjoining the defendant under penalty of 
being adjudged in contempt of court from maintaining a cer- 
tain pipe line across Lehua avenue at Pearl City, so far as 
the same is within the limits of the plaintiff’s land known as 
Lehua avenue, and from carrying water across said land through 
said pipe. November 5, 1907, the plaintiff filed in the cause 
the affidavit of its secretary, Van Valkenberg, setting forth 
that the pipe line had not been removed by the defendant in 
compliance with the decree. The judge thereupon ordered the 
defendant to appear and show cause why he should not be 
found guilty of contempt of the order and injunction of said 
court, and, after having heard counsel, adjudged the defend- 
ant’s excuse for noncompliance with the decree to be insufficient 
and adjudged him to be in contempt of court “in having failed, 
neglected and refused to comply with said final decree of this 
court and that he be hereby committed to the custody of the 
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sheriff of the county of Oahu until the terms and provisions 
of said decree shall be complied with or until the further order 
of this court.” The defendant appealed. 

The contention of the defendant is that he is excused from 
complying with the decree because prior to the institution of 
the suit he had conveyed to L. L. McCandless an undivided 
one-half interest in the land to which the water was conveyed 
through the pipe in question and also had mortgaged his one- 
half interest to the same person. The cases cited for this con- 
tention hold that one is not liable to be punished for contempt 
for failing to do an impossible thing. Hogue v. Hayes, 53 Ia. 
377; Johnson v. Yoemans, et alt., 41 Ga. 868; Cowart v. Dun- 
bar, 56 Ga. 418; Register v. State, 8 Minn. 185; Adams v. 
Haskell, 6 Cal. 316; Worden v. Orange County Bank, 1 Wend. 
310. But it is not impossible for the defendant to cease to 
maintain the pipe across the plaintifi’s land. If he should 
incur liability to his cotenant and mortgagee by ceasing to do 
that which he had no right to do in the outset this would result 
from his admission in his answer that he was maintaining the 
pipe in controversy and from his failure to plead nonjoinder 
of McCandless so that the decree should determine the righis 
of both. The plaintiff might properly have joined McCandless 
as a codefendant but there is no rule requiring joinder of tort- 
feasors, the plaintiff having proceeded against the defendant on 
the theory, which was sustained by the court, that the main- 
tenance of the pipe was a trespass. 

The order appealed from is affirmed. 

M. F. Prosser (Kinney & Marz on the brief) for plaintiff. 

A. G. M. Robertson for defendant. 
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EWA PLANTATION COMPANY v. JAS. L. HOLT, TAX 
ASSESSOR FIRST TAXATION DIVISION, TERRI- 
TORY OF HAWAII. 


APPEAL FROM Tax Aprreat Court, Oanu. 
Aravuep Drcemser 16, 1907. Decrpzp Decemser 19, 1907. 


Hartwet., C.J., WILDER anp Battou, JJ. 


JuDGES—disqualification of—Sec. 84 Org. Act. 

By the terms of Sec. 84 Org. Act a justice is not disqualified 
from sitting in a cause in which a corporation ie a party by the 
fact of a relative by affinity or consanguinity within the third 
degree holding shares of stock in the corporation, the justice 
having no pecuniary interest in the issue of the case either 
directly or through such relative. 


OPINION OF THE COURT BY HARTWELL, C.J. 


There are on the calendar of this court twenty-seven cases, 
including the above entitled cause, of appeals by the Territory 
from decisions of tax appeal courts upon the income taxes of 
corporations. i 

Owing to the fact, as it now appears, upon suggestion by the 
court that two of the justices of this court have relatives within 
the third degree of consanguinity or affinity who own shares 
of stock in one or more of these corporations, the court, before 
determining whether the justices were thereby disqualified, re- 
quested preliminary argument on the question from the attor- 
neys in the cases. The attorneys have expressed the opinion, 
partly based on construction of the statute and partly on deci- 
sions of several state courts upon similar statutes, that the 
justices are not disqualified and that it is their duty to sit. 

The question depends upon the meaning of the statute “That 
no person shall sit as a judge or juror in any case in which his 
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relative by affinity or hy consanguinity within the third degree 
is interested, either as a plaintiff or defendant, or in the issue 
of which the said judge or juror may have. either directly or 
through such relative, any pecuniary interest.” Sec. 84 Org. 
Act. A judge’s pecuniary interest in the case or the mere 
fact that a relative within the stated degree is a party, whether 
the judge has any pecuniary interest in the matter or not, dis- 
qualifies him from sitting. He is also disqualified if through 
the relative he has a pecuniary interest in the issue of the case, 
but the fact that a relative has a pecuniary interest does not 
disqualify the judge under the terms of the statute unless, 
owing to the nature of the relation, in some way he has a 
pecuniary interest through the relative, as, for instance, in the 
ease of husband and wife, father and child, or of an obligation, 
whether moral or legal, to support the relative, or of a derived 
or common interest due to any cause. Im all such instances 
and in any case the existence of a pecuniary interest disquali- 
fies. It may be that when a relative is a party his interest is 
merely nominal or that he has no pecuniary interest in the 
issue of the case, but none the less the judge is disqualified 
from sitting in such case. In these cases the stockholders are 
not parties, whatever their pecuniary interest in the result of 
the cases may be, so that the fact that a justice is related to 
them, as long as he himself has no pecuniary interest in the 
case, does not disqualify him. 

According to the decisions in many of the states a judgment 
by a disqualified judge is void and no jurisdiction can be 
secnred by consent. See citations 17 Ene. of Law, 742. Hence 
it is highly important not only to observe all disqualifying pro- 
visions of law but that the disqualifications be clearly defined 
by law in order to avoid uncertainty in the administration of 
justice. Tt is obvious that frequently a judge may, without 
knowing or having the means of knowing the fact, have a rela- 
tive who holds stock in a corporation which is a party litigant 
in his court, and yet his knowledge or ignorance of the fact 
would be immaterial if its existence is a disqualification. It 
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is certainly not desirable that upon such inscrutable grounds 
judgments of courts should be liable to be adjudged to be nulli- 
ties. We do not think that the law requires or admits such 
causes of disqualification. 

Under the existing facts it is undoubtedly true that the 
statute does not disqualify the justices mentioned and it is 
therefore their duty to sit in the cases. 

C. R. Hemenway, Attorney General, and M. F. CRR for 
the Territory. 

H. E. Cooper, Smith & Lewis, and D. L. Withington, of 
Castle & Withington, for the taxpayer. 


WILLIAM W. BIERCE, LIMITED, v. CLINTON J. 
HUTCHINS, TRUSTEE. l 


ExcrrTIoNs rrom Circuit Court, First Crrovrt. 
Aravep November 11, 1907. Drove Decemser 20, 1907. 


Hartwetz, C.J., Winper anp Barrou, JJ. 


BLEcTION—waiver—estoppel. 

There can be no waiver of a right which does not exist, con- 
sequently a decision that the plaintiff in bringing a lien suit 
did not show its election of a right to treat the property as sold 
precludes the possibility of a waiver if not of an estoppel, but 
the facts in the case do not show estoppel in pais or by record. 

REPLEVIN—pleading—evidence. 

It is not error to allow a plaintiff to amend his petition by 
increasing the alleged value of the property sought to be replev- 
ied or by striking out the word “supplementary” prior to “‘con- 
tract.” The exclusion of certain evidence of the condition ot 
the property is not error. 


OPINION OF THE COURT BY HARTWELL, C.J. 


This was an action of replevin to recover certain rails, joints, 
spikes, switches, cars, locomotives, trucks, scales, lumber and 
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materials which the Kona Sugar Company had obtained from 
the plaintiff for a plantation railway over land of which the 
company owned the roadway for about one-third of a mile, an 
undivided interest for a little less than two-thirds of a mile, 
the rest of the roadway being held by the company partly 
under a license and partly by lease. The defendant claimed 
the property as purchaser at a 1eceiver’s sale of the Kona Sugar 
Company’s property. The Kona Company obtained possession 
of the property in question under the following circumstances : 
February 21, 1900, the plaintiff, by its letter of that date, pro- 
posed to the company to furnish the company with the railway 
equipment and material at stated times and prices upon pay- 
ment in Honolulu of drafts for the purchase money attached 
to the bills of lading. The proposal was accepted by the cvm- 
pany’s agents, M. W. McChesney & Sons, February 22, and 
ihe property was shipped by the plaintiff to Honolulu but, the 
drafts not being paid on presentation, was uot delivered to the 
Kona Company until March 13, 1901, when the plaintiff wrote 
to the company as follows: 


“Honolulu, H. T., Mar. 13, 1901. 
“Kona Sugar Company, Limited, 
“Honolulu, H. I. 
“Gentlemen :— 

“In pursuance of the verbal agreement made between your 
- President and William W. Bierce, Limited, we hereby offer 
the following terms in settlement of the contract between the 
Kona Sugar Company Limited and William W. Bierce Limited 
as evidence by letter dated February 21, 1900, and accepted 
by the Kona Sugar Company Limited, Feb. 22, 1900. 

“We will take in settlement of this contract the sum of 
$10,000.00, U. S. Gold Coin, and the promissory note of the 
Kona Sugar Company Limited for the sum of $37,044.53, in 
favor of William W. Bierce, Ltd., payable six months after 
date at the Whitney National Bank in New Orleans, bearing 
interest at the rate of seven and one-half per cent (74%) per 
annum and secured by First Mortgage Bonds of the Kona 
Sugar Company Limited of par value equal to the note, said 
bonds being portion of a duly authorized issue not exceeding 
$200,000. This offer is conditioned upon its acceptance by 
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you payment of the money and delivery of the note, with colla- 
teral, before 4 p. m. on Thursday, March 14th, A. D. 1901. 
“Upon such payment being made to us, before the hour 
named, we will deliver to you the bills of sale authorizing you 
to take charge of the rails, locomotives, cars, scales and other 
materials now awaiting delivery, upon the express condition 
and understanding that said rails, locomotives, cars, scales and 
other materials are and shall remain the property of William 
` W. Bierce, Limited, until the full payment of the note above 
described, according to its terms. 
“Very truly yours, 
“W. W. Bierce Ltd. 
“By H. T. Gilbert.” 
“The above terms are accepted this March 13, 1901. 
“The Kona Sugar Co. Ltd. 
“By its President, 
“T. 


. “F. W McChesney. 
“ (Seal) 
“By its Treasurer 
“F. W. McChesney.” 
“Received on account of above agreement exchange on New 
York for Ten Thousand Dollars and Seventy-six (76) $500. 
Bonds of the Kona Sugar Co. Numbered from 1 to 76 both 


inclusive. 
“W. W. Bierce Ltd. 
“By H. T. Gilbert.” 

This acceptance by the officers of the Kona Sugar Company 
was ratified at a directors’ meeting held March 16, 1901. The 
minutes recite that “a written offer from W. W. Bierce Ltd., 
was read and discussed” and the resolution ratifies “the settle- 
ment as made by the President,” but the preamble to the reso- 
lution, in purporting to state the offer, makes no mention of 
the reservation .of title. Upon the signing March 13 of the 
acceptance of the proposed terms the plaintiff received from 
the Kona Company the sum of $10,000 and the company’s 
note for $37,044.53 payable six months after date with interest 
at seven and one-half per cent and as collateral thereto seventy- 
six of the company’s first mortgage bonds and thereupon the 
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plaintiff released the bills of lading from the drafts and the 
property in question was delivered to the Kona Company. 

The railroad was then constructed by the Kona Company 
although a small portion of the material was not used in the 
construction. The note was not paid at maturity. The plain- 
tiff’s agent sent to Honolulu for the purpose of collecting it 
failed to do so. On March 28, 1902, the company being with- 
out funds to carry on its business, harvest its crops or pay the 
rents for its leaseholds, upon application of certain creditors 
and by consent of the First American Savings & Trust Com- 
pany, trustee under a deed of trust by the Kona Company con- 
veying all its property as security for payment of it bonds, a 
receiver was appointed, with authority to carry on the planta- 
tion in order to save the crop, who took possession of the prop- 
erty of the Kona Company and of the railroad equipment. 

May 13 the plaintiff filed in the circuit court of the third 
. circuit, in which the receivership proceedings were pending, 
its “Notice of Lien of Materialman” declaring that it “has a 
lien on certain property of the Kona Sugar Company,” de- 
scribed as “all that certain cutting, embankment, grading and 
filling, and track, switches, buildings, cars, engines and other 
property forming and constituting the line, roadway and equip- 
ment of the single track railroad of the Kona Sugar Company,” 
for the sum of $37,044.53 and interest for materials furnished 
by ihe plaintiff to the, Kona Company for the construction and 
equipment of the said railroad, and August 1 the plaintiff, 
having obtained leave, brought a lien action against the receiver 
for recovery of the purchase money. November 24 the plain- 
tiff intervened in the receivership proceedings with its petition 
setting forth inter alia the indebtedness of the Kona Company 
for materials furnished it to be used, and which in fact were 
used, in the construction and equipment of its railroad; that 
the plaintiff was the owner of $45,000 worth of the first mort- 
gage bonds of the Kona Company secured by a mortgage upon 
all its property, including the railroad equipment, and praying 
that the order of sale be modified by excepting “all liens, rights, 
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elaims’and interest of whatsoever name or nature of all bond- 
holders and of all persons claiming, asserting or seeking to en- 
force any lien of whatsoever name or nature.” January 28, 
1903, the plaintiff discontinued the lien action and February 
5 it sought and was denied leave to bring against the receiver 
an action of replevin for the railway property, the plaintifi’s 
theory of a sale being thus changed to that of ownership. The 
receiver’s sale was made and the plaintiff May 30, 1903, filed 
a protest against its confirmation and moved that it be declared 
to be no sale on the ground that it purported to include this 
railroad property. The sale being confirmed the plaintiff 
appealed to this court solely upon the ground that the judge 
had no jurisdiction to appoint the receiver or order ‘the sale. 
McChesney v. Kona Sugar Co., 15 Haw. 710. The jurisdic- 
tion being sustained the plaintiff brought a writ of error to the 
order confirming the sale which was dismissed November 21, 
1904, on the ground that it did not appear that any of the 
property of the plaintiff was ordered to be sold. Bierce v. Me- 
Chesney, 16 Haw. 258. The plaintiff then brought this action 
of replevin the venue being changed to the first circuit and 
jury being waived by stipulation. The trial judge gave judg- 
ment that the plaintiff recover the property with $1045 dam- 


ages for its detention and costs, or $22,000, found to be its | 


value, with the same damages for its detention, informing the 
plaintiff's attorneys that they could prepare what they con- 
sidered to be the necessary facts leading to this conclusion and 
present them. Several days later the plaintiff presented, and 
the judge allowed, seventeen findings of fact and eight con- 
clusions of law as they are termed. 

The findings and conclusions are to the effect that February 
21, 1900, the plaintiff and the Kona Company made a contract 
for sale of this property; that it did not pass to the company’s 
possession until after the contract of March 13, 1901; that 
the payment of $10,000 and the note for $37,044.53, given 
under that contract, were in settlement of the former contract 
and not in consideration of the purchase price; that the pay- 
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ment of the note was a condition precedent to divest the plain- 
tiff of its title; that the later contract wa» entire and incapable 
of apportionment so as to asecrtain the price of lienable and 
nonlienable items—was a conditional sale and not a chattel 
mortgage or an absolute sale with lien reserved in the vendor: 
that some of the property was not used for the railway and 
was not lienable; that the plaintiff, bv the lien suit or generaliy, 
had not waived its title to the property or made election of 
remedies or rights to bar this action or rescind the contract; 
that the defendant took possession with knowledge of the plain- 
tiff’s claim of title; that the value of the property was $22,000 
and that the plaintiff had suffered damages from its detention 
in the sum of $1045, being six per cent. interest on $22,000 
from June 1, 1903. 

The defendant’s bill of exceptions to rulings at the trial, the 
judgment and the findings and conclusions was brought to the 
this court, argued November 14, 1904, and decided January 
28, 1905, (16 Haw. 415), a petition for rehearing argued 
March 13 and April 19, being denied April 29. (Tb. 717.) 
The exceptions were sustained which related to the plaintiff’s 
election by its lien action to treat the property as sold, the 
judgment of the circuit court being reversed and the cause 
directed to be remanded for such further proceedings as might 
be proper. 

May 6 the plaintiff moved that the decision of January 28 
reversing the judgment of the trial court and remanding the 
cause for such further proceedings as may be proper be modi- 
fied “so as to direct that the case be remanded: to the circuit 
court with instructions to enter judgment for the defendant 
with costs,” the object of this motion being stated to be “in 
order that plaintiff may have a final judgment entered in the 
above cause which may be reviewed by writ of error tc the 
Supreme Court of the United States.” Judgment was entered 
therefor in form prepared by the plaintiff: 

“Now, therefore, it is considered by the court and is now 
ordered and adjudged that the judgment entered in said cause 
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by the cireuit court of the first judicial circuit, Territory of 
Hawaii, for the return of the property in-controversy in the 
above cause, or, in case the same should not be returned, 
for the value thereof, found to be the sum of $22,000, and in- 
terest thereon, be and the same is hereby reversed and the 
exceptions, in so far as they raise the question of election, are 
sustained and the said cause is hereby remanded to the said 
circuit court with directions to enter judgment for the defend- 
ant with costs.” 

May 11 the plaintiff filed a motion stating its desire to appeal 
to the United States supreme court and that in order to give 
jurisdiction to said court to pass upon the merits of the case 
“it seems to be necessary that this court should make e state- 
ment of the facts of the case in the nature of a special verdict 
as provided by Act 80,18 U. S. St. at L., pp. 27 and 28.” May 
16 the motion was denied “as said cause came up on a bill of 
exceptions and this court has no jurisdiction to make findings 
of fact in matters so presented.” The plaintiff then moved 
that the court allow its appeal to the United States supreme 
court, which motion was denied. December 4 the plaintiff ob- 
tained an order.from Mr. Justice McKenna of the United 
States supreme court that the appeal from the judgment of 
this court be allowed on the plaintiff giving a bond in the penal 
sum of $1000, conditioned according to law and approved by 
the chief justice of this court. March 5, 1906, the plaintiff’s 
bond having been approved, it obtained an order from the 
United States supreme court that the bend operate as a super- 
sedeas and that the judgment be superseded accordingly. Upon 
this appeal the United States supreme court reversed the decree 
(judgment) of this court and remanded the cause for further 
proceedings, (Bierce v. Hutchins, 205 U. 8. 340), whereupon 
the plaintiff moved for judgment. The defendant, however, 
insisting upon his right to have such of his exceptions passed 
upon as are not concluded by the opinion of the court above, 
this court held that he was entitled to a consideration of the 
points presented by those exceptions. Bierce v. Hutchins. 18 


Haw. 374. 
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At the time of the decision on the exceptions this was the 
court of last resort for the case as no federal question was 
involved and the appellate relations between the courts of 
Hawaii and the supreme court of the United States were not 
governed by the law applicable to other territories but were 
identical with the law applicable to states. Equitable Infe 
Assurance Society v. Brown, 187 U. S. 308. March 3, 1905, 
however, congress amended the Organic Act of April 30, 1900, 
c. 389, § 86, by adding at the end of the section: 

“Provided, That writs of error and appeals may also be taken 
from the Supreme Court of the Territory of Hawaii to the 
Supreme Court of the United States in all cases where the 
amount involved, exclusive of costs, exceeds the sum or value 
of five thousand dollars.” 


The supreme ccurt in its opinion takes the view that the 
proviso added by the act of March 3, 1905, to the previously 
existing right of review not only puts Hawaii on the same 
footing as other territories with respect to this class of cases 
but also puts in force here the practice act of April 7, 1874, 
ch. 80; 18 Stat. L. 27; 1 Suppl. Rev. Stats. 7. This act pur- 
ports to deal with appeals from territories which have adopted 
the code procedure, and its application to a court which has 
always observed the distinction between common law and 
chancery procedure in a common law case in which the main 
decision was rendered before ihe act was applicable naturally 
gives rise to many confusing questions. 

But no question as to the cffect of these statutes arises in 
this case in the view which we have taken of the defendant’s 
remaining exceptions. He contends (1) that the findings of 
the trial court, to all of which he excepted, are not supported 
by the evidence; (2) that if the findings can stand the plain- 
tiff’s acts, enumerated above, show its waiver of its right to 
the property sued for; (3) that by reason of those acts the 
plaintiff is estopped by its conduct and by the judgments of 
this court on its appeal from, and writ of error to, the confirma- 
tion of the receiver’s sale, and also is estopped by the record 
from claiming the property or asserting ownership thereof. 
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We are of the opinion that the findings are supported by un- 
disputed evidence in so far as they are findings of material facts 
and not statements of legal conclusions or immaterial state- 
ments varying or contradicting written instruments, and that 
upon these facts the decision of the supreme court is conclusive 
against the defendant’s contention. For instance, the findings 
especially urged by the defendant to be erroneous are the sixth 
finding of fact, which also covers the sixth conclusion of law, 
and the fourth conclusion of law, reading as follows: 

“That the contract of March 13, 1901, was an entire contract 
and intended so to be, for a lump sum consideration, which 
consideration was incapable of being apportioned so as to make 
possible the ascertainment of the price of the lienable and 
nonlienable items thereof. 

“That the payment of $10,000 under the contract of March 
13, 1901, and the giving of the note therein for $37,044.53 
secured by the bonds of the Kona Sugar Co., Ltd., was in 
settlement and adjustment of the contract of February 21, 
1900, and neither said cash nor said notes and bonds were 
given as a consideration for the purchase price of the materials 


sued for.” 

The construction of the written instrument of March 13, 
1901, is plainly a question of law. What it was intended to 
be by the parties is as plainly immaterial. That the cash pay- 
ment and the giving of the bonds under said contract was in 
settlement of the previous contract appears from the face of 
the written instrument, and che testimony of the officers and 
agent of the Bierce corporation, relied on by the defendant, to 
the effect that the agent was endeavoring to collect the pur- 
chase price of the material, can have no effect in varying the 
instrument.itself. The matter of segregating the lienable from 
the nonlienable articles by reference to the contract of Febru- 
ary 21 was material only upon the theory, now concluded, that 
the plaintiff’s lien suit affected its rights. The two contrasts 
between the plaintiff and the Kona Company, as well as all the 
material acts of the plaintiff which are relied upon as constitut- 
ing election, waiver or estoppel, are matters of documentary evi- 
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dence, and it was for this reason that this court said: “Upon the 
question of election in this case the material facts are undis- 
puted and the construction of the contracts, which are in writ- 
ing, is a matter of law for the court.” (16 Haw. 426.) The 
supreme court of the United States likewise said: “The find- 
ings of fact were taken to be true by the supreme court and 
are not open to dispute except so far as they depend upon 
rulings of law,” which we construe as meaning, “are not open 
to dispute in any event” and not, as now contended by the 
defendant, “are not open to dispute for that reason.” 

It appeared to us in considering the case at the former hear- 
ing of the defendant’s exceptions that the contract of March 
13, 1901, was supplementary to that of February 21, 1900, 
in extending the time of payment of all but $10,000 of the pur- 
chase money, securing the balance by the note and bonds, and 
that the retention of title was for further security by way of 
mortgage, but the appellate court declared that this contract 
“took the place of that previously made.” Under this decision 
this court is not at liberty to construe the second contract as 
merely changing some of the terms of the earlier contract and 
not as a complete substitution and effacement of that contract. 

As to the claim of waiver, the passing of the title being 
subject to a condition precedent, the subsequent election of the 
plaintiff to treat the title as having passed and its waiver of the 
condition precedent are but two aspects of the same question. 
The matter of waiver was fully discussed in connection with 
the question of election in the defendant’s brief in the supreme 
court as appears by that brief now filed with us and by its 
summary in the official report. Although the decision of the 
supreme court does not use the term “waiver,” it sufficiently 
appears throughout that waiver of the condition precedent is 
the matter under discussion, as, for example, when the opinion 
says “the election supposed and relied upon is an election to 
keep the contract in force but to leave out the reservation of 
title.” (205 U. S. 347.) If the plaintiff’s acts, relied on by 
the defendant, would amount to a waiver under any circum- 
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stances, the decision of the supreme court proceeds upon the 
broad ground that the title to goods sold subject to a condition 
precedent cannot be passed by any unilateral act of the vendor. 

Whether the question of estoppel in pais is covered by the 
decision of the supreme court or fairly included in its reason- 
ing or not we see no grounds upon which the defendant can 
claim the benefit of any estoppel. He could not have relied 
upon prior representation of the plaintiff that this property 
belonged to the Kona Company for the reason that the plaintitt 
had receded from that position before the sale took place and 
at the sale read a protest claiming it as its own. 

“Tf both parties are equally cognizant of the facts and the 


declaration of one party produces no change in the conduct of 
the other, there is no estoppel.” Goo Kim v. Holt, 10 Haw. 66. 


There was no estoppel by the judgment confirming the re- 
ceiver’s sale as far as jurisdiction was concerned (15 Haw. 
710) nor by the decision that the order of sale failed to show 
that it included any of the plaintiff’s property. (16 Haw. 
258.) The question of title in this action was not before the 
court in those cases and if it had been presented the court prob- 
ably would have had no jurisdiction in those equitable pro- 
ceedings to determine the title. 

The defendant has pointed out that the decision of the 
supreme court concerning the effect of the plaintiff’s lien 
action appears to have been based in part upon the view that 
the plaintiff had made a mistake as to the ownership of the 
land on which the railway was built, the court remarking “The 
fact that a party, through mistake, attempts to exercise a right 
to which he is not entitled does not prevent his afterwards 
exercising one which he had and still has unless barred by the 
previous attempt.” (205 U. S. 347.) If the evidence showed, 
as it does not, that the company owned all instead of about 
* one-sixth of the land over which the railway was made this 
would not affect the decision that “the assertion of a lien by 
one who has title, so long as it is only an assertion and nothing 
more, is merely a mistake.” (Ib.) 
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The defendant’s exception to the refusal of the trial judge 
to find separate values for the articles furnished cannot be 
sustained since the second contract does not mention the prices, 
and their separate values with reference to that contract are 
immaterial. 

The only exceptions to rulings prior to the judgment on 
which the defendant relied in argument are (1) to allowing 
the plaintiff to amend its complaint by changing the averment 
of the value of the property first from $15,000 to $20,000 and 
then to $22,000 and by striking out from the complaint the 
word “supplementary” before the word “contract,” and (2) 
to ruling out certain evidence of Scott, the first receiver, con- 
cerning the condition of the property, on the ground that he 
was not an expert. 

The amendments were properly allowed under the statute. 
(See. 1738 R. L.) Before the property was delivered to the 
plaintiff the defendant obtained a return of it to himself upon 
his statutory bond in double the value of the property as origin- 
ally stated by the.plaintiff. It does not appear that the defend- 
ant’s rights were affected by the amendment increasing the 
value, and the amendment striking out the word “supplemen- 
tary” conforms to the ruling that the later contract was sub- 
stituted for, and in settlement of, the earlier and was not a 
contract for payment of the purchase money. 

As to Scott’s testimony. His testimony as to one car being 
damaged was kept in while his testimony as to the rest of the 
equipment being in good condition was struck out. Upon 
objection by the plaintiff that Scott was not an expert as to 
value the defendant admitted that he was not attempting to 
prove value. Consequently Scott’s testimony was immaterial] 
and the exception should be overruled. ` 

Exceptions overruled. 

A. G. M. Robertson for plaintiff. 

D. L. Withington (Castle & Withington on the brief) and 
J. W. Cathcart for defendant. 
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C. S HOLLOWAY, SUPERINTENDENT OF PUBLIC 
WORKS OF THE TERRITORY OF HAWAII, v. 
EDWARD VIVIAN RICHARDSON, D. KAWANA- 
NAKOA, JOHN F. COLBURN, CECIL BROWN AND 
HENRY WATERHOUSE TRUST CO., LTD., AS 

>. ADMINISTRATOR WITH THE WILL ANNEXED 
OF THE ESTATE OF W. H. CORNWELL, DE- 
CEASED. 


Exceptions FROM Crrcurr Court, First Crecorr. 
` 
Axzetep DeEcEMBER 2, 1907. Decinep January 6, 1908. 


HarrtweLL, C.J., Barrou, J., anb Crrcurr Jupes Linpsay 
IN PLACE OF WILDER, J. 


Bonns—liability of sureties on official bond. 

Sureties on the official bond of a clerk in the bureau of water 
works, whose duties are nowhere defined by law, are not liable 
for his failure to account for moneys payeble by law to the 
superintendent of water works. 


OPINION OF THE COURT BY BALLOU, J 


(Hartwell, C.J., dissenting. ) 


This was an action on the official bond of Edward Vivian 
Richardson, a clerk in the bureau of water works. Judgment 
was given against the principal and sureties, and the sureties 
bring a bill of exceptions of which we find it necessary to con- 
sider only those relating to their liability. 

There is no statute creating the office of clerk in the bureau 
of water works nor defining his duties, but the appointment 
was made in pursuance of an appropriation for “Salary of 
Clerk” under the head “Department of Public Works” and 
subhead “Bureau of Water Works.” The superintendent of 
public works appointed Richardson as clerk and, in accordance 
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with R. L. See. 116, exacted of him a bond, conditioned that 
the principal “shall make faithful disposition of and account- 
ing for all moneys which may be paid to him, or his order, 
as such Clerk, Bureau of Water Works, Honolulu, and shall 
truly and faithfully perform all other duties rcquired of him 
by law.” 

R. L. See. 555 provides: “The said superintendent shall 
appoint some disereet and capable person, to be superintendent 
of waterworks, whose duty it shall be to keep the conduits’ or 
pipes for the conveyance of water in repair; collect all water 
rates from ships and persons in Honolulu, or its vicinity, and 
perform such other duties in connection therewith as the said 
superintendent of public works may prescribe.” 

Richardson was entrusted with the collection of water rates 
and failed to account for a considerable sum. 

The rule is well established that sureties on an official bond 
are liable only for such money as is paid their principal strictly 
in his official capacity. Thus they are not liable for water rates 
collected by a superintendent of water works, whose express 
authority was conferred subsequent to the execution of the 
bond, either upon the theory that his duties were implied from 
his title or that such collection must have been referred to in 
the undertaking that he should pay over all moneys that might 
come into his hands as such superintendent. Cily of Lafayette 
v. James, 92 Ind. 240. They are not liable for moneys pay- 
able by statute to a prison agent but paid to and embezzled by 
his clerk. Hulin v. People, 31 Mich. 323. See also Scott v. 
State, 46 Ind. 208; Mahaska County v. Ruan, 45 Ta. 328. 

If it is desired to hold sureties in cases like these, the bond 
of the official should cover monevs received by color of his office 
as well as by law. Thomas v. Connelly, 104 N. C. 342. 

In the present instance this court overruled a demurrer to 
the indictment of the clerk for embezzlement on the ground 
that he could be guilty if charged with the safe keeping, trans- 
fer or disbursement of the money by regulation or appointment 
as well as by law. R. L. See. 2966. Territory v. Richardson, 
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16 Haw. 358. The language of the bond is narrower than that 
of the criminal statute. It is at least doubtful if the condition 
of the bond can be construed as referring to anything but the > 
legal duties of the clerk, and a doubt is fatal to the liability 
of the sureties, whose undertaking is to receive a strict inter- 
pretation and is not to be extended beyond the fair scope of its 
terms. Miller v. Stewart, 9 Wheat.°680. There is nothing in 
the designation of “clerk” to warrant the inference that he 
was to act as assistant to the superintendent of water works in 
collecting water rates nor do the ordinary definitions of “clerk” 
inelude one entrusted with the collecting and handling of funds. 
Bouvier’s Law Dic. 6 Enc. Law, 181; 7 Cyce. 190. 

The exceptions of the sureties are sustained and the judg- 
ment being joint a new trial is ordered. 

C. R. Hemenway, Attorney General (Wm. L. Whitney, 
Deputy Attorney General, with him on the brief), for plain- 
tiff. i 

A. G. M. Robertson for Henry Waterhouse Trust Com- 
pany, Ltd. 

C. F. Clemons (Thompson & Clemons on the brief) for 
Ceeil Brown. 


C. W. Ashford for D. Kawananakoa and John F. Colburn. 


DISSENTING OPINION OF HARTWELL, C.J. 


I dissent. The duties of the clerk of the bureau of water 
works, for the faithful performance of which the bond was 
given, include, in the absence of any statute prescribing his 
duties, assisting the superintendent in collecting. water rates as 
well as in the performance of any other duties imposed by stat- 
ute upon the superintendent and this, I think, must have beeu 
contemplated by the sureties in making their contract of surety- 
ship. If this bond is insufficient to hold the sureties for the 
reason that the statute does not prescribe the clerk’s duties then 
no bond would avail which is intended to secure his faithful 
performance of his duties as clerk, and the statute, Sec. 116 
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R. L., would be useless which provides that the head of a 
department or bureau, in every case where bonds for the faith- 
ful performance of duty are not required by law of its officers 
or employees, “may require every such officer or employee to 
give a bond for the faithful performance of his duties.” 


WAIALUA AGRICULTURAL COMPANY, LIMITED, 
v. OAHU RAILWAY & LAND COMPANY. i 


REsERvED QursTION FROM Circurr Court, First CIRCUIT. 
Arguep DecemsBrr 4, 1907. Decan January 6, 1905. 


HARTWELL, C.J., WILDER, J., anp Circuir Juper De Borr 
IN PLACE oF BALLOU, J. 


PLEADING—amendment of complaint. 
The opinion of this court in 18 Haw. 81, ordering a new trial 
and laying down a rule of apportionment applicable to the facts 
as then found, does not entitle plaintiff to amend its complaint. 


OPINION OF THE COURT BY WILDER J. 


This is a reserved question from the circuit court of the first 
circuit. In 1905 plaintiff brought an action of assumpsit 
against defendant for $15,178.95, being for the use of certain 
lands at Waialua from October 1, 1898, to October 1, 1903, 
on an agreement by defendant dated October 12, 1898, that it 
would pay plaintiff for the use of said lands a fair minimum 
percentage of the total rental paid bv plaintiff to the Bishop 
Estate for all of the lands, which amount was $3780 annually. 
The cireuit court, jury waived, gave judgment for plaintiff for 
$4899.60 and on exceptions by each party that judgment was 
set aside and a new trial ordered. 18 Haw. 81. Then ihe 
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plaintiff moved for leave in the circuit court to amend its 
complaint so as to recover $17,301.16 in order to conform, as 
it claimed, with the facts and the law as ‘laid down by this 
court. The motion being contested by defendant, the circuit 
court reserved for the consideration of this court the question 
of whether the amendments proposed by plaintiff are in con- 
formity with the decision of this court above referred to, in 
other words, should the motion to amend the complaint be 
granted ? 

This agreement first arose in O. R. & L. Co. v. Waialua 


Agr. Co., 16 Haw. 520, when this court, after considerable ` 


difficulty in striving to attach a meaning to it, held that this 
defendant was required to pay for the land it used an amount 
which would be a fair minimum percentage of the total rental 
paid by plaintiff to be ascertained by considering the lowest 
reasonable estimates of the values of the areas used by each, 
the value to defendant being for pasturage only, and the value 
to plaintiff being for any purpose but limited to the unimproved 
condition of the land. The matter next arose in this court in 
18 Haw. 81, when the judgment of the circuit court was re- 
versed and a new tral ordered for the reason that the circuit 
judge considered merely the value of the land used by the 
defendant and not the value of the respective acreages used by 
cach as set forth in the first case. Then, in order to guide the 
trial court, and assuming (perhaps unnecessarily) that the 
facts would probably be the same on the new trial, we laid 
down a rule of proportion in order to ascertain the amount 
owing by defendant. This rule, of course, should not be fol- 
lowed unless the facts should turn out to be the same, and con- 
sequently we do not consider that it is erroneous, as claimed, 
or that it should be changed. As it is impossible to know in 
advance what the facts on the new trial will be, if they turn 
out different from what they were on the first trial, no new 
rule will be laid down to meet such a contingency. There is 
no showing entitling plaintiff to amend its complaint. 
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The other inatters which plaintiff requested should be fur- 
ther discussed are, we think, sufficiently covered in the previous 
decisions. 

The reserved question, the real meaning of which we take 
to be whether plaintiff should be allowed to amend its com- 
plaint, is answered in the negative. 

D. L. Withington, (Castle & Withington on the brief), for 
plaintiff. 

M. F. Prosser, (Kinney & Mara on the brief), for defend- 
ant. 


IN RE ASSESSMENT OF TAXES, OAHU RAILWAY 
& LAND CO., THE DOWSETT CO.. LTD., AND 
JOHN TI ESTATE, LTD., CORPORATIONS. 


APPEAL FROM Tax Appray Court, First Division. 
SUBMITTED DECEMBER 23,1907. Decipep January 6, 1908. 


HARTWELL, C.J., Winner ann Batwov, JJ. 


TAXATION—ezxemption. 

A lessor’s interest in land in actual use by the lessee for the 
production of pineapples is not exempt from taxation under R. L., 
Sec. 1223. even though the lessee has covenanted to pay all the 
taxes and the rental reserved is a sliding one. Holt v. Wood, 
18 Haw. 485 


OPINION OF THE COURT BY WILDER, J 


This is an appeal by the tax assessor of the first division 
from a decision of the tax appeal court holding that the Oahu 
Railway & Land Co., the Dowsett Co., Ltd., and John Ti Estate, 
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Ltd., were exempt from taxation in respect of their interests in 
lands in actual use by their lessees for the production of pine- 
apples. : 

In the case of Holt v. Wood, 18 Haw. 485, which was decided 
after the decision of the tax appeal court, this court held that 
a lessor’s interest in land in actual use by the lessee for the 
production of pineapples is not exempt from taxation under 
R. L., Sec. 1223. 

It is now claimed by the Oahu Railway & Land Co. and the 
Dowsett Co., Ltd., that it appears in this case that the leases 
contain covenants on the part of the lessees to pay all the taxes 
assessed to the lessors in respect of their interests and that in 
one of the leases the rent is on a sliding scale, $100 for the 
first year, $250 for the second year, and $772.75 annually for 
the remainder, all of which did not appear in Holt v. Wood, 
and that consequently that case should not be followed. The 
opinion in that case shows that these matters are immaterial 
and do not affect the merits of the question. 

The decision of the tax appeal court is reversed and the 
assessments made by the assessor are affirmed. 

C. R. Hemenway, Attorney General, for the assessor. 

' Kinney & Marx for Oahu Railway & Land Co. and the 
Dowsett Co., Ltd. i 
No appearance for John Ii Estate, Ltd. 
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IN RE ASSESSMENT OF INCOME TAXES, EWA 
PLANTATION COMPANY. 


APPEAL FROM Tax APPEAL Court, Oanv. 
ARGUED DECEMBER 23, 24,1907. Decipep January 18, 1908. 


Hartwe tu, C.J., Winper anp Barou, JJ. 


Taxation—deductions under income tax law. 

Under the income tax law of Hawaii a corporation is not entitled 
to deduct from its gross income the estimated depreciation of ils 
plant, either as an amount expended in the production of movable 
property under Sec. 1280 nor as an expense or loss actually sus- 
tained or incurred under Sec. 1281. 

Ip.—notice of assessment—waiver of objection. 

Under Sec. 1287, by reference to Sec. 1243 as amended, the tax 
assessor is required to give notice on or before April 1 of an 
assessment of income in excess of the return, but a taxpayer 
who has taken his appeal cannot object to lack of notice for the 
first time in the supreme court. 

Ip.—evidence of expenses admissible under circumstances. 

A taxpayer having made his return under an understanding 
with the treasurer of the Territory that depreciation would be 
allowed, is entitled, upon offer to the tax appeal court, to show 
expenses actually incurred in case of the disallowance of the 
estimated depreciation. 


OPINION OF THE COURT BY BALLOU, J. 


Ewa Plantation Company returned its gross income for the 
year 1906 at $1.907,928.77 derived almost entirely from sales 
of sugar. Against this it claimed a deduction of $1,290,109.76 
under the heading “Amounts expended in the purchase or pro- 
duction of movable property mentioned in Schedule A.” This 
with other deductions which are not in issue brought its net 
income, as returned, to $577,929.56, on which the tax at two 
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per cent. amounted to $11,558.59. Included in the deduction 
of $1,290,109.76, as shown by the books of the corporation, 
was the amount of $85,304.36 written off as depreciation of 
its property against the crop of 1906. This item was disputed 
by the assessor, who subtracted it from the deduction claimed 
and assessed the net income at $663,233.92 and the tax at 
$13,264.65. The plantation appealed from the total .assess- 
ment and was held to be entitled to a certificate of appeal. Ewa 
Plantation Co. v. Holt, 18 Haw. 362. The only controversy 
before the tax appeal court was upon the item of $85,304.36 
upon which the tax amounts to $1706.09. The tax appeal 
court sustained the contention of the plantation that it was 
entitled to the deduction claimed, from which decision the 
assessor appeals to this court. 

The item of depreciation was calculated upon a system 
adopted by the plantation in 1903, and is admittedly fair as to 
amount, provided depreciation -of property can be allowed 
either as an amount expended in the production of movable 
property within R. L. Sec. 1280 or as an expense or a loss 
actually sustained or actually incurred within R. L. Sec. 1281. 
In arriving at the amount, the property of the plantation was 
divided into four classes, with reference to the fact that the 
plantation is being conducted upon a leasehold, of which thirty- 
four years of the term remained at the time of the calculation. 

Class A comprises an estimated list of properties which will 
revert to the lessor and will have no residual value at the end 
of the lease. It includes such items as mill buildings, roads 
and bridges, storm ditches, reservoirs, and portions of the mill, 
railroad and pump machinery. Upon these items the book 
value of the property at the beginning of each year is divided 
by the remaining years of the lease and the quotient is the 
depreciation for the year. Class B comprises an estimated list 
of properties which will revert to the lessor and will have no 
residual value but whose life is estimated at less than the un- 
expired term of the lease. This class includes, among other 
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items, pump buildings, pipe lines, wells, boilers, and portions 
of the mill, pump machinery and railroads. In this class the 
depreciation is estimated by dividing the book value by the 
estimated life of the article, which ranges from twenty-seven 
years for the first three items enumerated down to four years 
for certain leasehold improvements. Class C comprises an 
estimated list of properties which will not revert to the lessor 
at the end of the lease but will have a residual value and whose 
life under the present system is estimated to be longer than 
the unexpired term of the lease. The principal items in tbis 
class are steam plows and rolling stock and the depreciation 
is computed only on the difference between the cost and the 
residual value at the end of the lease. Class D comprises au 
estimated list of properties which will not revert to the lessor 
at the end of the lease, which will have no residual value and 
whose life is estimated to be less than the unexpired term of 
the lease. This class comprises live stock, carts and wagons 
and cane loading machines and the depreciation is calculated 
upon their estimated life. The total depreciation for the year, 
calculated under this system, is further apportioned among 
the three crops under cultivation at the same time in proportion 
to acreage, with the exception of the depreciation on the mill 
and mill buildings which is charged entirely to the crop har- 
vested during the current year. 

This elaborate and scientific system has been contrasted in 
argument with what may be called the replacement system, in 
which net income is computed by deducting from gross income 
the cash actually expended in running expenses including the 
replacement of articles actually worn out. It cannot be denied 
that as a business method the plan adopted by the plantation 
is superior, but this does not necessarily imply that this is the 
method prescribed by the legislature for the purposes of tax- 
ation. 

Tt will be observed at the outset that the two systems are 
mutually exclusive. If depreciation upon a given article is 
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deducted from gross income from year to year, no allowance 
can be made for the cost of a new article during the year the 
replacement actually occurs without giving the tax payer the 
benefit of a double exemption. Conversely any allowance given 
by the statute for the cost of the replacement necessarily im- 
plies that the value of the article replaced has not already 
been allowed in yearly instalments. Theoretically, with a tax 
system and a business both of indefinite duration the two sys- 
tems would yield the same result in the long run, but practi- 
cally there would be considerable difference. An article might 
last longer than its estimated life, or it might become obso- 
lescent and be discarded for a more modern invention before 
the end of the period. Replacements might accumulate in a 
given year to the extent of wiping out income and showing a 
loss, for which no corresponding rebate could be claimed from 
the government. In the case of a business contemplating a 
definite termination the difference would be still greater. This 
is sharply accentuated by the case at bar, where the plantation 
is on a leasehold, but would seem to be applicable to all cor- 
porations organized, as required by statute, with a definite 
term. In the present case it is claimed that one thirty-fourth 
of the value of the mill buildings, roads and bridges, storm 
ditches and reservoirs was “expended” in the production of the 
crop, not because their use had lessened their actual value by 
this amount but because at the end of thirty-four years they 
would revert to the lessor. “Depreciation” on this class of 
items is merely in the nature of a sinking fund to recoup their 
cost, a deduction eminently proper between the corporation 
and its stockholders, but not within the deductions allowed by 
the statute. Moreover, most of the items of this class are per- 
manent improvements, not expected to be replaced within the 
life of the plantation, and are therefore within the positive 
prohibition of the third paragraph of Sec. 1281, forbidding 
deductions for new buildings, permanent improvements or 
bettefments. Under this sectic.. for example, the cost of a 
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new reservoir could not be deducted from gross income, and 
manifestly the same result would be accomplished by the system 
of deducting one thirty-fourth of its cost each year until the 
expiration of the lease. Another item is stated as the depre- 
ciation on “wharf” but was shown by the evidence to be the 
proportionate part of a sum expended in 1905 to assist in the 
dredging of the channel of Pearl Harbor. 

Enough has been said to show that the deduction as claimed 
by the plantation should not have been allowed, but we are 
further satisfied that in the case of more perishable articles, 
whose replacement would be properly charged to running ex- 
penses, the statute contemplates the deduction of cash actually 
expended at the time the expenditure is made, and not a 
deduction based upon estimated depreciation. Were there no 
system prescribed for computing the “net profit or income 
above actual operating and business expenses” taxed by Sec. 
1279 there would be much force in the argument that the net 
profit should be computed only after the careful provision for 
the future which a conservative corporation makes in dealing 
with the question of dividends, although the question is by no 
means free from doubt. In spite of the definitions of net 
profits given by standard authorities on accounting, the United 
States supreme court has said: “The public, when referring 
to the profits of the business of a merchant, rarely ever 
take into account the. depreciation of the buildings in which 
the business is carried on, notwithstanding thev may have 
been erected out of the capital invested. Popularly speak- 
ing the net receipts of a business are its profits,” and 
construed a statute relating to the profits of the Centennial 
accordingly. Hyster v. Centennial Board of Finance, 94 U. S. 
£00. In our statute, however, Sec. 1281 (as amended S. L. 
1905, Act 87), makes specific provisions regarding deductions, 
the portions now material being as follows: 


“Section 1281. Income, low Computed. The net profits 
or income of all corporations shall include the amounts paid 
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or payable to, or distributed or distributable among shareholders 
from any fund, or used for construction, enlargement of plant, 
or any other expenditure or investment, paid from the net 
profits, made or acquired by said corporation, during the taxa- 
tion period next preceding, whether that period be the first 
taxation period or any succeeding period. 

“In computing incomes the necessary expenses actually in- 
curred in carrying on any business, trade, profession or occu- 
pation, or in managing any property shall be deducted and 
also all interest paid by such person or corporation on existing 
indebtedness. And all government taxes, and license fees, paid 
within the taxation period next preceding whether that period 
be the first taxation period or any succeeding taxation period 
shall be deducted from the gains, profits or income of the per- 
són who, or the corporation which, has actually paid the same, 
whether such person or corporation be owner, tenant or mort- 
gagor; also all losses actually sustained during the taxation 
period next preceding, whether that period be the first taxation 
period or any succeeding taxation period, incurred in trade, 
or arising from losses by fire not covered by insurance, or losses 
otherwise actually incurred. 

“Provided, that no deduction shall be made for any amounts 
paid out for new buildings, permanent improvements or better- 
ments, made to increase the value of any property or estate.” 

The expressions “necessary expenses actually incurred,” 
“losses actually sustained,” and “losses otherwise actually in- 
curred” clearly indicate the intention of the legislature to 
confine this class of deductions to the actual losses and expenses - 
of the replacement system as distinguished from the estimated 
losses and expenses of the depreciation system. These phrases 
are universally used to describe the replacement system when 
the two are contrasted. Thus in Coltness Iron Company v. 
Black, L. R. 6 App. Cas. 315, 338, the principal opinion, in 
discussing a previous case, says: “In Forder v. Handyside 
the Exchequer Division came to a decision as to repairs, esti- 
mated but not actually incurred, which whether it was right 
or wrong, is no longer, since 41 Vict. e. 15, s. 12, to apply.” 
Tn the report of Forder v. Handyside, L. R. 1 Ex. Div. 233, 
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a note says “It was admitted on the argument that the compan} 
had written off a certain amount for the repairs actually 
executed, and that they might properly do so.” In Queen v. 
Midland Railway Company 15 Ad. & EN. N. S. 353, 364, the 
court speaks of an expense as “an unobjectionable form of 
deduction when it should either be actually incurred or pro- 
vided for.” In Grant v. Hartford and New Haven Railroad 
Company, 93 U.S. 225, counsel for the tax paver argues “that 
the company fs entitled to deduction of a fair percentage for 
depreciation, reproduction, etc., although the amount has not 
been actually expended.” These instances merely illustrate 
the construction of language which appears to us not only to 
require the exclusion of an estimated depreciation but to have 
been definitely intended for that purpose. We therefore affirm 
on this point the decision In re Income Taxes, Honolulu Rapid 
Transit & Land Co., 18 Haw. 15. 

With regard to the claim that estimated depreciation should 
be allowed as an “amount expended” under that portion of 
section 1280 including as income “the amount of sales of all 
movable property less the amount expended in the purchase 
or production of the same” it is apparent that an allowance 
of this claim would put corporations engaged in the production 
of movable property at a considerable advantage as compared 
with corporations in other lines of business. A corporations 
‘engaged in buying and selling movable property suffers the 
same depreciation as the corporation in this case, but it could 
hardly be urged that depreciation upon their buildings or office 
furniture was an amount expended in the purchase of the 
goods in which they dealt. Corporations not dealing in mov- 
able property, as, for example, railroad and street railway 
companies, would of course have no possible claim under this 
section. It is sufficient to say that we do not consider that this 
language can be made to cover depreciation of plant but that 
the word “depreciation” is more properly contrasted as in the 
instance in Grant v. Hartford and New Haven Ratlway, supra, 
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with “amount actually expended.” It may be true, as stated 
in the opinion of the tax appeal court, that the “wasting of 
a steam boiler is as real an expense as the consumption of the 
fuel beneath it,” but we believe neither one to be deductible 
under this section but only the amount of cash paid in each 
instance; in other words, if the corporation found it advisable 
to buy two years’ supply of coal in one year the whole amount 
expended for the coal would be properly deductible in that 
year and not distributed according as the fuel was consumed. 
It may also be true that no corporation could make a true 
showing to its stockholders by any other method than that of 
allowing for depreciation. But the same remark is applicable 
as has been made with regard to schedule ‘‘D” of the English 
income tax act. “It is clear from these enactments that the 
law does not permit, as regards such assessments, all deduc- 
tions which a prudent trader would make in ascertaining his 
own profits.” Alianza Co. v. Bell (1905), 1 K. B. 184, 196. 

The language of our statute was largely taken from the 
federal income tax law of 1894 which was declared uncon- 
stitutional before being construed in detail by the courts. The 
language of other statutes is so dissimilar that decisions under 
them afford but little aid. By the English income tax act of 
1842 it was provided that the “duty * * * shall be computed 
on a sum not less than the full amount of the balance of the 
profits or gains of such trade, manufacture or adventure or 
concern upon a fair or just average of three years.” After 
the case of Forder v. Handyside, L. R. 1 Exch. Div. 233, deny- 
ing the right to deduct estimated depreciation, the act was 
amended in 1878 giving specific authority to the assessors to 
“allow such deduction as they may think just and reasonable 
as representing the diminished value bv reason of wear and 
tear during the year of any machinery or plant used for the 
purposes of the concern.” See Cunard Steamship Co. v. Coul- 
son, (1899) 1 Q. B. 865. 
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In the United States on the other hand the legislative ten- 
dency seems to have been against the allowance of estimated 
depreciation. By the act of June 30, 1864, Sec. 122, 18 Stat. 
284, amended by the act of July 13, 1866, 14 Stat. 139, cer- 
tain enumerated companies that had paid interest on indebted- 
ness or “that may have declared any dividend * * * as part 
of the earnings, profits, income or gains of such company, and 
all profits of such company carried to the account of any fund 
or used for construction, shall be subject to and pay a tax of 
five per cent. on the amount of all such interest, or coupons, 
dividends or profits.” Under the general language of this 
section the supreme court allowed a deduction of such losses 
by depreciation, though estimated, as actnally occurred during 
the period covered by the petition. The amounts had been 
written off by the railroad to profit and loss and it is not clear 
froin the reports how the loss occurred nor does it appear that 
there was any claim for the depreciation of the entire road- 
way, rolling stock, ete., of the company, the main item being 
for the depreciation of one connecting track. Little Miami, 
etc., Railway Co. v. United States, 108 U. S. 277, 

In Grant v. Hartford and New Haven Railroad Co., 93 
U. S. 225, there are also references to depreciation, although 
the actual decision was to allow the value of an old bridge 
which had been replaced as a current expense, which would be 
inconsistent with a previous allowance of its value by a system 
of yearly depreciation. 

The corresponding section of the income tax law of 1894, 
however, assesses the tax “on the net profits or income above 
actual operating and business expenses including expenses for 
materials purchased for manufacture or bought for resale, 
losses and interest on bonded and other indebtedness.” Act ot 
August 27, 1894, Sec. 32, 28 Stat. 556. It will be observed 
that this language is very different from that under which the 
previous cases’ were decided and in effect prescribes the replace- 


ment system. 
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In similar manner the provision for estimating personai 11- 
comes has been altered from the general language of sections 
116 and 117 of the act of June 30, 1864, by confining necessary 
expenses to those “actually incurred” and expressly excluding 
“ali estimated depreciation of values and losses within the 
year on sales of real estate purchased within two years.” Act 
of August 27, 1894, Sec. 28. This exclusion of all estimated 
depreciation of values first appeared in the act of March 2, 
1867, ch. 13, and again in act of June 14, 1870, Sec. 9, in the 
latter case disconnected from the somewhat confusing reference 
to losses on real estate. In Foster and Abbott, Income Tax 
Law of 1894, each provision of the act is annotated with the 
corresponding provisions of previous statutes, and an examina- 
tion of the development of the law strengthens the impression 
that the intent of the latest statute was to confine deductions 
to actual cash replacements. 

In the plantation’s notice of appeal from the assessment of 
its income to the tax appeal court it is claimed that the assess- 
ment and levy is illegal and void and in violation of the Organic 
Act, Secs. 5, 6, 10, 55, 81, 83; Revised Statutes of the United 
States, Secs. 1850, 1851 and 1977 as well as the taking of 
property without due process of law, and a denial of the equal 
protection of the law in violation of article 5 and section 1 of 
article 14 of the amendments to the Constitution of the United 
States. The only points urged in support of these sweeping 
objections are, first, that there is no authority except under 
Sec. 1285 to add to the amount of the tax payer’s return, which 
is so plainly without merit as to require no discussion, (In re 
Hayes, 16 Haw. 796,) and, second, that the law is unconstitu- 
tional in failing to provide for a notice of an assessment raising 
the amount of the income from the tax-payer’s return, or in the 
alternative that if such notice is required by the statute it was 
not given in this case. We are of the opinion that Sec. 1287 
requires notice of an assessment in case of the tax payer’s 
return to be given on or before April 1 in each year, following 
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the corresponding section of property tax act (Sec. 1243, 
amended S. L. 1905, act 89, Sec. 7). The statute is therefore 
unobjectionable in this respect. The alternative claim that 
such notice if required was not given in this case applies only 
to the increase and not to the whole assessment, was not men- 
tioned or covered by the appeal to the tax appeal court nor 
presented to that court, but appears in the appellate court for 
the first time. It is too late to raise this objection here. The 
function of such a notice is to give the tax payer an opportunity 
to take his appeal and if it is defective either in substance or 
in time of sending the objection should be taken at the outset. 
While we cannot sustain the decision appealed from, allow- 
ing the item of depreciation as it appears on the books of the 
corporation, we are nevertheless of the opinion that the planta- 
tion should be permitted to show any actual expenditures in 
the nature of running expenses which would properly be in- 
cluded in its total claim of $1,290,109.76 expended in the 
production of its crop. Under its system of bookkeeping some 
of these items were included in the account of permanent im- 
provements, and the item of permanent improvements in 
another part of the return was undoubtedly computed by the 
inclusion of some of these items. Ordinarily in the absence 
of mistake or other reasonable excuse a return is binding on 
the tax payer, but in this case the return was niade under the 
representation of the treasurer of the Territory that estimated 
depreciation would be allowed as a deduction, which arrange- 
ment was rescinded by the latter only some months after the 
return was made, in view of the decisions of In re Income Taxes 
Honolulu Rapid Transit & Land Co., 18 Haw. 15, and In re 
Taxes Laupahoehoe Sugar Co., 18 Haw. 206. We think this 
sufficient reason for allowing the plantation to show the facts 
claimed, and that it lost no rights by litigating the matter of 
depreciation, provided it offered to prove its alternative claim 
before the tax appeal court, which was done. It may be ob- 
served, however, that so far as the year 1906 is concerned the 
offer to prove that of the sum of $40,502.48 only $4,300.84 
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was for additions and permanent improvements cannot be 
reconciled with the plantation’s report for that year which 
shows that over half of the expenditure was for new buildings, 
and that other permanent improvements were made. The tax 
appeal court rejected the offer of proof, the evidence being 
unnecessary under their decision. We do not think it advisable 
to remand the case for further proceedings on account of the 
uncertainty arising from the limited tenure of the tax appeal 
court, and will therefore entertain a motion under R. L. See. 
1257, if made within five days, to receive the evidence rejected 
by the court below. ` 

The-decision of the tax appeal court is reversed, and the 
case retained on the calendar of this court for the purpose of 
the motion referred to, in default of which the assessment will 
be affirmed. 

D. L. Withington, H. E. Cooper, A. Lewis, Jr., and Henry 
Holmes (Castle & Withington, H. E. Cooper, Smith & Lewis 
and Holmes & Stanley on the brief) for Ewa Plantation Com- 
pany. 

M. F. Prosser (C. R. Hemenway, Attorney General, with 
him on the brief) for the tax assessor. 


January 20, 1908. Per curiam: No motion to present 
further evidence having been made in accordance with leave 
reserved in the opinion filed January 13, the decision of the 
tax appeal court appealed from is reversed and the assessment 
made by the tax assessor affirmed. 
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IN THE MATTER OF THE ESTATE OF AUGUSTINE 
ENOS, DECEASED. 


APPEAL FROM Circuit Jup@E, Second CIRCUIT. 


SUBMITTED AND ARGUED November 14, DecemBur 20, 1907. 
: Decipep January 17, 1908. 


Harrwe ct, C.J., WrLorr ann Barrou, JJ. 


EXECUTORS AND ADMINISTRATORS—accounts, appeal. 

An order approving partial or annual accounts of an executor 
or administrator is appealable by coexecutors who appear and 
object to same, 

Ip.—accounts, confusion in. 

Where a will names certain persons as executors and the residue 
of the property is devised and bequeathed to the same persons in 
trust, a partial or annual report by one of the executors which 
confuses the administration and trust accounts should not he 
approved, 

Ib.—accounts, fictitious entries. 

An executor should not include in his accounts fictitious entries 

of the collection and payment of moneys. 
[p.—accounts, objections to in appellate court. 

On an appeal from an order approving the accounts of an execu- 
tor matters therein not objected to before the circuit judge may be 
questioned in the supreme court. 

Ip.—-accounts, surety premium on bond not allowed. 

A fee of a surety company for the premium on the bond of 

an executor or administrator is not chargeable to the estate. 
In —clerical assistance, counsel fees. 

An executor may charge an estate for clerical assistance and 
legal services when the necessity therefor and the reasonableness 
of the amounts are shown. 

Ip.—accounts. penalty on tax payments. 

An executor who allows taxes to become overdue cannot charge 

the estate for the penalty and interest thereon. 
In.—accounts, investments. 
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An investment by an executor is improper in the absence of 
explanation, and in any event a loan made to himself should not 
be allowed. 

Ip.—commisstions. 

Commissions should not be allowed to an executor who is in- 
debted to the estate, nor on moneys not actually received and 
paid out, nor on payments for expenses of a temporary adminis- 
trator, nor on any payments not within R. L. Sec. 1890. 


OPINION OF THE COURT BY WILDER, J. 


This is an appeal by A. Enos and J. V. Maciel, two of the 
executors of the will of Augustine Enos, deceased, from an 
order of the circuit judge of the second circuit approving the 
partial accounts and report of T. B. Lyons from August 21, 
1906, to July 31, 1907, as one of the executors and trustees 
under the will of Enos. 

Augustine Enos died testate on March 8, 1906, leaving a 
large amount of property. His widow, Rosa Enos, his daughter, 
Rosalie Lyons, wife of T. B. Lyons, and his son, A. Enos, sur- 
vived him. On March 13, 1906, A. G. Dickens, J. L. Coke 
and J. M. Vivas were appointed temporary administrators of 
the estate of the decedent to take charge of the property and 
carry on the business until the hearing of the petition for the 
probate of the will, a bond in the sum of $10,000 being required 
of the first named, the two others to serve without bonds, It 
may be mentioned that at this time the daughter had given 
notice that she was going to contest the probate of the will, 
Mr. Vivas with others appearing for her and Mr. Coke for the 
executors. This contest was subsequently abandoned The 
inventory of the temporary administrators showed property of 
the value of about $80,000. On April 25, 1906, these tem- 
porary administrators were discharged, Mr. Dickens being 
allowed $350 for his services and Mr. Coke and Mr. Vivas 
$150 each, and A. Enos, T. B. Lyons and J. V. Maciel were 
appointed temporary administrators in place of the three dis- 
charged, each to file a bond of $10,000. On August 6, 1906, 


544 JANUARY, 1908. 


the temporary administrators filed their final accounts, which 
were referred to a master, Mr. E. H. Hart, the clerk of the 
second circuit court, who tiled on August 20, 1906, an elaborate 
report thereon. Among other things the master recommended 
that the sum of $33.93, penalty and interest on taxes, which 
the administrators had not paid, be charged to them and be 
deducted from the amount awarded for their services. On 
August 20, 1906, the circuit judge approved the accounts as 
modified by the report of the master, allowed each of the tem- 
porary administrators the sum of $100 for his services and a 
master’s fee of $75, and ordered that Morris K. Keohokalole 
be paid a reasonable amount for his services as accountant and 
that the temporary administrators be discharged after paying 
these amounts and delivering over all of the property to the 
executors and trustees. On the same day the will was admitted 
to probate and the same three persons, namely, A. Enos, J. V. 
Maciel and T. B. Lyons, were appointed executors of the will 
and trustees thereunder, each under a bond of $10,000. The 
will named Rosa Enos, A. Enos and J. V. Maciel executrix 
and executors and trustees. After providing for certain legacies 
and devises the will devised and bequeathed all the rest of the 
property to the persons named as trustees upon trust to pay 
quarterly the net income thereof to Rosa Enos or “to permit 
her to have the use and management of any portion of the 
same,” and after her death to pay one-half of the income to 
the son and the other half to the daughter subject to various pro- 
visions and contingencies. The trustees were given power to 
manage the property, lease real estate upon certain terms, invest 
and reinvest money, and purchase real estate. Provision was 
made for the appointment of a new trustee and also in case 
one of them should refuse to act. In the inventory filed by 
Enos and Lyons, two of the executors so called, there appeared 
two promissory notes of Lyons, both overdue, amounting to 
$650. Rosa Enos refused to be appointed executrix and de- 
clined to act as trustee. 
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On September 3, 1907, T. B. Lyons, describing himself as 
one of the executors and trustees under the will, filed a partial 
report and accounts up to July 31, 1907, charging himself with 
$22,962.57 and asking to be allowed $21,316.09, leaving a 
balance on hand of $1646.48. He also filed accounts of trans- 
actions between himself and Rosa Enos and further reported 
the affairs of the estate to be “in a flourishing and satisfactory 
condition.” Enos and Maciel, the two executors, and Rosa 
Enos, all being represented by Mr. Vivas, filed certain’ objec- 
tions to the accounts. The circuit judge then appointed Mr. 
Hart, the clerk of the court, as master and referred the report 
and accounts to him for examination? On September 17, 1907, 
the master filed his report recommending that the accounts be 
approved with certain modifications and surcharges but finding 
a balance on hand of $1527.95. The circuit judge disregarded 
most of the recommendations made by the master, found that 
the balance on hand was only $1427.95, and approved the 
accounts. He further ordered that the two objecting executors 
file their accounts on or before November 1, 1907, that they be 
allowed access to the books kept by Lyons, and allowed the 
master a fee of $150 for his services. The master and the 
circuit judge found that Lyons should have charged several 
hundred dollars more in commissions, which were allowed him. 
Enos and Maciel, the two executors, appealed from the order 
of the circuit judge to this court. 

The matter was originally submitted on briefs. Only copies’ 
of certain portions of the record were sent up, the vouchers, 
the will and the proceedings in connection therewith and all 
matters concerning the temporary administratorship not being 
certified up. At the request of the court, and with the consent 
of both the appellants and the appellee, all the original papers 
and vouchers were forwarded for examination. The court 
then requested oral argument and further argument as to 
whether Lyons should be surcharged with certain amounts to 
which no objection had been made before the cireuit judge. 
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The first question to be determined is the claim of the 
appellee T. B. Lyons that the appeal should be dismissed on 
the ground that the order appealed from was not final and 
that the appellants, the two executors, had no right to appeal 
in any event. On the latter point we have no doubt that 
coexecutors have a right to appeal from an order approving 
the accounts of their coadministrator or coexecutor, and that 
ground is overruled without further comment. 

The other ground is that, as the accounts were only partial 
or annual and not final, an order approving same is inter- 
locutory only and cannot be appealed from without special 
leave of the circuit judgeg as provided in Sec. 1859 R. L. The 
practice in this Territory in probate matters is to require 
periodical accounts from an executor or an administrator if 
the administration is not completed within about eight months, 
which ordinarily should be done, (Estate of Katu, 17 Haw. 
514, 515,) and final accounts when the estate is ready to be 
wound up and the property distributed to those entitled. There 
is a clear distinction between the annual or periodical and 
the final accounts. The approval of the one is ex parte and 
without notice while in the case of the other it can only be 
made after notice to all concerned. The one is made annually 
or oftener at the discretion of the judge, the other only when 
the, estate is fully administered. The one is for the informa- 
tion of the judge and the convenience of the administrator or 
executor in the management of the estate, the other is a final 
adjudication of the rights and obligations of all concerned. 
The one is only prima facie correct and is subject to correction 
for errors or mistakes in it thereafter discovered without an 
appeal or any direct proceeding to review it or set it aside, 
(see Estate of Banning, 9 Haw. 453, 457), the other is con- 
elusive and final unless set aside on an appeal or a direct pro- 
ceeding therefor or impeached for fraud. The approval of an 
annual account, being made without notice to any of the parties 
interested, is not conclusive as against one who does not ap- 
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pear, and in that sense it is not` a final order, but, if a party 
interested does appear and objects and has a hearing on his 
objections and then appeals, the order is final as to such party, 
at least in the sense of its being appealable. We are of the 
opinion, therefore, that the appeal should not be dismissed on 
the ground that the order appealed from is an interlocutory 
one. 

The first claim of the appellants is that the entire account 
should be disallowed for the reason that the accounting party 
has confused and mixed up his duties and transactions as 
executor and as trustee. This seems to be a valid objection. 
The will names the same persons as executors and as trustees, 
the latter being residuary devisees and legatees, but the trus- 
tees are only entitled to the property after the administration 
has fully ceased and the property ordered to be distributed. 
Some of the confusion may have arisen because the circuit 
judge sitting in probate appointed these persons as trustees. 
That was improper and irregular, as a circuit judge sitting in 
probate as such has no jurisdiction to appoint trustees, (Long 
v. Holt, 18 Haw. 290, 297,) and besides the will in this case 
specifically provides who shall be the trustees. Furthermore, 
the probate judge as such has nothing to do with the accounts 
of the trustees. The case just cited of Long v. Holt is an 
example of how a somewhat similar confusion kept the adminis- 
tration of an estate going unnecessarily for more than forty 
years. It does not appear from the record why the adminis- 
tration of this estate was not promptly wound up in the usual 
time unless, as suggested at the argument, there was a suit 
pending which prevented such action. But, in any event, it 
should be wound up as soon as possible and the property dis- 
tributed. 

The next objection of the appellants is in effect that T. B. 
Lyons, the person who makes these accounts as executor, is 
indebted to the estate in the sum of $650 and interest and that 
he should pay the same before being allowed commissions. 
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With this contention we are inclined to agree. It is intimated 
in-the brief of appellee that he has not admitted the claim and 
that possibly he does not owe it. As pointed out above, how- 
ever, he swore to it himself in the inventory on file, and it 
almost looks like trifling with the court to make any such 
plea. 

The third objection is to two items amounting to $800 pur- 
porting to have been rental received from the Makawao Ranch, 
a part of the estate property. It appears that these amounts 
were not actually received at all, the widow having the use 
of the ranch, but were inserted in the accounts as having been 
collected and paid out and commissions charged on same each 
way. This was clearly improper and should not have been 
allowed. Even if the ranch was bringing in an actual rental, 
the executors in this case would have nothing to do with it. 
Tn any event, commissions cannot be allowed on the fictitious 
entries of the collection and payment of moneys. 

The court of its own motion requested further argument 
whether T. B. Lyons, the appellee, should be surcharged with 
various’ amounts which the accounts show were paid out and 
to which no objection was made by appellants. Counsel for 
the appellee and the appellants both contended that this court 
was confined to such items in the accounts as were objected 
to before the circuit judge and this court on appeal. With 
this proposition we do not agree. The appeal is a general one 
and from the whole of the order approving the accounts which 
include, of course, each item thereof. Any part of the order 
is open to attack in this court by the appellants, and the failure 
to do so does not deprive this court of its right to question 
irregularities in the accounts in order to prevent the wasting 
of estates of decedents, whether accomplished intentionally or 
otherwise. It is the duty of courts to protect estates irrespec- 
tive of whether objections are made by any of the parties. 
Notley v. Brown, 16 Haw. 575, 579. If this court for the lack 
of evidence, or for any other reason, cannot make a final ruling 
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on any item in the accounts which looks suspicious or improper, 
at least it can send the matter back for investigation. Therefore, 
we shall consider all of the matters on which further argument 
was requested. nat 

After the temporary administratorship was closed and the 
property delivered over to the executors, $443.35 were paid 
out for expenses incurred by the temporary administrators. 
This was made up of $200, fees for the administrators; $75, 
fee for the master for examining the accounts of the adminis- 
trators; $50 for clerical assistance to the master; $85 for 
clerical assistance to the administrators, and $33.35 for a 
balance of premium due on an administrator’s bond. These 
amounts, if paid at all, should have been paid by the temporary 
administrators and not left to be dealt with by the executors 
who, as such, had nothing to do with them. The amount paid 
for the premium on a bond cannot under any circumstances 
be allowed. Estate of Galbraith, 18 Haw.—The amount of 
$135 paid for clerical assistance to the master and temporary 
administrators should be disallowed. We do not understand 
that under any circumstances an estate should pay for clerical 
assistance to help a master examine accounts. The amount 
paid for clerical assistance to the administrators was for mak- 
ing up their accounts, examining account books and report- 
ing on an income tax statement. Recognizing that under 
certain circumstances clerical assistance for an adminis- 
trator may be necessary and should be paid for by the 
estate, still the ordinary clerical work must be performed, 
or paid for, by the administrator himself. One who be- 
comes an administrator must perform the ordinary work of 
such or else decline to be appointed. See McBryde Estate, 
8 Haw. 472. In this case there was no reasonable necessity 
for employing outside clerical help, and consequently the 
amount paid therefor is disallowed. We are inclined to allow 
the other items if they are found to have been necessary and 
to be reasonable in amount. Commissions should not be 
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charged on any of these amounts that may subsequently be 
allowed, either for receiving or paying out the same, as they 
should have been paid before the executors took hold. 

The next item questioned is $35 paid to M. K. Keohokalole 
for services in assisting the executors in making out an inven- 
tory, opening a new set of books and adjusting transfers in 
the bank. As already pointed out, an executor may be allowed 
to credit himself with the amount paid out for necessary clerical 
assistance, but, as held in Estate of Kaiu, 17 Haw. 514, an 
expenditure not shown to have been reasonably necessary will be 
surcharged. This expenditure, therefore, should not be allowed, 
as it appears to have been for ordinary clerical work which, 
as already stated, should be performed or paid for by the ad- 
ministrator personally. The amounts paid to M. K. Keoho- 
kalole, in all $170, were objected to before the circuit judge on 
the ground of being unnecessary. 

It appears by vouchers 25 and 26 that $40.23 were paid out 
for penalty and interest on taxes overdue in May, 1906. These 
amounts ‘should have been paid by the temporary administra- 
tors, and they were surcharged with the amount by the circuit 
judge on a recommendation of the master in his report on their 
final accounts, as stated before. Not only were the payments 
not made by them, but it is now attempted to charge the whole 
amount to the estate. This is highly improper. The executors 
should personally pay this amount and they should be sur- 
charged with it. They likewise should receive no commissions 
for either receiving or paying it out. 

The accounts show that on November 30, 1906, a little over 
three months after the will was probated, Mr. Coke was paid 
$500 for, as the voucher reads, “fees as attorney for the estate.” 
The rule is that charges for legal services will be allowed when 
they are necessary. Estate of Matkai, 3 Haw. 522. In this 
case the record does not disclose the necessity for such services, 
nor even for what they were, and the amount is certainly very 
high. At the oral argument, in answer to a question from the 
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bench, Mr. Coke stated that this charge was for past and also 
for future services without disclosing in any way what such 
services consisted of. An executor should not bẹ allowed an 
expenditure for legal services to be’ rendered in the future. 
This amount should be disallowed unless it appears that the 
services were rendered and were necessary and unless also it is 
shown that the amount is reasonable. If any of it was for 
services to the temporary administrators, that part should not 
be allowed. 

The executor reports that loans of $5250 were made to several 
persons, including one of $2600 to himself. These are called 
investments in the accounts. While we do not say that an 
executor under no circumstances may invest money which is 
on hand and not needed for any other purpose, in case a final 
distribution cannot be made within the usual time, still it is 
clear that such a procedure should not be allowed without good 
and sufficient reasons. In this case there appears to be no 
reason why a partial distribution could not have been had of 
this amount. It does not appear whether these loans are secured 
or unsecured, or, if they draw interest, the rate of interest, or 
the time for which they were made, or anything else about 
them, as no vouchers for the amounts were filed. So far as 
the amount of the loan to Lyons himself is concerned, that must 
be surcharged. No explanation can justify such a proposition. 
It is almost incredible that such an expenditure should pass 
unchallenged by both the master and the circuit judge. 

An item of $3, which was paid for acknowledgments of a 
release of a mortgage, is questioned for the reason that no 
voucher for the same was filed. This amount should be dis- 
allowed unless it is sufficiently shown that it was paid, either 
by producing a voucher or some other satisfactory evidence. 

Credit is asked for the payment of $3830 to Rosa Enos, the 
widow. This can only be allowed on the theory of a partial 
distribution, that is, that it has been finally distributed to the 
trustees who are the residuary devisees and legatees. If such 
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a theory cannot be followed out, the whole amount will have tu 
be surcharged for the reason that the will provides to whom 
the balance of the property remaining after the payment of 
debts, legacies and expenses shall be delivered, namely, the 
trustees. 

It is qbvious that the commissions will have to be readjusted, 
which should be strictly figured out in accordance with Sec. 
1890 R. L., and which may be reduced for neglect of duties. 
Estate of Alina, 13 Haw. 388. 

There is another matter which should be noticed. Mr. Lyons 
was appointed by the circuit judge as one of the executors in 
place of Rosa Enos, named by the. testator as executrix, who 
refused to act. An executor is one who is named by the testator 
to carry out the provisions of the will. As Lyons was not so 
named, he should be regarded, if properly appointed anything, 
as an administrator with the will annexed to act with the two 
executors named in the will. 

The record is not sufficient for this court to pass intelligently 
upon all of the items in the accounts as they stand and, conse- 
quently, the whole matter will have to be referred back to the 
circuit judge to proceed in accordance with this opinion, 

The order appealed from is reversed and the cause is re- 
manded to the circuit judge for further proceedings consistent 
with this opinion. 

E. M. Watson and J. L. Coke for T. B. Lyons, appellee. 

C. H. Olson, (Holmes & Stanley and J. M. Vivas with him 
on the brief,) for J. V. Maciel and A. Enos, appellants. 
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TERRITORY OF HAWAII, BY CHARLES R. HEMEN- 
WAY, ATTORNEY GENERAL OF THE TERRI- 
TORY OF HAWAII, v. HONOLULU RAPID TRAN- 
SIT & LAND COMPAN Y, A CORPORATION. 


APPEAL From Circuit Jupex, First Crecurt. 
ARGUED January 6, 1908. Decinep January 20, 1908. 


Harrwe tt, C.J., Wiper and Barrou, JJ. 


InguNCTION—street ratlroad—threatened violation of statutory require: 
ment of service. 

The statute granting the defendant’s franchise requiring it to 
maintain at all times a sufficient number of cars to be used for 
the carriage of passengers as public convenience may require, 
the circuit judge, at the suit of the attorney general, enjoined a 
threatened reduction of a long continued service on a particular 
street. Held, affirming the decree appealed from, that the duty 
imposed by the statute was sufficiently specific, that the evidence 
supported the finding that the proposed service was insufficient 
for public convenience, and that injunction was the proper remedy 
to restrain the threatened violation of statutory duty. 


OPINION OF THE COURT BY HARTWELL, C.J. 


This is an appeal by the defendant from a decree enjoining 
it from operating upon Liliha street in Honolulu cars less in 
number than are now operated and maintained, to wit: “One 
car every ten minutes both ways with exception in respect of 
the first car up or northerly and the last car down or southerly, 
when only one way.” The plaintiff’s bill, brought by the 
attorney general, avers that the defendant is operating 2 single 
track electric railway upon certain specified streets in Hono- 
lulu over lines described in the bill and designated as the Liliha- 
Waialae, King street, Punahou, Nuuanu street, Manoa, Alakea 
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street and Emma street lines, the various connecting points 
being set forth in the bill; that the Punahou, Nuuanu street, 
King street, Alakea street and Emma street lines and that por- 
tion of the Liliha-Waialae line between Wyllie and River 
streets are operated on a ten minute schedule and that the lines 
are so arranged that cars of connecting lines meet nearly 
simultaneously at transfer points. 

The bill further ayers that the portion of Liliha street over 
which the company operates its cars is two miles in length and 
runs through a densely populated portion of Honolulu; that 
there are about 6000 residents who use the cars along that 
street and other streets over which the connecting lines operate ; 
that the convenience of the public requires that the ten minute 
schedule continue on Liliha street and that the defendant in 
violation of the rights of the public and its duties under the 
law and the requirements of its charter proposes to modify the 
Liliha-Waialae schedule so that cars will be operated over 
Liliha street between 9 o’clock in the morning and 4 o’clock 
in the afternoon and between 6 o’clock in the afternoon and 12 
o’clock midnight under a twenty minute schedule; that reason- 
ably prompt transportation facilities and making reasonably 
prompt transfers to connecting lines, preventing unnecessary 
delay in traveling over Liliha street, require that a ten minute 
schedule be maintained on Liliha street; that the proposed 
change would prevent this and cause delay at the transfer 
points of the Liliha-Waialae line with connecting lines, un- 
reasonably retard transaction of business and pursuit of 
pleasure to the detriment and irreparable injurv of the publie 
and contsary to its rights in that behalf; that certain residente 
adjacent to Liliha street have complained to the attorney 
general and represented to him that the convenience of the 
public generally, and Liliha street residents in particular, 
requires a ten minute service upon that street and that a service 
of a greater interval than ten minutes between cars would be 
a serious inconvenience to them and to the public generally. 
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The defendant in its answer avers that the court has no 
jurisdiction of the subject matter of the suit; that the allega- 
tions in the bill set forth no ground of complaint against the 
defendant or for relief by injunction or otherwise or cause for 
the exercise of the jurisdiction of the court; that the bill does 
not show that the Territory authorized the suit or is a proper 
party; admits that in many cases its schedules are so arranged 
that cars of connecting lines meet nearly simultaneously at 
transfer points, but denies that this is the case generally or 
that its line over Liliha street is about two miles long, being 
7,101 feet, or that it runs through a densely populated district 
in which are about or approximately 6000 residents; denies 
that the convenience of the public requires: a ten minute 
schedule or that the proposed change would not operate to the 
public convenience; avers that in the endeavor to improve the 
service of the Liliha-Waialae line it proposed a continuous 
fifteen minute service from Waialae to Liliha street but after 
conference with certain persons representing Liliha street 
patrons and others representing the Waialae portion of the 
route and after a thorough canvas of the situation and dis- 
cussion of all the facts in regard to the necessity of travel at 
each end and the convenience of the general publice it was 
unanimously agreed and, at the recommendation of said per- 
sons, the defendant consented to change its plan and modify 
the schedule of the Liliha-Waialae line as alleged in the bill, 
and was proceeding to do so at the time of’ the service of the 
temporary injunction which was made upon the filing of the 
bill; that the proposed service is all that the exigencies of 
travel along the line and the accommodation of the patrons of 
the road demand with a view to economical operation of the 
system and is an ample service under all the conditions. 

The circuit judge heard the cause upon the pleadings and, 
finding upon the evidence adduced that publie convenience 
required the number of cars now operated along Liliha street 
to be continued and that a less number would be insufficient 
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for the requirements of public convenience, ordered a perma- 
nent injunction, as prayed for, a temporary injunction having 
been granted on the filing of the bill. 

The defendant contends that equity has no jurisdiction but 
that mandamus is the only remedy to enforce a statutory obliga- 
tion; that injunction does not lie to enforce action but only to 
prevent injury, and that the statutory provision (Sec. 870 
R. L.) for forfeiture of franchise, if it fails to comply with 
the requirements of the statute, is the exclusive remedy, but 
that mandamus would not lie because no duty is imposed by 
law to run cars at any particular time; that the law gives the 
corporation discretion as to times of running its cars and that 
if there is any reserve power to control the discretion it is the 
legislature only and not the court which can exercise such power, 
so that until legislative action neither injunction nor mandamus 
lies. 

The defendant claims that injunction will not lie upon the 
facts in the case because public convenience means the con- 
venience of the public under all the cireumstances,—such 
facilities as the traffic will warrant, as determined by the 
revenue derived therefrom, and also because the court will not 
usurp the legislative function and require any particular service 
which is shown to be unprofitable to the company, and further, 
because the case shows that no permission was given by the 
superintendent of public works to change the switches so that 
the proposed schedule could be carried out, the application for 
an injunction being therefore premature. 

The defendant’s brief, while contending that “no case in 
the highest court of any state or in the United States Supreme 
Court can be found to sustain the equitable jurisdiction in this 
case,” goes on to state the rule as follows: “Our decisions are 
full of expressions showing that equity will not interfere with 
the management of corporations or grant injunctions except 
in clear cases and as a preventive measure against action which 
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is likely to cause irreparable injury,” citing Wundenberg v. 
Martin, 14 Haw. 167; Brown v. Carter, 15 Haw. 350. 

On the point that equity has no jurisdiction the defendant 
relies especially upon Shackley v. Eastern R. R. Co., 98 Mass. 
93. In that case the railroad company had become the owner 
of the South Reading branch railroad under a statute which 
required it to run daily a freight train and four passenge: 
trains over that road “so as to furnish reasonable accommoda- 
tion to the public generally and the business along the line 
of said road.” The plaintiffs brought a petition for an order 
to require the respondents to comply with the statute, alleging 
that although public convenience and necessity required run- 
ning of the freight trains, the respondents, although often 

. requested, had refused for ten months to do so to the great and 
unnecessary delay, expense, inconvenience and damage of the 
petitioners and of the public generally in the transportation of 
their freight along the line of this railroad. The case was treat- 
ed as a proceeding on the equity side of the court the respond- 
ents demurring, alleging as one cause of demurrer that the 
petition did not show that the petitioners had such an intercst 
as entitled them to maintain it. The petitioners relied upon 
a statute providing that in case of disagreement as to what 
might be considered reasonable accommodation to the public 
the supreme court, upon application of any person interested, 
might appoint commissioners. to settle the disagreement and 
irivesting the court with full equity power to enforce the pro- 
visions of the statute. The court held that the only right given 
by the statute was to apply to the court for appointment of 
commissioners to settle any disagreement as to what may be 
considered reasonable accommodation and that the portion of the 
act which invested the court with equity powers to enforce its 
provisions left the parties and the mode of proceeding to be 
regulated by the ordinary practice in chancery, and that “Any 
suit to compel the performance of a corporate duty in which 
the petitioners show no interest different from that of the whole 
public should be brought in the name of the Attorney General 
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and cannot be maintained in the name of these petitioners,” 
and further, that “it would seem that no relief could be afforded 
in equity for the cause stated in the petition either at the suit 
of individuals or of the Attorney General representing the 
commonwealth; but that the only remedy would be at law by 
mandamus, indictment or other appropriate process or by pro- 
ceedings to annul the respondents’ charter or franchise,” citing 
Attorney General v. Birmingham Ry. Co., 4 DeG. & S. 30; 
3 M. & G. 453; People v. Albany & Vermont R. R. Co., 24 
N. Y. 261. 

In the former of these cases a railway company, formed in 
1846 for the purpose of making a railway from A to B with 
diverging line to C, had in June 1851 nearly completed the line 
from A to B but had taken no steps to construct the diverging, 
line. The attorney general, at the relation of certain parties 
claiming to be interested in the diverging line, filed an infor- 
mation to restrain the company from opening the line from 
A to B except with the intention of completing also the diverg- 
ing line. It was held upon demurrer that the neglect to com- 
plete the whole line could not be regarded in the light of a 
publie injury so as to warrant the interference of the attorney 
general. The court sustained the demurrer, saying, “Undoubt- 
edly the attorney general has a right to represent the public, 
either in equity or in prosecution at law, in cases where the 
public interests are exposed to danger or mischief, and in the 
course of the argument several authorities were cited to show 
that such interference is recognized in equity; but the informa- 
tions in all those cases were directed to the repression of acts 
which the parties had no legal right to do and which are not 
only not authorized to be done but were, in fact, acts of public 
nuisance.” 

In 24 N. Y. 261, the defendant, having completed its road 
between the termini named in its charter, had abandoned a 
portion. The attorney general brought snit in the name of 
the people for an injunction to restrain the selling, taking up 
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or removing of fixtures on the portion which had been aban- 
doned and that the defendant be required to operate it for 
public use. The court held that the railroad act under which 
the company was organized, being permissive, imposed no con- 
tract obligation. The bill was therefore dismissed, four of-the 
judges being of the opinion “that a corporation is under a legal 
obligation to exercise its franchises and that it has not the 
option to discontinue a portion of its road and forfeit its fran- 
chises,” but all agreed that the remedy was not in equity for 
specific performance but by “mandamus, indictment, or, at the 
election of the people, by proceeding to annul the existence of 
the corporation.” i 

It is unnecessary to comment upon these cases further than 
to observe that they merely illustrate the rule that equity does 
not act when there is adequate legal remedy, that its compul- 
sory powers will not be exercised when mandamus will accom- 
plish the same purpose and that in the absence of a contractuat 
obligation to construct and operate a railroad mandamus wiil 
not lie to compel its construction and operation. The same 
remark applies to Rogers Locomotive Works v. Erie Ry. Co., 
20 N. J. Eq. 379; Delaware, etec., Co., v. Stock-Yard Co., 
45 N. J. Eq. 50; New York, etc., Ry. Co., v. Montclair, 47 
N. J. Eq. 591, and to State v. Ry. Co., 62 N. H. 29, cited by 
defendant. Nor is the plaintiff obliged to wait until the defend- 
ant shall have accomplished a violation of its charter obligation 
to provide a sufficient number of cars for the public convenience 
before bringing proceedings to prevent the loss and inconve- 
nience which would result therefrom. The defendant argues that 
this is not an injunction against a positive act but against in- 
action, saying, “The court by a curious process of reasoning 
holds that an injunction, the effect of which is to compel us 
to run cars, is an injunction to prevent us from running cars, 
the difficulty in the court’s mind being that what is prevented 
is not running.” A right cannot be enforced, says the defend- 
ant, by the aid of an injunction unless in the case of a threat- 
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ened breach of a negative covenant where irreparable injury 
can be shown; but injunctions are common which, in effect, 
require that nothing be done to disturb existing rights or con- 
ditions. Thus injunctions are granted restraining a telephone 
or telegraph company from unauthorized discontinuance of its 
service, a customer not being required to postpone his remedy 
until the service is cut off. See Chesapeake & Potomac Tel. 
Co. v. Manning, 186° U. S. 238; Smith v. Gold, ete., Tel. Co., 
42 Hun 454. 

The defendant’s claim that its right to regulate the opera- 
tions of its railway includes the right to determine for itself 
at what intervals its passenger cars shall be run is not tenable. 
The statute requires that it shall at all times maintain a suffi- 
cient number of cars to be used upon said railway for the car- 
riage of passengers as public convenience may require (mean- 
ing, as we understand the statute, that the defendant actually 
operate and not merely, as it suggests, keep the cars in condi- 
tion for using them), although “other cars designed for the 
carriage of mails, parcels and goods” may be such as the asso- 
ciation “may deem necessary.” Sec. 841 R. L. 

Undoubtedly there are many administrative details in main- 
taining and operating a street railway more or less affecting its 
efficiency in serving the public interest which are necessarily 
and finally determined by the railway officials and are not with- 
in the power of equity to supervise and direct; but the defend- 
ant’s claim that the furnishing of sufficient cars for public 
convenience on Liliha street is a matter of which it is the sole 
judge goes too far, for it would admit a similar claim in respect 
of any other street over which its line is established and include 
a right to run no cars on such portions of its line as it thought 
fit, and in some cases would amount to repudiating expressed 
contractual obligations imposed upon the defendant by accept- 
ance of its charter. 

Decisions upon the exercise of judicial power concerning 
the maintenance or -operation of railroads or of branch roads 
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which refer to corporations authorized but not required by 
statute to construct and maintain railroads are not in point. 
Commonwealth v. Fitchburg R. R. Co., 12 Gray, 180, held 
that statutory power to construct and maintain branch rail- 
roads did not impose a legal duty to maintain them and that 
it was for the corporation to judge whai was necessary or 
reasonable “except in those cases where the legislature has 
expressly intervened in the first instance.” It is true that 
the court said that public wants were “measured by the business 
actually done,” that “if trains run at reasonable and moderate 
fares cannot be supported it is because they are not needed,” 
and that it was the corporation’s right as well as duty “to exer- 
cise a sound discretion in the use of its capital lest by exhausting 
it upon trains that were not required by the public wants it 
should deprive itself of the.means of running at reasonable 
rates those that were.” So State v. Helena P. & L. Co., 22 
Mont. 391. Ohio & Mississippi Ry. Co., v. People, 120 TI. 
200, held that mandamus will not lie to compel the company 
to increase the number of its trains over a branch road, the 
company having no funds with which to do so its running 
expenses having exceeded its earnings over $400,000 from the 
time of its purchase. The court spoke of the duty of the defend- 
ant to afford adequate facilities “to be judged of and governed 
chiefly by the amount of business,” and that although as a 
general rule courts will not interfere with the management of 
a railway in determining questions relating to the operation 
of its road, except where the act sought to be enforced is specific, 
held that the ordinary incentives of self interest and to avoid 
the common law liability of a common carrier had not attained 
the desired end in that case and that quo warranto and not 
mandamus was the proper remedy in order that the company 
should be deprived of its franchise and another company could 
be formed to show whether under proper management it could 
be self sustaining, for if this could not be shown then there 
was no demand for the road and the sooner the state revoked 
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the franchise the better. Mandamus was denied, however, be- 
cause the statute did not require an increased number of trains. 
Of course where reasonable facilities are already furnished 
there is no occasion for judicial action. Thus Chicago € 
Eastern Ill. R. R. Co., v. People, 222 Til. 398, refused man- 
damus to compel the location of a station at another point than 
the company had designated on the ground that the evidence 
failed to show that the proposed station would not afford 
“reasonably safe, accessible, and convenient conditions for the 
public.” The same view was taken by the United States 
supreme court in Atlantic Coast Line R. R. Co., v. Horton, 
et al., 207 U. S. —, as reported in advance sheets. The supreme 
court of South Carolina had granted a mandamus to compel 
the railroad company to stop two of its through trains from 
Jersey City to Tampa at a station called Latta, pursuant to an 
order of the railroad commissioners. Latta had a population 
of 458, having several local trains for stations along the road 
and one through Pullman train which stopped there. The only 
objection to the trains was their want of speed. The court 
thought that the company had furnished such reasonable accom- 
modations to the people at Latta as it could fairly and properly 
be called upon to give. 

It is urged that “a bill in chancery would not lie to enforce 
the specific performance of duties requiring continuous per- 
sonal labor and care.” McCann v. South Nashville R. R. Co., 
2 Tenn. Ch. 773; and that an injunction does not lie to enforce 
a contract requiring continuous acts. ‘The injunction in this 
case merely precludes the violation of an obligation imposed 
by the defendant’s charter. 

As to the defendant’s claim that it does not appear that 
irreparable injury would result, it is enough that the proposed 
act would be a violation of the statutory obligation of the de- 
fendant. Attorney General v. R. R. Companies, 35 Wis. 425. 

We do not sustain the defendant’s contention that the suit 
is premature pending the result of its application to the superin- 
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tendent of public works for permission to change its switches 
to conform to the proposed 10-20 minute service. The statute, 
Sec. 843 R. L., provides that the company “shall make reason- 
able and just regulations, with the consent and approval of the 
governor, regarding the maintenance and operation of said 
railway on and through said streets,” and failing to do so “the 
superintendent of public works with the approval of the gover- 
nor may make them.” This does not appear to us to be a grant 
to the association or to the executive of discretionary power to 
determine how many cars shall be run and at what intervals. 
A separate section, 841, provides that the company “shall at 
all times maintain a sufficient number of cars.” A grant either 
to the company or to the executive of such an important power 
as to determine how many cars are required for this purpose 
would naturally and properly be expressed or clearly implied. 
Its exercise would not call for any public hearing but ordinarily 
would be ex parte on the company’s showing. A matter so 
important to the public is subject to judicial inquiry and deter- ` 
mination unless, as is not the case here, shown in clear language 
to be entrusted to executive discretion or to the discretion of 
the corporation. 

Many cases are cited by the defendant holding that “man- 
damus to compel a railroad to do a particular act can be issued 
only when by statute there is a specific legal duty on its part to 
do that act.” Northern Pacific R. R. Co., v. Dustin, 142 U. S. 
492; People v. Brooklyn Heights Ry. Co., 172 N. Y. 90; Nash- 
ville Ry. v. State, 155 Ala. 401; State v. Patterson, etc., Ry. 
Co., 47 N. J. 505; San Antonio Street Ry. v. State, 90 Tex. 
520; State v. Kansas City Ry. Co., 25 So. 127 (La.); Florida 
Central Ry. Oo., v. State, 18 So. 103, (Fla.); Raymond v. 
County of Stearns, 18 Minn. 40. 

Attorney General v. Salem, 103 Mass. 138, was an informa- 
tion in the nature of quo warranto alleging that under a statute 
for supplying the city of Salem with water the defendant had 
constructed works at the expense of $1,000,000 or more and 
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issued scrip or bonds to that amount, the statute providing that 
the city council should establish water rates to provide for pay- 
ment of interest and not less than one per cent. annually on 
the principal of the loan, and that the net income should be 
set apart as a sinking fund for its payment; further alleging 
that the city, disregarding these provisions, had established 
nominal water rates leaving property and poll taxes to pay the 
interest, ete., and praying that it be made to answer by what 
warrant it was acting thus and be enjoined from supplying 
water at nominal rates and taxing inhabitants to pay the operat- 
ing expenses and the loan. The court held that this was not 
the appropriate remedy to enforce performance of duties im- 
posed by law or to restrain improper use of a franchise which 
does not work a forfeiture, declining to decide whether the 
attorney general could bring a bill in equity to redress any 
public wrong but holding that this was not a public wrong. 
Attorney General v. Tudor Ice Co., 104 Mass. 289, was an 
‘ information in equity by the attorney general to restrain the 
defendant from carrying on any other than its ice business. 
The court held that as the defendant was a private trading cor- 
poration and as public rights were not endangered injunction 
did not lie, saying that the only cases in which it had sustained 
informations in equity by the attorney general were those of 
public nuisance affecting the public safetv or convenience and 
requiring immediate judicial interposition, like obstructions 
of highways or navigable waters and trusts for charitable pur- 
poses where a breach of the trust could not be effectively re- 
dressed except by suit in behalf of the public. 

The present case is not that of a threatened public nuisance 
but it affects the public and therefore requires immediate judi- 
cial interposition provided the prescribed duty is sufficiently 
specific. The statute does not specify how many cars shall be 
required to be run in order to satisfy the public convenience, 
and therefore the objection to a writ of mandamus that the need 
of a stated number could not be judicially determined might 
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have considerable force if it were not that a definite and clear 
standard of public convenience in this regard has been estab- 
lished by the defendant corporation in its maintenance, since it 
began operations or for about six years, of a ten minute schedule 
upon Liliha street. Public convenience requires, as shown by 
the evidence and as would be clear in the nature of the thing, 
that the proposed diminution of service upon that street shall 
not be made. While it might be difficult to say in advance what 
ttumber of cars would be sufficient, owing to the vagueness of 
the terms “sufficient” and “public convenience,” there is noth- 
ing uncertain concerning the actual inconvenience of a reduc- 
tion of the Liliha street service or in the public convenience 
requiring its continuance in order to conform with the time 
schedule on the connecting lines in the city of Honolulu. 

No one pretends that the public can require for its conve- 
nience a more frequent service over the defendant’s railway 
system than the defendant corporation can afford or that public 
demand, as shown by the use of the cars, is not a material factor 
in determining what service will suffice for public convenience, 
but there is no evidence that the ten minute service heretofore 
given on Liliha street has not paid at least operating expenses 
or that the continuance of that service would preclude the com- 
pany from paying dividends. Liliha street is not a branch 
railroad. It is one of the streets of Honolulu upon which 
the defendant established originally its railway system. The 
defendant is not entitled to reduce the service upon any one 
street in its system to the inconvenience of the public simply 
because it has not made profit from the receipts from that one 
street. A railroad company may be required by the state rail- 
road commission to make reasonable connections with other 
roads so as to promote the convenience of the traveling public 
by running an additional train for that purpose although the 
running of said train, taken by itself, would be unprofitable. 
“This is so because as the primal duty of a carrier is to furnish 
adequate facilities for the public, that duty may well be com- 
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pelled although by doing so as an incident some pecuniary loss 
from rendering such service may result.” Atlantic Coast Line 
v. N. Car. Corp. Conn., 206 U. S. 26. The defendant there- 
fore is not deprived of its property without due compensation. 
Whether, as suggested by the circuit judge, a demand for more 
frequent car service over that portion of the line between Kai- 
muki, on the Waialae road, and the junction can be enforced 
by mandamus because those who desire more cars there are now 
insufficiently supplied is a question not before us, but we see 
no occasion for the defendant’s suggestion that the decision of 
the court below “is a bid to the people of Waialae to ask for 
a ten minute service throughout the entire day at the expense 
of the revenue of the company, and if it is to be sustained the 
principle is established that every cent of the revenue derived 
from transportation shall go back to transportation without 
returning one cent on the capital contributed by the stock- 
holders, much less any income on their investment.” 
As to the defendant’s contention that the Liliha street line 
did not pay, the figures offered in support of this view were 
not convincing and hardly rebut the presumption, if any there 
be, arising from the coutinued use for about six years of the 
line. As operated at present only one car every twenty minutes 
on the Liliha street line goes through the heart of the city, 
alternate cars connecting with King street stopping at the next 
switch beyond, so that practically all passengers transfer to and 
from the King street cars. Thus a great majority of passengers 
returning from the heart of the city pay their first fare on the 
King street line and get a transfer, none of which receipts are 
credited, in the statement given, to the Liliha street line; where- 
as if the Liliha street car ran a few blocks turther through the 
business section of the city almost all of this would appear as 
receipts from this line. The defendant’s method of apportion- 
ing operating expenses, if attempting anything more than a 
rough approximation, is also open to criticism so that altogether 
the corporation, placed on the defensive by its own conduct of 
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its business for many years, fails to rebut the case of the plain- 
tiff. 

Difficult as it might be to determine upon evidence the precise 
number of cars which should be maintained by the defendant 
or how publie convenience may require them to be used upon 
the railway in order to discharge the statutory obligation im- 
posed by Sec, 841 R. L., the court should not be deterred from 
undertaking this task by the argument that if the time schedule 
were reduced by imperceptible degrees it would be impossible 
to draw the line as to where public convenience began and 
ended. Undoubtedly there is a considerable margin within 
which the discretion of the directors of the corporation could 
not be disturbed, but the court must take each case as it finds 
it and decide whether the existing facts or whether, as in this 
case, the proposed action of the company fulfils the require- 
ment of the statute. The method of disposing of a case like 
this is well illustrated in the opinion of the court in Atlantic 
Coast Line R. R. Co., v. Horton, supra. 

In such an inquiry the express wishes of the patrons of the 
road are far from conclusive as it may be assumed beforehand 
that they would be unanimous in wanting all they think they 
can get. A case supported only by such evidence would have 
to be particularly strong to warrant the interposition of a 
court. 

In the case at bar, however, there are surrounding cireum- 
stances which support the contention of the witnesses on behalf 
of the plaintiff. The fact that a ten minute service has been 
maintained upon Liliha street ever since the defendant’s rail- 
way started, and that there has been no decrease but a steady 
increase in the population of the district served with a definite 
prospect of further increase, presents a strong prime facie 
showing of the measure of public convenience. The fact that 
the remainder of the defendant’s system, except two outlying 
districts, is based on a ten minute service is also a circumstance 
tending to show the inconvenience of either a fifteen minute ` 
or twenty minute service upon this street. 


568 JANUARY, 1908. 


In addition to the claim of the unprofitableness of the Liliha 
street line, to which we have referred, the defendant presented 
at the hearing two reasons to meet this prima facie case. All 
of these appear inadequate. ‘The first reason is that increase 
in business upon the Waialae section at the other end of the 
city justifies an increase in the number of cars on that line 
which it was proposed to seeure by cutting down the Liliha 
street schedule and running through cars. It is manifest, how- 
ever, that whatever nay be the claims of the residents of War- 
alae the people served by the Liliha street line should not he 
made to suffer at the cost of a decrease in their service. The 
second reason’ given was that making connections with Liliha 
street cars often disorganized the King street line, which, being 
the main trunk line, threw the whole system into confusion. 
The evidence does not clearly sustain this claim, and, moreover, 
this is a distinct question from the number of cars to be operated 
on Liliha street; the reasonableness of making a King street 
car wait at the connecting point for a Liliha street car in 
case the latter is late is an independent question which is not 
before us. 

Taking the case in any aspect the judge’s finding was fully 
sustained by evidence. 

It appears to us that none of the cases cited by the defendant 
and none of which we are otherwise informed would, under 
the circumstances of this case, justify a refusal of the injunc- 
tion. 

Decree appealed from affirmed. 

E. C. Peters (C. R. Hemenway, Attorney General, with him 
on the brief) for the Territory. 

D. L. Withington (Castle & Withington on the brief) for 
defendant. 
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STATUTE OF LIMITATIONS—evidence of new promise. 

In an action of assumpsit in order to remove the bar of the stat- 
ute of limitations the evidence must show, which it does not in 
this case, either an express promise or an unqualified and direct 
admission of debt which the party is liable and willing to pay, 
without accompanying circumstances which repel the présumption 
of a promise. 


OPINION OF THE COURT BY WILDER, J. 


This is an action of assumpsit, the defense being the statute 
of limitations. Defendant executed a promissory note in favor 
of plaintiff at Pasadena, California, on June 7, 1897, payable 
in one year. The action was begun in the circuit court on 
August 16, 1906, which court, after a trial jury waived, gave 
judgment for plaintiff, and defendant comes to this court on 
exceptions which raise the sole question of whether the evidence 
shows a new promise so as to take the case out of the statute of 
limitations. 

The evidence relied on to show a new promise consists of two 
letters written by defendant and conversations between defend- 
ant and plaintiff’s attorney. 


The letters are as follows: 
“Honolulu, June 19, 1905. 

“Mr. F. R. Harris, 
: “Pasadena, Cal. 
“Dear Sir: 

“I enclose herein a letter which comes as a great surprise to 
me, if as it states you have placed my note for ‘immediate’ col- 
lection without ever writing me a line. 
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“Now friend Harris, there has never been a day since that 
note was given you, that I have not fully intended and expected 
to pay you, also there has not vet come the time when I could 
do so. I wrote Mr. Stuart offering to give him some securities 
that Mrs. Clark had in part payment of his claim and told him 
I would do the same for you, we have not yet done so as we 
did not get matters in shape so we could, but we have been 
struggling along developing Mrs. Clark’s Gov. homestead, and 
believe that we can begin paying old claims another year, and 
will do so as soon as we can. You know the condition I came 
here under not a cent to start with, and necessarily have had t> 
go in debt while making a start for our living expenses, &c, 
these we are paying up and must pay before money can be had 
to pay old accts of mine, all our landed property here belongs 
to Mrs. Clark and it is to be kept for a home, but she is willing, 
as soon as we can begin to get an income from the property, to 
help out on my old debt, and will do so to those who deserve it. 
I have been badgered and hampered by old Cal. ers. who evi- 
dently do not wish me to get on my feet, and I have often 
thought of your advice to me—before I left Cal. to go through 
bankruptcy, but you know I declined to do so and have been 
steadfast against it, but when vou, whom I have always consid- 
ered one of my best friends, to push me now, that I can see 
some hope of getting out of debt with my wife’s assistance, and 
soon be able to pay you as well as others, makes me feel as if I 
will not struggle any longer against the fate of a debtor, but 
take advantage of the law which in itself is ‘just? but so often 
abused. I can assure you Mr. Harris if I am left alone I wit! 
come out all O. K. but I am not going to pav lawyers, fighting 
old claims much longer. J. L. Howland of Pomona has been 
dogging me for three or four years and now has a judgment 
entered up against me here. I told him as I am telling you if 
T had a chance I would come out alright and pay him, but if 
he insisted on settling the matter by law he would have to take 
legal settlement—not moral. Enforcement of these old claims 
do no one good and only are an injury to me and I ask you to 
write me a letter why it is you have taken this course and if 
vou will not reconsider your action. . 

“T have never had a word from you since coming over here 
about the debt, and I have not written you about the matter as 
I placed implicit confidence in ‘your’ confidence in me. When 
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you advised me to go through bankruptcy and said you had 
faith in me, that I would pay you when I could, it made me 
feel as if there was yet something keeping up the fight for, at 
a time when I was about to break down physically from the 
years of trial I had gone through. I hope, though so long 
deferred in coming up to your expectations, that you have not. 
lost faith in me just as I am getting where I can see some chance 
of redeeming that confidence. 

“Let me ‘hear from you personally in this matter, if I can 
arrange matters in any way to secure you I am willing to do so, 
if I may have time to fix it up in a friendly manner, but I shall 
not ask Mrs. Clark to sacrifice any more to pay my old debts. ` 
She gave up all she had in Cal. but she is getting too old to 
work as we both have in the past, and I will not draw on any- 
thing but the earnings of her property again and this will be . 
ample if it is Rept in shape for another year or so. 

“Yours truly, 
“Byron O. Clark.” ` 


“Honolulu, T. H., June 25th, 1906. 
“H. G. Middleditch, 
“Honolulu, T. H. 
“Dear Sir: 

“T am in receipt of yours of the 15th and 23rd inst., both on 
the same day, your former letter having been delayed i in reach- 
ing my hands, or you should have heard from me sooner. I 
note what your clients have to say and I have offered all that 
it is possible for me to do. Mr. Harris received in California 
before I left there the larger portion of my indebtedness to him 
from Mrs. Clark’s resources, of which I have not been able to 
repay her up to this time. It is impossible for me to pay 20% 
and a year’s interest in advance and I cannot ask my wife to 
join me in any indebtedness on my account. She stands ready 
to assist me from any income that she may have, but both she 
and myself sacrificed everything we had to pay our debts as far 
as possible before leaving California and have been paying 
whenever it has been possible for us to do so, since coming here. 
I am willing to do anything I can to pay Mr. Harris as soon 
as I can, but cannot accede to the terms laid down in your letter 
of the 15th inst. 

“Yours truly, 
“Byron O. Clark.” 
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The testimony of plaintiff’s attorney, Mr. Middleditch, is as 
follows: 


“Between the receipt of the letter first introduced in evi- 
dence and the receipt of the last letter introduced I had several 
conversations with Mr. Clark relative to this claim and at no 
time did Mr. Clark deny his liability in the matter. He on 
two occasions offered to make settlement of the claim. About 
the 8th of August, 1905, Mr. Clark called at my office and 
agreed * * * Mr. Clark called at my office and we again talked 
over the matter of this note * * * 8th day of August, 1905; 
and at that time he stated in words substantially as follows :— 
‘Regarding this note—I expect to be able to pay something on 
account within ninety days and if I cannot will give ample 
security belonging to my wife who is on the coast, it will take 
` about four weeks to hear from her.’ I quote from a minute I 
took at the time of the conversation and which I wrote to my 
client: ‘On or about the 22d day of May, 1906, Mr. Clark 
called at my office and in a conversation relative to the note 
said that he would be willing * * * to give a note for the sum 
of $574.75, the amount of the note and interest due in about 
four months and give as security for the payment of the note, 
ten shares of Tropical Fruit Company stock.’ This proposition 
I placed before my client and the same was refused. Upon the 
receipt of a letter from my client refusing this proposition I 
wrote Mr. Clark to which he replied by the letter Exhibit D, 
the last exhibit.” 

There are numerous decisions of state courts, particularly 
among the earlier cases, in which language substantially like 
that used by the defendant in this case has been held sufficient 
evidence of a new promise. Some of these cases, however, 
though cited as general authorities, are based upon statute, 
many codes providing that a mere acknowledgment of an exist- 
. ing liability or debt is sufficient to remove the bar of the statute 
of limitations. Devereaux v. Henry, 16 Neb. 55, 19 N. W. 697. 
Other cases, while following previous decisions, have expressed 
disapprobation of the rule originally adopted for taking cases 
out of the statute of limitations. Horner v. Starkey, 27 Th. 
13; Olcott v. Scales, 3 Vt. 173. 


bd 
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The United States supreme court, however, at an early date 
took a decided stand in favor of giving full effect to the prohibi- 
tion of the statute. In 1832, referring to a still earlier case, 
the court said: 


“This court in the case of Clemenston v. Williams, 8 Cranch 
72, nearly twenty vears since, expressed a very decided opinion, 
that courts had gone quite far enough in admitting acknowl- 
edgments and confessions to bar the operation of the statute of 
limitations, and that this court was not inclined to extend 
them; that the statute was entitled to the same respect as other 
statutes, and ought not to be explained away. And from the 
course of decisions in the state courts, as well as in England, 
such seems to have been the general impression; and they have 
been gradually returning to a construction more in accordance 
with the letter, as well as the spirit and intention of the statute.” 
Moore v. Bank of Columbia, 6 Pet. 86, 92. 


In the case of Bell v. Morrison, 1 Pet. 351, 361, Mr. Justice 
Story laid down the rule which has become the accepted stand- 
ard in the federal courts and has been widely cited and adopted 
elsewhere: 


“If the bar of the statute is sought to be removed by the 
proof of a new promise, that promise, as a new cause of action, 
ought to be proved in a clear and explicit manner, and be, in 
its terms, unequivocal and determinate; and if any conditions 
are annexed, they ought to be shown to be performed. If there 
be no express promise, but a promise is to be raised by implica- 
tion of law, from the acknowledgment of the party, suen 
acknowledgment ought to contain an unqualified and direct 
admission of a previous, subsisting debt, which the party ‘is 
liable, and willing, to pay. If there be accompanying circum- 
stances, which repel the presumption of a promise or intention 
to pay; if the expressions be equivocal, vague and indetermi- 
nate, leading to no certain conclusion, but at best to probable 
inferences, which may affect different minds in different ways; 
we think they ought not to go to a jury as evidence of a new 
promise, to revive the cause of action.” 

See also Wetzell v. Bussard, 11 Wheat, 309; Shepherd v. 
Thompson, 122 U. S. 231. From these cases it seems to be 
established that, in order to remove the bar of the statute, there 
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must be, in addition to an admission of a subsisting debt, either 
an express promise to pay, or circumstances from which an 
implied promise may be presumed, which must be clear and 
definite and not conditional nor by way of compromise or 
attempt at settlement. 

Even where there is no difference as to the principles which 
should be adopted, the language used by the defendant in each 
particular case frequently produces different impressions on 
different minds, and these cases are the prolific source of dis- 
sension. The nicety of distinction upon which cases finally 
turn is well illustrated by two English cases. In Fearn v. 
Lewis, 6 Bing. 349, the language was, “Mr. Fearn’s claim, with 
that of others, shall receive that attention that as an honorable 
man I consider them to deserve, and it has been and is my 
intention to pay them. T cannot conclude without saying, I 
must be allowed time to arrange my affairs; and if I am pro- 
ceeded against, any exertion of mine will be rendered abortive.” 
This language, which is in many respects similar to that used 
in the case at bar, was held insufficient to take the case out of 
the statute. In Chasemore v. Turner, L. R. 10 Q. B. 500, the 
language was, “The old account between us which has been 
standing over so long has not escaped our memory, and as 
soon as we can get our affairs arranged we will see you are 
paid; perhaps in the meantime you will let your clerk send me 
an account of how it stands.” The Exchequer Chamber, revers- 
ing the Queen’s Bench, with dissenting judges in both courts, 
held this sufficient evidence of a promise. 

In the case at bar, although the matter is not free from diffi- 
culty, we are of the opinion that the evidence is not sufficient 
to show a new promise within the principles stated. 

In his first letter to plaintiff defendant starts in by express- 
ing his surprise at plaintiff’s placing the note for collection 
without writing him and then says, “there has never been a day 
since that note was given you that I have not fully intended 
and expected to pay you,” the effect of which is taken away by 
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the succeeding words, “also there has not yet come the time 
when I could do so.” Then follows a reference to a third 
party’s claim and a belief that “we can begin paying old claims 
another year and will do so as soon as we can.” Whatever 
effect this last clause standing alone might have in showing a 
new promise is taken away by the balance of the letter, which 
shows that such was not the intention. Defendant then 
describes the difficulties with which he and his wife have had 
to contend in making a living and attempting to get ahead since 
arriving in this Territory, followed by a statement that he 
expects to come out all right if left alone. Reference: is made 
to the fact that it might have been better if defendant had gone 
through bankruptcy, coupled with an intimation that at law the 
plaintiff will “have to take a legal settlement—not moral,” and 
an appeal is made to plaintiff to have time to “fix it up in a 
friendly manner.” Defendant winds up the letter with the 
statement that he would not ask his wife to sacrifice any more 
of her property to pay his old debts. 

The next in order are the conversations between defendant ' 
and the plaintiff’s attorney to the effect that defendant at no 
time denied liability and that on two occasions he offered terms 
of settlement. The fact that defendant did not deny liability 
is clearly insufficient to show a new promise. The two offers 
of settlement, one made in August, 1905, and the other in 
May, 1906, are also insufficient to show a new promise for the 
reason that neither one was accepted. 

The only other evidence is another letter of defendant writ- 
ten to plaintiffs attorney about a year later than the first one. 
In this defendant definitely states, “I have offered all that is 
possible for me to do,” which is consistent with the theory that 
in the previous conversations and letter he had done nothing 
more than attempt a compromise. The last letter shows that 
defendant is unable to do anything more. 

In discussing the somewhat similar language of Fearn v. 
Lewis, quoted above, the court, in the subsequent case of Chase- 
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more v. Turner, uses language applicable to the evidence above 
cited. “It imports an assertion of present inability to pay, but 
an intention (which may be something more than hope but 
which would not necessarily amount to a promise) to pay if the 
affairs are put right, and if, in fact, there is an ability to pay. 
There is a doubt, to say the least, if not an absolute assertion 
of present inability, and an intention of paying if time be 
given—a conditional intention, and a conditional intention 
depending upon the circumstances of a man who admits at least, 
to take it as fairly as it can be taken, that at present he is 
unable to pay.” Chasemore v. Turner, L. R. 10 Q. B. 500, at 
514. The case of Chasemore v. Turner was distinguished on 
the ground that the present inability to pay, a circumstance 
much ‘relied on as rebutting any implied promise, did not 
clearly appear, whereas in the case at bar the language is much 
stronger in this respect than in Fearn v. Lewis. We are there- 
fore of the opinion that these letters and conversations, whether 
taken singly or as a whole, are not sufficient to show a new 
` promise. At the most the expressions are “equivocal, vague 
and indeterminate, leading to no certain conclusion, but at best 
to probable inferences which may affect different minds in dif- 
ferent ways,” which, as shown above, are not enough. 

Exceptions sustained, judgment vacated. 

H. G. Middleditch for plaintiff. 

S. B. Kingsbury, (Kingsbury & Kellogg on the brief,) for 
defendant. 
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HARH HAK SAE v. PAK SUNG KWON, KIM SUNG 
KWON AND YEE NAJ SOO. 


ExcEPTIONS From CiırcurT Court, First Crrovrt. 
ARGUED January 21, 1908. Deciwep Frsrvary 3, 1908. 


HARTWELL, C.J., WitpEr anp BALLOU, JJ. 


New TRIAL—surprise, 

The correctness of the translation of a Korean note, as to 
whether the defendant was a maker or a witness, having been in 
controversy at the trial at which plaintiff recovered, a new trial 
on the ground of surprise cannot be granted upon an affidavit that 
the translation was incorrect. The affidavits held insufficient in 
view of the issues raised and litigated at the trial. 


OPINION OF THE COURT BY HARTWELL, C.J. 


The plaintiff brought an action to recover the sum of $540, 
claiming the same to be the balance due him from the defend- 
ants upon their written promise and agreement dated Decem- 
ber 10, 1906, translated “Note. Six Hundred Dollars Gold. 
Promise to pay next February tenth, 1907,” the same being in 
Korean characters and annexed with the translation to the com- 
plaint. The complaint avers that on February 10, 1907, at 
Honolulu, the defendants became indebted to the plaintiff in 
the said sum of $600 for money payable by them to him for 
money lent and advanced by him to them at their request and 
which they by the said agreement undertook and promised to 
repay to him, but had neglected to do so until the date of the 
complaint when the defendant Kim Sung Kwon, through his 
trustees in bankruptcy, became liable to pay and would pay the 
plaintiff the sum of $60 as a dividend from the assets of the 
bankrupt’s estate, which sum the plaintiff is willing to allow ' 
claiming the balance of $540. The complaint further avers that ' 
the defendants on February 10, 1907, “under and by virtue of 
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the contract, promise and agreement in writing heretofore set 
out,” were indebted to the plaintiff in the sum of $540 for 
money payable by the defendants to the plaintiff for mone} 
received by them for his use which the defendants jointly and 
severally under and by virtue of said written agreement under- 
took, promised and agreed to repay to him but had failed and 
neglected so to do, and finally that the plaintiff claims of the 
defendants the sum of $540 and interest at six per cent. on $600 
from December 10, 1906, to June 15, 1907, and thereafter 
upon $540 remaining due and unpaid and costs. 

No service of summons was made upon any of the defendants 
except Yee Nai Soo who filed an answer denying the truth of 
the facts set out in the plaintiff’s complaint and averring, as 
shown by his affidavit, that he had a good defense to the action 
on the merits. 

The court, jury being waived, heard the cause September 18, 
1907, and from the evidence introduced bv the parties decided 
the cause upon the same day, finding for the plaintiff to recover 
of the defendant Yee Nai Soo the sum of $540 with interest 
from December 10, 1906, on $600 until June 15, 1907, and on 
$540 from June 15 to September 18, 1907, amounting to 
$26.60, and ordered judgment therefor and for costs, which 
was entered immediately. The following day a writ of execu- 
tion upon the judgment was issued and leyy made by the high 
sheriff upon the personal property of the defendant Yee Nai 
Soo. September 24 that defendant, bv another attorney than 
the one who had appeared for him previously in the case, filed 
motions to vacate the judgment and “reopen the case,” and for 
a new trial upon the grounds that the judgment was “contrar” 
to the law and evidence and weight of the evidence;” that he 
was taken by surprise by the plaintiffs testimony that he lent 
the money to him or that the money was paid over to him, 
claiming that the truth was that the plaintiff asked him as a 
favor to go to the hank with him to give him $300 to take to the 
defendant Pak Sung Kwon, as he says that Pak Sung Kwon 
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and the other defendant, Kim Sung Kwon, would testify; that 
he was further surprised by the plaintiff’s testimony that he 
wrote the note, the truth being that Kim Sung Kwon wrote it 
and Pak Sung Kwon put his mark on the note near his name 
and that Kim Sung Kwon signed his own and the defendants’ 
names as witnesses; that he himself never signed the note and 
that the other two defendants would so testify but they were not 
present at the trial because when this defendant asked his 
attorney, Lyle A. Dickey, whether they would be required as 
witnesses he replied that “it was plain that the plaintiff could 
not recover against this defendant and that‘they would not be 
required ;” that the defendant understands but little English 
and at the trial felt that his testimony was not translated tor- 
rectly but did not know how to correct the matter and is now 
informed by his attorney Magoon, who has heard read the sten- 
ographer’s notes of his testimony, that he made contradictory 
and confused statements, as translated by T. S. Choy who trans- 
lated in said cause, the truth being that if his statements had 
been correctly translated they would be clear and uncontra- 
dictory to the effect that he did not write or sign the note; that 
he was not permitted to explain his testimony at the trial; that 
while testifying he produced a book in which he had jotted 
down some false statements of the plaintiff with the intention 
of replying to them and denying them before the court; that 
the interpreter, when asked -what this defendant was doing, said 
that he was reading the plaintiff’s statement in the case, where- 
upon this defendant was not allowed to explain. 

The defendant’s name is signed to the motions which were 
signed and sworn to by him in the English language, the jurat 
being also in the English language. and was accompanied by. 
the affidavit of one C. H. Min to the effect that he is a native 
Korean; that he had examined the note on file and made two 
translations thereof, which were annexed, one of them being 
the English equivalent of each Korean character written in the 
original and the other being a liberal translation giving its true 
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meaning; that the names Pak Sung Kwon, Kim Sung Kwon 
and Yee Nai Soo appeared to be signed in the same handwrit- 
ing; that “Pak Sung Kwon is the maker in said note and that 
Kim Sung Kwon and Yee Nai Soo are witnesses and are not 
promisors in said note with Pak Sung Kwon.” The “liberal 
translation” is as follows: 

“December 10, 1906. 


“On the tenth day of February, 1907, I promise to pay Harh 
Hak Sai Six Hundred Dollars with interest at the rate of three 
per cent. per month, and in case of nonpayment at the date of 
maturity, the rate of interest shall therefore be doubled. 


“(Sgd) Pak Sung Kwon. 
“Witnesses 
“(Sgd) Kim Sung Kwon 
“ «Yee Nai Soo.” 

The defendant filed with this motion his bond in the sum of 
$625 conditioned to pay all costs further to accrue in case he 
should be defeated and that he would not to the detriment of the 
plaintiff in the action remove or otherwise dispose of any prop- 
erty he may have liable to execution. October 4 the judge 
heard the motions and granted a new trial, to which ruling the 
plaintiff excepted on the ground that the defendant had taken 
no exceptions at the trial, that the judge exceeded his jurisdic- 
tion in hearing the motion and granting the new trial and that 
the motion showed no grounds for a new trial. October 10 the 
plaintiff filed a motion that the defendant be required to file a 
bond conditioned for payment of the amount for which the 
execution was issued in case the judgment should not be 
reversed on appeal, evidently referring to the proviso in Sec. 
1875 R. L. as amended by Act 83 S. L. 1907, and excepted to 
the refusal of the motion. The case comes up on these two 
exceptions. ; 

The transcript shows that the Korean interpreter at the trial, 
who translated the paper referred to in the complaint, testified 
that the word “witness,” appearing in the paper, was not before 
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the name “Yee Nai Soo” but before the name of Kim Sung 
Kwon. The plaintiff testified that at the request of Yee Nai 
Soo he gave him $600 in two sums of $100, paid at the defend- 
ant’s hotel, and $500, at the Yokohama specie bank on King 
street where he drew all the money; that the other two defend- 
ants were in the hotel business with Yee Nai Soo and were 
present at the bank when he gave Yee Nai Soo the $500, and 
that Yee Nai Soo did not sign the paper as a witness but as 
principal. A Korean witness, H. K. Chung, testified that the 
paper contained the name “You Nae Sui, Manager Hotel,” 
with the manager’s stamp; that “If Koreans have any accounts 
with other people then they put their stamp on the paper to pay 
them,” but that witnesses did not do so. The defendant Yee 
Nai Soo testified: “This company (what one is not stated) 
gave $600 to Pak Sung Kwon;” that as he did not know how to 
write the witness wrote the paper and Kim Sung Kwon wrote 
the name; that the plaintiff told the witness to sign as witness 
for the note, plaintiff having given the money to Pak Sung 
Kwon; that he was at the bank when plaintiff gave $500 to Pak 
Sung Kwon but that he himself never got any of the money; 
that Kim Sung Kwon had been a partner with him but was not 
so at the time of this transaction nor was Pak Sung Kwon a 
partner with him; that the plaintiff had never asked the witness 
for the money; that Kim Sung Kwon wrote his name upon the 
paper as a witness and put the stamp of the witness’ hotel upon 
it. In cross-examination he corrected this testimony and said 
that Kim Sung Kwon was a partner with him-and, in reply to 
a question of the court, reaffirmed the statement, saying that the 
$500 was paid to him by the plaintiff who told him to give it, 
and that he gave it, to Pak Sung Kwon. The court, in giving 
judgment for the plaintiff, expressed the opinion that he had 
“told a fair, straightforward story” as compared “with this 
last witness.” 

The finding of a court when jury is waived stands upon the 
same footing with the verdict of a jury and may be set aside or 
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not for the same reasons. There is this important difference 
that when the judge who tried the cause passes upon a motion to 
set aside his own finding he can more clearly than in the case 
of a verdict determine the effect which the additional facts 
sought to be presented would be likely to have in his own mind 
if he were to retry the case. The judge may have felt in this 
case that upon the showing made injustice had been done and 
that it was right that he should give the defendant a chance to 
prove that he had been wronged by incorrect translation of the 
note and inaccurate interpretation of evidence. The same rules, 
however, are required to be applied to granting new trials in 
jury waived cases as in cases in which jury is not waived, A 
new trial could not be granted in this case on any of the grounds 
named in the motion. There was no error in law, no exception 
was taken to any ruling at the trial and the finding was amply 
sustained by evidence. The evidence caused no surprise to 
the defendant whose attorney thoroughly cross examined the 
plaintiff’s witnesses and presented the defendant’s own testi- 
mony upon the disputed question whether he had made or 
merely witnessed the note. There was no newly discovered 
evidence. 

This court is not at Jiberty, in the absence of a statement to 
that effect by the judge, to infer that the new trial was ordered 
upon other grounds than those upon which it was asked. We 
do not, for instance, know whether the affidavits led him to 
doubt the competency or integrity of the court interpreter or 
the truth of the plaintiff’s testimony that the defendant made 
the note as principal or that the plaintiff had loaned this 
defendant the money. If this court is called upon to sustain 
a trial judge in the exercise of discretionary power in granting 
a new trial it is proper that the grounds on which the discretion 
was based should be specifically stated. A losing party is 
usually able to offer cumulative evidence and this alone would 
not ordinarily justify setting aside a verdict ordering a new 
trial. The correctness of the translations may often be called 
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into question atter the trial and if this alone is sufficient there 
would be great uncertainty in jury trials. The case presented 
by the affidavit of Min Hing turns upon the question whether 
the defendant signed the written promise as a principal or wit- 
ness. The other persons named as defendants, whose names 
appear on the note, were not produced as witnesses and if, as 
claimed by this defendant, one of them was in fact the maker of 
the note and the other defendant and himself were merely wit- 
nesses, the affidavit of at least one of the other defendants 
might and ought to have been filed in support of such claim. 
In the absence of such showing it may properly be inferred that 
it could not be made so that the defendant was asking a now 
trial merely npon his own affidavit supported by that of another 
Korean. There is no suggestion, except by the affidavits, of 
the incompetency or unfairness of the court interpreter nor is 
there any contradiction of the testimony to the effect that a seal 
or stamp placed upon the instrument in accordance with Korean 
custom indicated who was the responsible maker. 

Another material circumstance in this case is that no attempt 
is made to show by the defendant’s attorney at the trial, Mr. 
Dickey, that it was true that he had told the defendant that the 
evidence of the other defendants would not be required. His 
cross examination of the plaintifi’s testimony shows that he 
had been instructed upon the defendant’s claim that he did not 
sign the note as maker, and it is not to be assumed, without an 
opportunity given him to explain the matter, that such an 
experienced attorney as Mr. Dickey would deliberately have 
refused the defendant’s request to call the other defendants to 
test.fy upon this important matter provided they would testify 
in favor of the defendant’s claim. 

To set aside a verdict upon an offer of evidence relating to 
a material fact in issue upon each side of which testimony was 
given at the trial would lead to entire uncertainty in the results 
of trials of actions at law unless the practice is strictly limited 
to cases in which it is shown satisfactorily that there has been a 
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miscarriage of justice from no fault of the party or of bs 
attorney. [mn the absence of such a showing the order to grant 
a new trial cannot be sustained. 

Moreover, the plaintiff relies, and we think that his pleading 
allows him to do this, upon counts for money received to his 
use, and for money lent. It is true that the averments to sus- 
tain these counts are coupled with averment of the written 
promise but this may be treated as surplusage. In this view 
the evidence concerning the note was immaterial, the fact 
essential to recovery being the alleged loan. It is obvious that 
a new trial could not be granted merely upon an offer of further 
evidence on the disputed question as to the loan. 

Whether exceptions lie to an order granting a new trial in a 
case shown to be within the jurisdiction of the trial court is a 
question which was not raised in argument and which, in the 
view we have taken in this case, we do not pass upon. Heleluhe 
v. Rapid Transit Co., 18 Haw. 484. 

Exceptions sustained, order granting new trial and vacating 
judgment reversed. 

G. A. Davis for plaintiff. 

J. A. Magoon for defendant Yee Nai Soo. 


HACKFELD v. COERPER. 585 


H. HACKFELD & CO., LTD., A CORPORATION, v. J. 
COERPER. 


APPEAL FROM District Maatsrrate, HonoLutv. 
SUBMITTED January 23, 1908. Decipep FEBRUARY 4, 1908. 


HARTWELL, C.J., Wiper anp BALLOU, JJ. 


Process——summons—amendment. 
After service of a district court summons by delivery of a copy 
it can be amended by inserting the magistrate’s name. 


OPINION OF THE COURT BY HARTWELL, C.J. 


The plaintiff brought an action in the district court of Hono- 
lulu upon the defendant’s promissory note, a statement of the 
demand, including a copy of the note, being set forth in the 
original writ signed by the magistrate and issued out of .the 
district court and which, in the usual form, is bronght in the 
name of the Territory, is directed “To the High Sheriff of the 
Territory of Hawaii or his deputy or Sheriff of the County of 
Oahu or his deputy or any police officer of the District of Hono- 
lulu, County of Oahu, Territory of Hawaii,” commanding 
them to “summon J. Coerper, defendant, if he can be found in 
the district, to appear before me at my court room in Honolulu 
on Friday the 6th day of December, 1907, at 1:30 o’clock, 
P. M., to show cause,” ete., and contains the following direc- 
tion: “Notify said defendant that if he fails to attend at the 
above named time and place judgment will be entered against 
him ex parte by default.” The process was returned December 
3, 1907, endorsed by the deputy high sheriff: “Served the 
within summons on J. Coerper, therein named as defendant, by 
handing him a true and attested copy thereof and at the same 
time showing him the original at Honolulu, Oahu, this 3d day 
of December, 1907.” December 6 the defendant moved that 
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the service of summons be quashed on the ground that the copy 
served upon him does not contain a copy of the signature of the 
magistrate, basing the motion upon the affidavit of his attorney 
that the purported copy filed with the motion and which does 
not contain a copy of the signature was the copy served. The 
motion was granted, the magistrate denying the plaintiff's 
motion that the copy be amended by inserting the magistrate’s 
name, and thereupon the case was dismissed. The plaintiff 
appealed to this court, claiming crror and abuse of discretion 
in overruling his motion to amend and error in granting the 
motion to quash. 

The plaintiff claims that the statute, Sec. 1563 R. L., making 
it the duty of the high sheriff and sheriffs to “execute all lawful 
precepts and mandates directed to them by any judge,” requires 
service of the process and that in the absence of a statute pre- 
scribing the manner and mode of service the law requires “‘sers- 
ing the defendant with a copy of the process, showing the origi- 
nal if he desires it.” Goggs v. Huntower, 8 M. & W. 502. In 
McNab v. Bennett, 66 Ill. 161, cited for the contention that 
service is requisite in order to execute process, the court said: 
“Service under our law means to read the writ to the party,” 
and held that a return to a capias, “I have executed the within 
writ by arresting the defendant,” was not lawful service. The 
case does not appear to be in point upon the question whether 
the defendant was properly notified to appear by showing him 
the original writ and handing him a copy which, while accurate 
in other respects, omitted the magistrate’s signature. Service 
“implies something in the nature of an act or proceeding adverse 
to the party served or of a notice to him.” U. S. v. McMahon, 
164 U. S. 87. “Service, in one sense, may properly be said w 
be anything done by virtue of the authority contained in the 
writ,” and, “as applied to the commencement of a writ, is that 
notice given to the defendant which makes him a party to the 
proceeding and makes it incumbent on him to appear and 
answer to the cause or run the risk of having a valid judgment 
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rendered against him in consequence of his default.” Sanford 
v. Dick, 17 Conn. 215. 

As the object of the summons is to require the presence im 
court of the party sued and apprise him of the time when he is 
ordered to appear and the nature of the claim he is to meet, 
we think that the defendant was sufficiently apprised that the 
original writ had been issued by the magistrate and sufficiently 
notified that judgment would be entered against him if he 
failed to attend at the time and place named. As said in 
McCoun v. R. R., 50 N. Y. 183. “The chief purpose of this 
summons is to get the defendant into court.” It is true that 
ordinarily “a written notice can only be served by delivery of 
the original or an authenticated copy.” Hart v. Gray, 3 Sum- 
ner'339, but “the cases have not all been decided in conform- 
ity to that rule.” Wade on Notice, Sec. 1442. In Hildreth v. 
Lowell, 11 Gray 345, an ordinance requiring notice in writing 
to be given to owners of property across which it was intended 
to lay out a drain was held to be sufficiently complied with by 
personal notice to the owners and posting copies of notice at 
public places in the city. It is sufficient service of a district 
court summons to deliver a copy although not certified. Matie 
v. Tax Assessor, 18 Haw. 310. 

There is no reason why the copy should not have been 
amended even if the defendant had appeared specially, as he 
did not do, to get the summons quashed. 

On the ground that the motion to amend should have been 
granted the order denying it is reversed, judgment vacated and 
the cause remanded for further proceedings. ' 

Thompson & Clemons for plaintiff. 

E. C. Peters for defendant. 
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FATHER H. VALENTIN AND THE HAWAIIAN 
TRUST COMPANY, LIMITED, AN HAWAIIAN 
CORPORATION, EXECUTORS AND TRUSTEES 
UNDER THE WILL OF JOHN ENA, DECEASED, 
v. MARTA K. ENA. 


SuBMISSION ON AGREED STATEMENT oF Facts. 


ARGUED DECEMBER 19, 1907, FEBRUARY 4, 1908. 
Decrvep Fresruary 6, 1908. 


HARTWELL, C.J., Wirper anb Barxou, JJ. 


EXECUTORS AND ADMINISTRATORS—payment of debts from dowable and 
non-dowable property. 

Debts of a solvent estate should be paid from cash, but if that is 
insufficient the personalty in which the widow has no dower inter- 
est should be sold first. 

Ip.—dower in mortgaged property. 

Decedent’s note secured by mortgage on real estate should if 
properly presented be paid in ine same manner as other debts, 
without contribution from the widow, and she will be entitled to 
dower in the estate redeemed, notwithstanding her release in the 
original mortgage. 


OPINION OF THE COURT BY BALLOU, J. 


From the agreed statement of facts it appears that Father 
H. Valentin and the Hawaiian Trust Co., Ltd., are executors 
and trustees under the will of John Ena, deceased, and that 
Maria K. Ena, widow of the said John Ena, has elected to 
take her dower in lien of the provision made for her in the 
will. The personal property in the hands of the executors con- 
sists of cash approximating $24,000; stock, bonds and other 
movable property appraised at $61,000; one leasehold having 
an unexpired term of eighty-eight years valued at $5,000; and 
three other leaseholds having unexpired terms of less than 
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twenty-five years of the aggregate value of upwards of $6,000. 
The claims presented and allowed against the estate amount 
approximatelv to $45,560, among them being a promissory 
note of $30,000 secured by a mortgage on certain of decedent’s 
real estate, in the execution of which Maria K. Ena joined, 
releasing her right of dower. A difference of opinion having 
arisen between the executors and the widow as to what funds 
or property should be used to satisfy the debts of the decedent 
certain questions have been submitted which will be discussed 
seriatim : 

1. “Can the widow legally require the executors to sell the 
leaseholds having terms of less than twenty-five years unex- 
pired for the payment of debts before using the cash on hand 
and other personalty for the purpose ?” 

This question arises because of the provisions of R. L. Sec. 
2271 reading as follows: 

“Every woman shall be endowed of one-third part of all 
the lands owned by her husband at any time during marriage, 
in fee, simple, in freehold, or for the term of fifty years or 
more, so long as twenty-five years of the term remain unexpired, 
but in no less “estate, unless she is lawfully barred thereof; 
she shall also be entitled, by way of dower, to an absolute 
property in the one-third part of all his movable effects, in 
possession, or reducible to possession, at the time of his death, 
after the payment of all his just debts.” 


A leasehold having a term of less than twenty-five years 
unexpired being expressly excepted from the estates subject to 
dower the widow has no interest therein unless it can be classed 
as a movable effect. Upon this last point the court requested 
further argument, but it is apparent that notwithstanding the 
statement in the case of In re Vida, 1 Haw. 63, a chattel real 
was at common law classed with immovables. Sheppard’s 
Touchstone 447; 2 Blackstone Com. 386. It is possible that 
in amending the statute subsequent to this decision the legisla- 
ture was misled by this statement and consequently neglected 
to include short term leases with the personal property in 
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which the widow is given a one-third interest subject to the 
debts, but from whatever cause the omission arose the statute 
as it stands gives her no interest in this particular kind of 
property. 

We are of the opinion that it is the primary duty of the 
executors to pay the debts of the decedent from the cash on 
hand or collected by them in the course of their administration, 
but that if it becomes necessary as in the present case to sell 
any of the property of the decedent, the property in which 
the widow has no dower should be first disposed of. The com- 
mon law dower of a widow is highly favored and the same 
protection should be accorded to statutory provisions conferring 
dower. In re Vida, 1 Haw. 63; McCord v. Wright, 97 Ind. 
34. It is therefore generally though not universally held, in 
jurisdictions where the widow has no dower in personalty, that 
she is entitled to have the personalty sold to exonerate a mort- 
gage debt on real estate, even when she has released her dower 
upon the execution of the mortgage. Manz v. Buchanan, 1 
Md. Ch. 202; Creecy v. Pearce, 69 N. C. 67; Boynton v. Saw- 
yer, 35 Ala. 497; Scribner, Dower, 511. The same reasoning 
would, in this case, necessitate the sale of the short term leases 
prior to the personalty in which the widow has a dower inter- 
est. We do not regard the reference to the husband’s debts in 
the statute as implying that the enumerated property shall be 
charged therewith to the exclusion of the nondowable property. 

The first question, being framed to present the issue as tc 
whether the short term leases must be sold before using cash, 
must be answered in the negative. 

2. “Can the widow legally require the executors to sell 
the mortgaged real estate to pay the mortgage or other debts 
before using the cash or other personalty for the purpose?” 
` This question must be answered in the negative. The debts 
of a decedent must be satisfied if possible out of the cash and 
personal property, and the executors have no jurisdiction or 
control over the real estate whether mortgaged or not in the 


va 
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absence of a petition to the probate court under R. L. Sec. 1855, 
reciting that the personal estate is insufficient for the purpose 
of paying debts. Woerner, Administration, Sec. 338. 

8. “Did the decedent have a legal estate in the mortgaged 
premises at the time of his death ?” 

4. “Are the mortgaged premises to which the widow relin- 
quished her dower subject to dower ?” 

5. “Is the equity of redemption in said land mortgaged 
by decedent subject to dower ?”’ 

These are in form abstract questions of law, and so far as 
they present questions which might be the subject of a civil 
action within R. L. Sec. 1748, they appear to be reducible to 
a question as to the widow’s right of dower in the mortgaged 
property after the mortgage debt shall have been paid. The 
executors contend that a determination of the third question is 
necessary to this consideration and that the English common 
law rule denying dower in an equity of redemption is in force 
here. Our common law, however, is that ascertained by Ameri- 
can as well as English decisions, R. L. Sec. 1, and the doctrine 
that an equity of redemption is subject to dower is one which 
has become firmly established in a great majority of American 
jurisdictions, irrespective of statute and of the conflict be- 
tween the legal and equitable theory of mortgages. Snow v. 
Stevens, 15 Mass. 278; 14 Cye. 914; 11 Ene. of Law, 210. 
The principle is particularly applicable in jurisdictions where 
the widow is given an absolute one-third in the personalty, as 
in the case of solvent estates she ordinarily bears more than 
her share of the burden of redemption. Mathewson v. Smith, 
1 R. I. 22. 

6. “Shall the executors apply the personal property first to 
payment of the mortgage debt or shall said mortgaged premises 
be sold before any personalty is sold to pay debts ?” 

The duty of executors, as shown by the cases already cited, 
is to pay all debts of the decedent out of the cash and personal 
property so long as the same is sufficient for the purpose. The 
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promissory note of $30,000, even though secured by a mortgage 
on real estate, has been proved against the estate by the holder 
and should be paid in the same manner as any other note. As 
above stated the executors have no authority to sell the real 
property themselves nor should they require or permit a fore- 
closure when there is personalty enough to satisfy the debts. 

7. “Is the widow’s dower in the whole estate subject to said 
mortgage ?” 

The widow’s dower in the movable effects of her husband is 
subject to the payment of all his just debts, provided the cash 
and nondowable personalty are insufficient, and in this sense is 
subject to the mortgage debt. A widow’s dower in real estate 
not mortgaged is not subject to the mortgage or any other ot 
her husband’s debts. . 

ð. “Should the widow contribute out of her dower towards 
the redemption of said mortgage ?” 

9. “If so what proportion should she contribute ?” 

The widow is entitled to have the debts of the decedent which 
have been duly presented, including those secured by mortgage, 
paid by the executors and is not required to contribute thereto 
except in the consequent diminishment of the personalty. Ex- 
cept for the proceeds of the short term leases, she is in effect 
contributing her one-third of the personal estate in which she 
has an absolute interest for the redemption of land in which 
she has only a life interest in one-third. No other or further 
contribution can be required. The distinction between a re- 
demption of mortgaged property by her husband or his personal 
representative after his death on the one hand, and by the heir 
or some other volunteer who has an interest in the redemption 
on the other hand, is clear and fundamental. 10 Ene. of Law, 
166. The eighth question is therefore answered in the negative. 

B. L. Marx (Kinney & Marz on the brief) for the executors. 

A. G. M. Robertson for Maria K. Ena. 
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LUCIO FERREIRA v. KAMO; PAAUHAU SUGAR 
PLANTATION COMPANY, GARNISHEE. 


Error to District Magistrate or Hamakua, HAWAI. 
Arevep January 21, 1908. Decipep Frsruary 6, 1908. 


Hartwe tt, C.J., Wiper anp Barrou, JJ. 


GABNISHMENT—waiver of defective service. 
A general appearance by a garnishee is a waiver of any defect- 
ive service. 


OPINION OF THE COURT BY WILDER, J. i 


This is a writ of error brought by plaintiff to review the 
decision of the district magistrate of Hamakua, Hawaii, in 
discharging the garnishee in the case. 

On June 4, 1907, plaintiff instituted his action against 
defendant in the district court of Hamakua, Hawaii, including 
in his summons a request to leave a copy thereof with the 
“Paauhau Sugar Plantation Co. through its-manager, James 
Gibb, garnishee, who is the debtor of said defendant or at his 
usual place of abode and to summon him to appear personally 
at the time and place named in the summons there and then 
to disclose on oath whether he have, or at the time said copy 
was served, had any of the goods or effects of said defendant 
in his hands and if so the nature and amount and value of the 
same or whether said garnishee is indebted to said defendant 
and the nature and amount of said debt.” On the next day 
service was made on the garnishee through its bookkeeper, H. 
Glass. On June 10, 1907, the return day, one R. H. Makekau, 
appearing for the defendant, the record not showing whether 
the garnishee appeared, the case was continued until June 24, 
and the garnishee was ordered to retain all moneys or goods 
belonging to defendant until the final order of the court. On 
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June 24, 1907, when the case came up for trial, plaintiff 
secured judgment against defendant for $211.14. Mr. Gibb, 
the manager of the Paauhau Sugar Co., testified that within 
two years defendant had sold to the plantation cane valued at 
$863.65 against which defendant was liable for $607.60 for 
plantation charges and advances and also for some interest, 
the amount of which was not given, and that the defendant 
had a balance of $1.25 due him. One Gomes testified that on 
June 22 at the direction of the manager of the plantation he 
received the money owing to defendant by the garnishee. The 
case was then continued until June 27, when, on the showing 
made, the garnishee was discharged. On this last day the 
record shows that Makekau appeared for the defendant and the 
garnishee. 

It is contended on behalf of the garnishee that the decision 
should be affirmed on the ground that the summons is fatally 
defective in not clearly specifying the garnishee or, if not, that 
the service made on it was not binding, and that in any event 
the evidence is too uncertain to show more than $1.25 due 
defendant. 

We think the summons sufficiently designated the Paauhan 
Sugar Plantation Company as the garnishee in spite of the 
erroneous use of the personal pronouns “his,” “he” and “him.” 
The service made on the plantation through the bookkeeper was 
undoubtedly defective in the absence of any showing that thc 
bookkeeper had authority to accept service. In actions against 
railroad companies service in one case on a baggage master and 
in another on a station agent was held defective in each casc, 
the defect being waived by the general appearance of the rail- 
road company. Flynn v. Hudson River Railroad Co., 6 How. 
Pr. 308; Colorado C. R. Company v. Caldwell, 11 Col. 545, 
In this case there was a general appearance by the garnishee 
through the attorney Makekau. This was a waiver of the 
defective service. See Young Hin v. Hackfeld, 16 Haw. 427, 
431; Mercer v. Booby, 6 Fla. 723; Wickham v. S. S. Lumber 
Co., 89 Wis 23; Howland v. Jeuel, 55 Minn. 102. 
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The claim of the garnishee that it should have been furnished 
with a certificate as provided by R. L., Secs. 2138 and 2139, is 
without merit for the reason that those sections refer solely to 
the garnishment of government beneficiaries. 

It is clear that at the time of the hearing the garnishee was 
indebted to the defendant in the sum of $1.25, and it is prac- 
tically conceded that plaintiff should have judgment against 
the garnishee for that amount. The evidence, however, dis- 
closes that at the time the summons was served on June 5 there 
was due from the garnishee to the defendant an amount in 
addition to $1.25, but it does not clearly appear just how much 
that amount was. For that purpose, therefore, the matter will 
have to be remanded to the district magistrate with instructions 
to give judgment against the garnishee for whatever was due 
by it to defendant at the time of the service on June 5, not 
exceeding, of course, the amount of plaintiff’s judgment. 

The decision of the district magistrate discharging the gar- 
nishee is reversed and the case is remanded for further proceed- 
ings consistent with this opinion. l 

A. G. Correa for plaintiff. 

H. E. Cooper for garnishee. 
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IN RE INCOME TAX APPEAL CASES. 
APPEALS FROM Tax Apprat Court, OAHU. 


ARGUED JANUARY 27, FEBRUARY 4, 1908. 
Decivep January 27, FEBRUARY 4, 7, 1908. 


HARTWELL, C.J., WILDER anp BALLOU, JJ. 


Taxation—deductions under income tax law. 

Under the income tax law of Hawaii the cost of new buildings 
cannot be deducted from gross income. 

The cost of a replacement may be allowed if the old article is 
practically but not totally abandoned. 

The expenditure for a steel end concrete bridge to replace à 
wooden one is deductible as a replacement only up to the cost of a 
new bridge like the old one, 

Additional machinery installed in a sugar mill is a betterment 
notwithstanding the fact that it is necessary to keep the plantation 
up to its former efficiency. 

Necessary expenses of a business are deductible during the year 
in which they are incurred; amounts expended in the production 
of movable property are chargeable against the sales of that prop- 
erty irrespective of the year in which the amount was expended. 


Following the decision In re income Taxes Ewa Plantation 
Co., 18 Haw. 530, counsel for the taxpayers in some of the 
other cases on the calendar moved to introduce further evi- 
dence in accordance with their offers made in the tax appeal 
court, in order to show as far as possible various items claimed 
to be deductible as running expenses or amounts expended in 
the production of their movable property. The cases were 
heard before the full court and the following dispositions made: 

Koloa Sugar Co.: Deductions claimed, $8,295.51; admit- 
ted by tax assessor, $2,811.04; withdrawn, $1,592.68; items 
in dispute, “Buildings, $1,417.37; Mill Machinery, $2,- 
474.42.” Per curiam: It is claimed that the buildings were a 
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better class of laborers’ quarters, made necessary by the intro- 
duction of European immigrants in place of Asiatics, and did 
not increase the value of the property, but new buildings van- 
not be deducted under the first proviso of R. L. Sec. 1281 
irrespective of this fact. Deduction disallowed. The item 
of mill machinery was the cost of three new centrifugals, the 
old centrifugals being so much worn as to be inefficient, but 
instead of being discarded were retained and used only in 
emergencies. The question is a close one, but we find from 
the evidence that while the old machinery was not absolutely 
discarded the new centrifugals were substantially a replace- 
ment and allow the deduction. 

Decision reversed and total deduction of $5,285.46 allowed, 
making assessment $46,924.49. 

Lihue Plantation Co., Ltd.: Deductions claimed, $14,878.76 ; 
admitted by the tax assessor, $8,950.64; item in dispute, “Rail 
roads and Bridges, $5,928.12.” Per curiam: The disputed 
item is the total cost of a steel and concrete bridge built to 
replace a wooden bridge which had become insecure. The 
plantation claims the total cost of the new bridge, Grant v. 
Hartford and New Haven Railroad, 93 U. S. 225, while the 
tax assessor contends that only the value of the old bridge can 
be sllowed. We are of the opinion that the allowance should be 
the cost of replacing the old bridge by a new but substantially 
similar structure, and that the difference bétween this and the 
concrete bridge is a betterment. The case was continued upon 
motion of the plantation to obtain further evidence, and at the 
second hearing it appeared that the expenditure on the new 
structure within the year in question was $5,780.88, admittedly 
within the cost of replacement. Other items admitted by the 
tax assessor brought the total deductions to $14,731.52. 

Decision reversed and total deduction of $14,731.52 allowed, 
making assessment $338,722.59. 

Kekaha Sugar Co., Ltd.: Deduction claimed, $6,997.10; 
admitted by tax assessor, $6,997.10. Per curiam: Decision 
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reversed and deduction of $6,997.10 allowed, making assess- 
ment $32,468.75. 

Kukaiau Plantation Co., Ltd.: Total deduction claimed, 
$4,528.69. Claim for buildings, $1,204.64, withdrawn on 
account of ruling in the Koloa Sugar Company case, and parts 
of other items withdrawn as already allowed. Balance admit- 
ted by tax assessor, $1,515.21. Per curiam: Decision reversed 
and total deduction of $1,515.21 allowed, making assessment 
$59,328.69. 

Oahu Sugar Co., Ltd.: Total deduction, in view of rulings 
already made, claimed and admitted to be $24,712.16. Per 
curiam: Decision reversed and total deduction of $24,712.16 
allowed, making assessment $448,082.95. 

Wailuku Sugar Co.: Total deduction, in view of rulings 
already made, claimed and admitted to be $1,478.34: Per 
curiam: Decision reversed and total deduction of $1,478.34 
allowed, making assessment $99,937.29. 

Onomea Sugar Co.: Total deduction, in view of rulings 
already made, claimed and admitted to be $16,672.09. Per 
curiam: Decision reversed and total deduction of $16,672.09 
allowed, making assessment $194,607.79. 

Pepeekeo Sugar Co.: Total deduction claimed, $19,063; 
admitted by tax assessor, $813; item in dispute, “Mill ma- 
chinery-reenforcements, $18,250.” Per curiam: The evidence 
shows that on account of the deterioration in the Lahaina cane 
it has been found necessary to substitute yellow Caledonia and 
rose bamboo and that in order to properly extract the juices 
of these varieties it has been necessary to add an evaporator, 
superheater, extension to mixer, six new centrifugals, mud 
pressers, crystallizers, and the necessary connections and steam 
pumps. The output of the plantation has not been increased. 
The plantation claims that the cost of these additions should 
be allowed because necessary to keep the plantation up to the 
same state of efficiency. but we are of the opinion that the 
statute does not permit us to go that far. The only machinery 
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discarded as a result of these additions was some iron tanks, 
now replaced by the erystallizers, the replacement of which 
would have cost $2000. This is the only deduction that can 
be allowed. 

Decision reversed and total deduction of $2813 allowed, . 
making assessment $76,769.83. 

Honomu Sugar Co.: Total deductions claimed, $5,088.08 ; 
admitted by tax assessor, $1,605.25; item in dispute, “Mill 
machinery-reenforcements, $3,482.83.” Per curiam: In this 
case the evidence shows that four new centrifugals with the 
necessary mixers, connections and pumps, were installed so 
that all the drying of the sugar could be done during the day’s 
run instead of using the old battery of centrifugals at night. 
This is plainly a permanent improvement and the deduction i is 
disallowed. 

Decision reversed and total deduction of $1,605.25 allowed, 
. making assessment $129, 693.43. 

Honokaa Sugar Co.: Total deductions claimed, 838, 139.52 ; 
admitted by tax assessor, $31,916.81; item in dispute, “Clear- 
ing new land, $6,222.71.” Per curiam: This amount ‘was 
expended in 1906 for clearing new land on which, according 
to the ordinary course of husbandry, a crop of sugar will be 
harvested in 1908. The plantation claims that the entire cost 
can be charged as an expense in 1906 under the language used , 
in the decision of this court In re Income Taxes Ewa Planta- 
tion, 18 Haw. 530 at 537 in speaking of the hypothetical pur- 
chase of two years’ supply of coal. The court in using that 
illustration, however, was referring to expenses and expendi- 
tures as distinguished from estimated depreciation and was not 
attempting to differentiate between the classes of expenses with 
reference to the year in which they are properly chargeable. 
There is a considerable difference between an expense under 
- R. L. See. 1281, which would be properly chargeable within 
the year in which it was incurred, and the amount expended 
in the purchase or production of movable property under R. I.. 
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Sec. 1280, which, under the decision in In re Taxes Laupa- 
hoehoe Sugar Co., 18 Haw. 206, can be charged against the 
amount of sales of the movable property irrespective of the 
year in which the amount was expended. Before the latter 
. decision, the plantations generally returned all cash outlays as 
necessary expenses; while since that decision they have gone 
to the other extreme, and so far as their returns show are run- 
ning their large enterprises without expenses of any kind. In 
the complexity of accounts of a large sugar plantation, having 
three crops under cultivation at the same time, it would be 
difficult in miany cases to draw the line between the necessary 
expenses of the business and the amount expended in the pro- 
duction of its sugar, but the item now under consideration is 
so plainly within the latter class that it cannot be allowed as 
a deduction at this time. 

Decision reversed and total deduction of $31,916.81 allowed, 
making assessment $76,946.28, 

Pacific Sugar Mill: Total deduction claimed, $18,502.22 ; 
admitted by tax assessor, $17,565.44; item in dispute, “Clear- 
ing new land, $936.78.” Per curiam: This item stands on 
the same footing as the corresponding item in the Honokaa 
Sugar Co. just decided, and is disallowed. l 

Decision reversed and total deduction of $17,565.44 allowed, 

making assessment $34,415.46. 
. Pioneer Mill Co., Ltd.: Deductions claimed and admitted 
by tax assessor, $65,693.77. Per curiam: Decision reversed 
and deduction of $65,693.77 allowed, making assessment $356,- 
598.46. 

Laupahoehoe Sugar Co.: Deduction claimed and admitted 
to be $33,151.20. Per curiam: In this and the following case 
the deduction claimed is in excess not only of the return but 
of the offer made before the tax appeal court and the motion 
in this court, and is allowed as to such excess only upon the 
express consent of the attorney general appearing for the tax 
assessor. Decision reversed and deduction of $33,151.20 
allowed, making assessment $88,441.69. 
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Union Mill Co.: Deduction claimed and admitted by tax 
assessor, $4000. Per curiam: Decision reversed and deduction 
of $4000 allowed, making assessment $52,499.84. 

Waiakea Mill Co.: Deduction claimed and admitted by tax 
assessor, $1,156.70. Per curiam: Decision reversed and de- 
duction of $1,156.70 allowed, making assessment $325,655.49. 

Hamakua Mill Co.: Deduction claimed and admitted by tax 
assessor, $14,639.69. Per curiam: Decision reversed and 
deduction of $14,639.69 allowed, making assessment $81,- 
719.55. 

Honolulu Iron Works Co.: Deduction claimed and admit- 
ted by tax assessor, $2,545.37. Per curiam: Decision reversed 
and deduction of $2,545.37 allowed, making assessment 
$285,105.32. 


C. F. Hart: Deduction claimed and admitted by tax 
assessor $1,702.43. Per curiam: Decision reversed and total 
deduction of $1,702.43 allowed, making assessment $53,642.46. 

C. R. Hemenway, Attorney General, for tax assessor. 

H. E. Cooper for taxpayers. 
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EMILIA VIEIRA OLIVEIRA v. MARTA VIEIRA SILVA 


AND ANTONE JOAQUIN SILVA. 


APPEAL FROM Crrovrr Juper, Fourtu CIRCUIT. 


ARGUED JANUARY 22, 1908. Decripep Fresruary 10, 1908. 


HARTWELL, C.J., Wiper ano Barrou, JJ. 


JubGE—disqualification of. 


A judge is not disqualified in a case by having gratuitously 
advised the defendants’ agent that he was doubtful whether the 
defendants were liable to the plaintiff on their bond given to her 
by them for a deed, the agent saying that the plaintiff had not per- 
formed her part of the agreement. 


Ip.— appearance. 


General appearances made for the defendants by attorneys 
engaged by their attorney-in-fact authorized to “do and transact 
all and every kind of business of what nature and kind soever.” 
upon whom, in the absence of the defendants from the Territory, 
service had been made, is a waiver of any objection to the service. 
In the absence of evidence that the defendants did not ratify or 
acquiesce in the engagement of their attorneys the proceedings will 
not be vacated on the ground of their unauthorized appearances 


Ip.—pleadings—enforcible contract. 


The bill as amended shows an enforcible contract, and not merely 
an unaccepted offer, by averring an agreement between the parties 
whereby the defendants should purchase certain land and hold it 
as the property of the plaintiff ead defendants jointly using the 
profits for cultivating it towards payment of the purchase money 
and should convey the land to the plaintiff for $410, of which sum 
$200 was paid and the balance tendered and refused on the ground 
that the defendants had in their possession money of the plaintifi 
sufficient to pay the same. 


Ip.--frauds, statute of. 


A bond entitled “Bond for Deed,” given to the plaintiff by the 
defendants requiring them to pay her $820 if they should not by 
a certain date convey certain land to her on her payment to them 
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of $410 is a sufficient memorandum of an agreement to comply with 
the statute of frauds and is supported by certain letters of the 
defendants evidently referring to the agreement. 


OPINION OF THE COURT BY HARTWELL, C.J. 


This is an appeal from a decree requiring the defendants to 
convey certain land to the plaintiff and adjudging that the 
plaintiff receive from the defendants the sum of $3681.29 with 
costs. The decree sets forth that it appears from the record 
that the defendants had contracted with the plaintiff to convey 
the land to her upon her payment to them of the sum of $410 
and to give her free access to and full control of the land and 
that she should be entitled to its products; that a written 
memorandum of the contract was contained in a bond for a 
deed executed by the defendants April 28, 1900; that it further 
appeared from the record that the defendants were, and at all 
times since the making of the contract had been, in possession 
of the land and had received all of its rents, income and profits ; 
that the defendant Maria Silva then was, and since July 1, 
1903, had been, seized of the fee simple title to the land; that 
the plaintiff in the year 1900 offered to pay the defendants 
the sum of $410 in consideration of the conveyance of the land, 
which offer was refused by the defendants; that thereafter the 
plaintiff paid to the defendants the sum of $200 in part pay- 
ment of said sum of $410; that the defendants refused to 
accept from the plaintiff the balance of the purchase price; 
that it further appeared from the record and the master’s re- 
port, appointed to take and state the accounts between the 
parties, that since April 28, 1900, the defendants had received 
as rents, income and product from the land the sum of $2997.50 
and expended thereon the sum of $25.60, chargeable to the 
plaintiff, and that the defendants were chargeable for interest 
upon the sums received by them from time to time belonging 
to the plaintiff, amounting to $919.39. 

The defense is that no jurisdiction over the defendants was 
obtained by service on their agent when they were absent from 


604 FEBRUARY, 1908. 


the Territory; that the bill shows no contract of sale but mereiy 
the defendants’ offer, not averred to have been accepted by the 
plaintiff, and therefore that the defendants’ general demurrer 
ought to have been sustained; that there was no evidence of a 
contract in writing or some memorandum thereof signed by 
the defendants to comply with the statute of frauds and that 
the judge was disqualified from sitting in the case because, 
when consulted at the defendants’ request by their agent in 
1903 or 1904, he gratuitously advised the agent that upon 
the statement that the defendants had not taken possession of 
the land or collected the rents and that the plaintiff “had 
absolutely not complied with the agreement set forth in the 
bond,” he doubted “whether an action could be brought to 
recover the penalty in this bond.” When the matter was called 
to his attention July 1, 1907, several months after issue had 
been joined, he stated that he had no recollection of it, that 
“even if recalled it could create no bias, actual or implied, on 
the part of the court against the defendants,” and under the 
decision in Notley v. Brown, 17 Haw. 393, denied the motion 
to recuse for disqualification. 

(1) The defendants’ objection to the judge was not pre- 
senied until over a year after the bill was filed, during which 
time he had heard and passed upon several motions and upon 
the demurrer, they meanwhile knowing the alleged cause of 
the disqualification. It is submitted by the defendants without 
argument that the decision in Notley v. Brown, under which 
the judge felt that he could not refuse to sit, “was erroneous 
and should be overruled.” There is nothing in the facts shown 
in this case which would disqualify the judge if the law had 
not been settled, as it has been, in Notley v. Brown and sub- 
sequent decisions. a 

(2) The following are the facts bearing upon the defend- 
ants’ claim that the service upon their agent was insufficient 
to give jurisdiction over their persons; The bill was filed 
August 27, 1906, the officer’s return showing that each of the 
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defendants being in California he served the writ by leaving 
copies thereof, with the attached bill of complaint, with Car- 
valho who was agent and transacting the business of each of 
the defendants, at the same time showing him the original. 
September 4 the defendants’ attorney filed a demurrer which 
was argued November 23 and sustained. December 29 the 
plaintiff was allowed until January 8 to file an amended bill. 
December 31 thé defendants moved to set aside the order exe 
tending time and, the motion being denied, filed a demurrer to 
the amended bill January 10 which was argued February 19 
and overruled ; February 23 they filed a demand upon the plain- 
tiff for particulars and March 20 their answer, verified by 
Carvalho, their attorney-in-fact, denying the agreement or the 
receipt of $200 and pleading the statute of frauds. 

The affidavit of the attorney-in-fact, filed June 27 in support 
of a motion for continuance, shows that he had written to the 
defendants to come and that they answered that the defendant 
Maria Silva was sick and unable to stand the journey; that 
June 24 he cabled Silva to come by first steamer but received 
no answer and expected them at least by July 25. 

The judge heard the case upon testimony presented on both 
sides and finding that the contract had been proved ordered 
an accounting and made a decree to that effect August 6, 1907, 
from whch the defendants appealed to this court. October 
3 the appeal was dismissed for want of prosecution. August 
26 a master was appointed to take the accounting. October 
10 the defendants appeared specially with a motion to vacate 
the decree of August 6 and all orders, judgments, rulings and 
decisions in the cause and that the summons and service be 
quashed on the ground that Carvalho was not authorized to 
accept service; that his authorization was onlv that of attorney- 
in-fact with special powers to collect rents. institute actions 
to collect them and lease lands under his power of attorney of 
April 21, 1904, filed with the motion. The affidavit of each 
defendant that Carvalho had no authority to accept service was 
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filed with the motion. October 11 and 12 they both appeared 
before the master and contested the accounting and October 
15 to contest the plaintiff’s motion to confirm the master’s 
report. The motion to quash was presented October 18 and 
denied. All the appearances, except in the motion to have the 
proceedings nullified, were general. 

If under Pennoyer v. Neff, 95 U. S. 714, the statute (Sec. 
*1721 R. L.) authorizing service on an agent when the princi- 
pal cannot he found would be invalid, the general appearances, 
unless shown to have been unauthorized, are a waiver of the 
objection. Hortness v. Hyde, 98 U. S. 476; Bartlett v. Rob- 
bins, 5 Mete. 184; Daniels v. Patterson, 3 N. Y. 47; Maile v. 
Tax Assessor, 18 Haw. 308. Under his power “to do and 
transact all and every kind of business vf what nature and 
kind soever,” the agent had the right to engage counsel for 
the defendants. Davis v. Waterman, 10 Vt. 526; Mason v. 
Taylor, 38 Minn. 32. They kept him as their agent and the 
attorneys whom he engaged as their attorneys, claiming that 
service was invalid because the letter of attorney gave no ex- 
press power to accept service or defend suits. This is not 
enough. “If an attorney has erroneously entered an appear- 
ance for a party it mav be withdrawn, provided it is done in 
due time, before any step taken in pursuance of it, and without 
oceasioning loss or prejudice to the other party.” Fletcher, 
Eq. Pl. & Pr. Sec. 173. “If an attorney has erroneously 
appeared for a party I know no reason why the mistake may 
not be corrected provided it be done in due time, before any 
step taken in pursuance of it, and without occasioning loss or 
prejudice to the other party.” Per Cur. Jones v. Orum, 5 
Rawle (Pa.) 249. When jurisdiction is acquired solely by 
unauthorized appearance of an attorney the party may deny 
the authority of the attorney and get the judgment vacated. 
“The want of authority, however, should be clearly made to 
appear.” Winters v. Means, 25 Neb. 241. It does not satis- 
factorily appear that the defendants did not either authorize 
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or ratify, by acquiescence or otherwise, the act of their agent 
in engaging counsel, all of which must be shown affirmatively 
to overcome the presumption of the attorneys’ authority, and 
in the absence of which there is no occasion to consider the 
validity of the original service. 

(3) The defendants’ general demurrer to the amended bill 
for want of equity was overruled. They contend that the bill 
contains no allegation that the plaintiff promised to pay or 
give anything in consideration of the defendants’ promise to 
convey, but merely that the defendants agreed to convey in 
consideration of a balance of the purchase price to be paid by f 
the plaintiff and that this agreement was later confirmed by 
the defendants who then agreed to convey to the plaintiff in 
consideration of $410, of which the plaintiff paid $200, the 
balance having been refused by the defendants; that this at 
the utmost was an offer for a unilateral contract which could 
be accepted and become a binding obligation to convey on the 
part of the defendants only by the actual performance of that 
for which the conveyance was to be made, namely, the full 
payment of the money, which the bill admits was not done, 
a part only being paid and the balance refused. An offer for 
a contract being revocable, say the defendants, until accepted, 
and as an acceptance of an offer for a unilateral contract can 
be made only by performance of the thing to be done in con- 
sideration of the promise contained in the offer, it follows that 
the bill merely alleges a promise to convey unsupported by 
consideration and therefore unenforcible. 

The plaintiff says that this ground was not presented to 
the trial judge in support of the demurrer and cannot be pre- 
sented for the first time on appeal, citing In Re Tat Wo Chan 
Co,. 9 Haw. 507, 511, and that if the point had been presented 
and sustained the bill could have deen amended, this being a 
matter of form. This, however, is not a matter of mere form 
and therefore we are to consider whether the bill shows an 
enforcible contract. The amended bill avers an agreement be- 
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tween the parties whereby the defendant Maria Silva was to 
enter upon and cultivate the land and obtain the fee in her 
own name holding it as the joint property of the plaintiff and 
defendant, using the profits towards payment of the purchase 
price, and that the defendant would without further considera- 
tion convey to the plaintiff a certain portion; that the said 
defendant cultivated the land, receiving a profit of $600, and 
purchased it for $800 receiving from the plaintiff $200 as part 
of the purchase monev but refusing to account for the profits 
_ and income which she received or to convey the agreed part of 
_ the land. 

The amended bill was amended at the conclusion of the testi- 
mony by adding an averment to the effect that about April 28, 
1900, defendants agreed to convey to the plaintiff the said 
portion of land for $410; that $200 was paid by the plaintiff 
to the defendants as part payment of said $410 and that the 
balance of $210 was tendered and refused on the ground that 
the defendants had in their possession money of the plaintiff 
sufficient to pay the same. 

The case, as shown by the bill as thus amended, is not that 
of an unaccepted offer, but a definite agreement alleged to have 
been fully performed by the plaintiff but not by the defend- 
ants. The plaintiff’s performance was completed by payment 
of the $200 and offer to pav the balance of the $410, which 
offer was refused, 

(4) The defendants’ bond, entitled “Bond for Deed,” 
dated April 28, 1900, which the circuit judge thought was a 
sufficient compliance with the statute of frauds, required the 
defendants to pay the plaintiff $820 if on or before January 
1, 1901, they should not execute and deliver to her a good and 
sufficient warranty deed for certain land described as the land 
is described in the alleged gontract, and that upon the payment 
to them by the plaintiff of $410 the obligation should be void 
otherwise remain in full force, the bond setting forth that “It 
is expressly agreed that during the. interim the said Emilia 
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Vieira Ennes shall have free access to, full control of, and be 
entitled to and receive all the products of said land.” The 
defendants contend that the bond neither shows nor authorizes 
inference of any agreement to convey, being merely an obliga- 
tion which would become void upon their delivery of the deed 
and that as far as appears from the bond the defendants could 
either pay the money or eonvey the land. 

We do not so construe the instrument. Its caption, “Bond 
for Deed,” is significant of a purpose that the obligors meant 
to bind themselves to the obligee to execute and deliver the 
deed. A bond for a conveyance is often called a bond for a 
deed. Burkhart v. Howard, 14 Ore. 41; Sayer v. Mohney, 
30 Ib. 241. “The imposition of a penalty gives only a security 
for the performance of the contract according to its terms, and 
is not intended as an option to the obligor; nor does it entitle 
him to convey or pay the penalty.” Warvelle, Vendors, Sec. 
131. The contention has often been made that when the bond 
does not itself contain an agreement to convey “it is at the: 
defendant’s option to forfeit the condition and pay the penal 
sum fixed by the bond or convey the land.” Ewing v. Gordon, 
49 N. H. 445. If the bond were intended to secure to the 
obligee, upon her payment of $410 to the obligors, their pay- 
ment to her of $820, such an absurd agreement ought to be 
clearly expressed, and if the $410 payment were not, as it is, 
a prerequisite of the delivery of the deed and the bond were 
meant to secure to the plaintiff the defendants’ payment of 
$820, unless they made the deed, or, in other words, if it were 
intended to give the defendants their option to pay the money 
or make the conveyance, appropriate language to express the 
agreement would easily have suggested itself. The agreement 
that the plaintiff should control the land “during the interim” 
has no significance, at least none has been suggested, unless 
it refers to the interval between the date of the bond and the 
delivery of the deed. 

The bond appears to us to be a sufficient memorandum of 
the contract sued upon- (Fishel v. Turner, 13 Haw. 394,) and 
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to be supported by the letters to the plaintiff from the defend- 
ant Maria Silva, in which the following language is used: 

“Emilia, we have not yet received the documents of our lot. 
As soon as we get them we are resolved to sell it. Let me 
know what you want us to do with your half. If you want it 
sold together with ours and for what amount will it suit you.” 
(Ex. ©.) 

“Emilia, you wrote me that you are relying upon getting 
half of Lot No. 7. Well, you can rely upon it, if there is 
nothing to the contrary, but if it should be lost then I lose half 
and yon lose half but I was astonished in your not mentioning 
the small piece where you live which earns $380. and you have 
the right to it as we have the right to this one. My husband 
was going to get a lawyer for this purpose.” (Ex. D.) 

“Now in regard to the lot, I have already told you in detail 
all the expenses and my husband has -told vour attorney in 
fact all he has done. My husband made another house on the 
lot because our family tore down the other. 

“Now let me know when you come here if you intend living 
with us as I want to know in order to enlarge the house. 

“T have heard it said around here that they have said that 
we have not sent you accounts of the lot and we don’t know 
if that already is their business.” (Ex. E.) 

“Had we wished to be false to you we could have already sold 
Lot No. 7 and all else that we have and gone to California. 
But we have a soul and it is to give God. If it was not for 
you for whom we have been waiting to give you what belongs 
to you probably we would already have gone away.” (Ex. F.) 

Tt ıs objected that nothing is shown to connect the letters 
with any other memoranda from which it can be ascertained 
what land is referred to; that the expressions used in the letier 
marked “Exhibit D” are more like a declaration that the de- 
fendants were entitled to the land and denied the plaintiff’s 
right to it; that the words “Well you can rely upon it” were 
nothing but an assurance that the plaintiff might depend upon 
getting the land, but whether as a gift or in performance of a 
contract in no way appears; but, as said in Fishel v. Turner, 
supra, the question whether these letters “refer to the same 
oral agreement or transaction may be determined by internal 
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evidence and coincidences through inspection and comparison.” 
Tt furthermore appears in this case that no other agreement 
concerning land was discussed by these parties and this sup- 
ports the view that the letters refer to the transaction in ques- 
tion. Beckwith v. Talbert, 95 U. S. 289. The defendants 
further object to the letters on the ground that it appears that 
they were not signed by the defendant Maria Silva but by 
her husband without her authority. The evidence appears to 
us to show that the wife authorized the writing of the letters. 
“It is sufficient if the party’s name is signed, although un- 
witnessed, if done by her authority.” Kuawela v. Hilda, 4 
Haw. 134. 

Decree affirmed. 

Carl 8. Smith for plaintiff. 

C. H. Olson (Holmes & Stanley and J. S. Ferry with him 
on the brief) for defendants. 


TERRITORY OF HAWAII v. SING YUEN. 
APPEAL rrom District Magistrate, HONOLULU. 
Araurep Frsruary 10, 1908. Dxcrpep Fesruary 10, 1908. 


Hartwetx, C.J., WiLper anp BALLOU, JJ. 


Starures—construction of penal statule—gasoline. 
A penal statute prohibiting the sale of “benzole, petroleum, or 
any oils of which the component part is naptha or gasoline” below 
a certain standard does not, particularly in view of the restricted 
use of the phrase “component part” in adjoining sections, prohibit 
the sale of pure gasoline below the prescribed standard. 


OPINION OF THE COURT BY BALLOU, J. 


Upon the defendant’s admission that he had sold gasoline 
within the Territory which gives off an inflammable vapor at 
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a temperature of less than one hundred degrees Fahrenheit, 
he was convicted of a violation of R. L. Sec. 972, reading as 
follows: 

“It shall not be lawful for any person or persons to sell 
within this Territory, benzole, petroleum, or any oils of which 
the component part is naptha or gasoline, which gives off an 
inflammable vapor at a temperature of less than one hundred 
degrees Fahrenheit; and whoever shall sell, give or furnish, 
to any person in this Territory benzole, petroleum, or any oils 
of which the component part is naptha or gasoline, which 
gives off an inflammable vapor at a temperature of less than 
one hundred degrees Fahrenheit, shall be deemed guilty of a 
misdemeanor, and on conviction shall be punished by a fine not 
less than fifty dollars nor more than five hundred dollars, or 
by imprisonment at hard labor not more than one year, or 
both fine and imprisonment, in the discretion of the court.” 


Defendant’s appeal on points of law from this conviction 
presents the questions as to whether he was guilty of a violation 
of the statute and whether the statute is unconstitutional as an 
interference with interstate commerce or an unreasonable 
exercise of police power. We find it necessary to consider only 
the first point, which resolves itself into the question as to 
whether pure gasoline is included within the description of 
“any oils of which the component part is naptha or gasoline.” 

If the section were to be construed solely with reference to 
its own language this question might present some difticulty, 
but the phrase “any oil (oils) of which the component part” 
is used nine times in the six sections from 970 to 975 inclusive 
and in nearly every instance in such a manner as to warrant 
the inference that the legislature intended to draw a distinction 
between mixed oils and the pure article. By section 970 no 
person is allowed to store more than one case of naptha and 
one case of benzole nor more than ten cases of petroleum or 
any oil of which the component part is petroleum, naptha or 
spirits of turpentine: The distinction drawn between one case 
of naptha and ten cases of any oil of which the component part 
is naptha indicates clearly that pure naptha was not intended 
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to be ineluded in the latter description. Upon this and other 
reasoning which seems equally applicable to the present casc, 
it has been held that pure spirits of turpentine was not included 
within the prohibition of this section. Territory v. Fernandez, 
15 Haw. 133. Moreover, in Secs. 971, 973, 974 and 975 the 
phrasing is “any benzole, petroleum or any oil of which the 
component part is petroleum, naptha or spirits of turpentine,” 
and here again the repetition of petroleum warrants the same 
inference. 

Considering the strictness with which penal statutes should 
be construed, we have no hesitation in applying to this case the 
language used in Territory v. Fernandez, supra, and in saying 
that if the legislature intended to include pure gasoline in the 
description in question it did not sufficiently express its inten- 
tion. 

The appeal is sustained and judgment of conviction reversed. 

W. L. Whitney, Deputy Attorney General (C. R. Hemen- 
way, Attorney General, with him on the brief), for Territory. 

C. F. Clemons (Thompson & Clemons on the brief) for 

_ plaintiff. ; 


JOAQUIM SILVA, DOING BUSINESS UNDER THE 
FIRM NAME AND STYLE OF J. SILVA & COM- 
PANY, PLAINTIFF, v. ANTONIO JOAQUIM DE 
FREITAS, DEFENDANT, AND PORTUGUESE 
MUTUAL BENEFIT SOCIETY OF HAWAII, GAR- 
NISHEE. 


APPEAL FROM District Maaistrats, HonoLuLv. 
SURMITTED FEBRUARY 12, 1908: Decipep Frsruary, 28, 1908. 


HARTWELL, C.J., Witper anp BALLOU, JJ. 


PARTNERSHIP—action after dissolution. 
After dissolution of a partnership one of the two partners 
retiring, the remaining partner, in the absence of any settle- 
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ment of partnership accounts or of an agreement on the sub- 
ject, may bring an action in the name of the firm to recover 
a partnership debt, but he must join his former partner as 
coplaintiff. 

PLEADING—amendment. 

Under R. L. Sec. 1738, the court has no power to add a third 
party as plaintiff without the consent of the plaintiff bringing 
the action, but upon the sustaining of a plea of nonjoinder ot 
necessary parties plaintiff the plaintiff should be nonsuited if 
not willing to amend. 


OPINION OF THE COURT BY HARTWELL, C.J. 


Joaquim Silva, doing business under the firm name and style 
of J. Silva & Company, brought an action in the district court 
of Honolulu against the defendant Antonio Joaquim de Freitas 
to recover the sum of $86.39 with interest and costs on a judg- 
ment against the defendant made in that court in favor of the 
plaintiff about July 24, 1905, in the sum of $71.74, upon which 
judgment only $18.25 had been paid and on a claim of $32.90 
balance owing for goods sold and delivered and money lent. 
The defendant testified that he owed the money to the plaintiff, 
Joaquim Silva and Manuel J. Coito, who had been partners in 
the grocery business, but were not then partners. Coito testi- 
fied that he and Siiva had not yet settled their accounts. The 
court admitted Coito as party plaintiff and gave judgment for 
the amount claimed “in favor of Joaquim Silva and Manuel J. 
Coito doing business as J. Silva & Co.” From this judgment. 
Silva appealed on the grounds (1) that the court erred in allow- 
ing A. Perry to interplead for Coito; (2) in admitting the evi- 
dence of Coito and Freitas; (3) in holding that the partnership 
existing up to May 1, 1906, was not then dissolved; (4) in al- 
lowing the pleadings to be amended by making Coito a party 
plaintiff; (5) in holding that Coito was still a partner in busi- 
ness, and (6) that he had an interest in the claim in said cause 
at the time it was brought. 

These rulings are not shown by the record to have been made 
‘with the exception of the rulings admitting the evidence of 
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Coito and Freitas which was clearly admissible, and making 
Coito a coplaintiff, which was error since a plaintiff cannot be 
compelled to join others in his suit. At common law new par- 
ties plaintiff could not be added by amendment, so the authority 
of the court rests upon R. L. See. 1738 under which the court 
may allow any proceeding to be amended by adding or striking 
out the name of any party. This does not warrant the court in 
adding a party plaintiff without the consent of the plaintiff who 
has brought the action. To do so would be to change a statute 
designed merely to prevent failure of justice through technical 
defects into a statute allowing the intervention of third parties 
claiming interest. The usual result of sustaining a plea of 
nonjoinder of necessary parties plaintiff is a nonsuit, and if 
the plaintiff not only does not ask but does not consent to the 
addition of the necessary party he should be allowed this alter- 
native. Upon a dissolution of a partnership there is no doubt 
that a partner who continues to carry on the business has a 
right to collect in the debts owing to the firm, if the accounts 
are not settled and there is no agreement on the subject. 1 
Story on Partnership, Sec. 328; 1 Lindley on Partnership, 
Ewell’s Ed. 378, N, 4; Robbins v. Fuller, 24 N. Y. 570; 
Huntington v. Potter, 32 Barb, 300; Riddle v. Etting, 32 Pa. 
St. 412. But on general principles of pleading the persons 
who were partners when the debt was incurred must if living 
be joined as coplaintiffs. Mitchell v. Fay, 1 Haw. 147; Cush- 
ing v. Marston, 12 Cush. 431. It was necessary in order to 
give judgment for the plaintiff that unless he prefers to take 
a nonsuit he amend his complaint by joining his former partner 
under the firm name of J. Silva & Company. 

Judgment appealed from vacated, cause remanded with 
liberty to the plaintiff to amend if he wishes to do so by joining 
Coito. 

T A. G. Correa for plaintiff, 

A, Perry for M. J. Coito. 
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TERRITORY OF HAWAII v. L. L. MeCANDLESS ANS) 
JAMES ARMSTRONG. 


ExceEPTIONs FROM CircurT Court, First Circuit. 
ARGUED Frsruary 10, 1908. Decipep Marcu 2, 1908. 


HARTWELL, C.J., Witper anp Batuov, JJ. 


Counties—power to duplicate territorial legislation. 

Under legislative authority to regulate all local police, sani- 
tary and other regulations not in conflict with the general laws 
of the Territory, a county has no power to prohibit by ordi- 
nance an act already made penal by territorial statute. 

Ip.—ordinance held void. 

Ordinance 9 of the county of Oahu, relating to gutters ou 

awnings, is void as conflicting with R. L. Sec. 959 covering the 


same subject. 


OPINION OF THE COURT BY HARTWELL, C.J. 


The defendants were charged before the district court of 
Honolulu with violating Sec. 1 of the ordinance of the county 
of Oahu made August 28, 1907, entitled “Order No. 9 regulat- 
ing the construction and maintenance of awnings, shades and 
balconies within the fire limits of Honolulu,” by maintaining 
an awning between the Ist and 23d days of October, 1907, not 
constructed of cloth or canvas, extending over a part of a publie 
sidewalk, on their building at the makai Waikiki corner oi 
River and King streets, within the fire limits of Honolulu as 
defined in Sec. 956 R. L., without a gutter on the awning to 
conduct water to the outer line of the sidewalk. 

Tt was agreed that the defendants owned the building and 
maintained the awning which projected over the sidewalk and 
had no gutter, and that the building was erected by the defend- 
ants in October, 1906, according to plans and specifications 
approved by the superintendent of public works, which required 
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no gutters on the awnings, and that the ordinance was in force 
at the time mentioned in the charge. 

The defendants demurred to the charge on the following 
grounds: ; 

“1i. That no offense under the laws of the Territory of 
Hawaii is set forth or alleged in said charge. 

“2. That said ordinance, known as Order No. 9, of the 
County of Oahu, is null and void in that: (a) It is unreason- 
able. (b) It involves illegal discriminations against owners 
of awnings constructed of materials other than cloth or canvas. 
(e) It involves illegal discriminations against owners of awn- 
ings within the fire limits of Honolulu.” 

The demurrer being overruled the defendants were sentenced 
to a fine of $10 each and $2.50 costs. On appeal to the circuit 
court the demurrer was again overruled and upon the facts 
agreed a sentence of $10 each and costs was again imposed. 
The defendants excepted to the rulings as contrary to the law 


and the evidence. 

Under the first ground of the demurrer the defendants’ argu- 
ment is that the power given by the legislature to boards of 
county supervisors under Sec. 62, County Act, to “regulate by 
ordinance all local police, sanitary and other regulations not 
in conflict with the general laws of the Territory,” does not 
authorize the ordinance in question the subject of which is 
already covered by a territorial statute. The ordinance pro- 


vides as follows: 

“Section I. No person shall construct or cause to be con- 
structed or maintain or cause to be maintained any awning, 
shade or balcony extending over any part of any public side- 
walk, on any building within the fire limits of Honolulu as 
defined in Section 956 of the Revised Laws of Hawaii, without 
a gutter thereon to conduct the water to the building and a 
pipe to conduct such water to the outer line of the sidewalk so 
constructed and in such condition as not to permit water to 
accumulate and stand therein or to obstruct or interfere with 
public traffic upon such sidewalk ; 

“Provided, however, that the provisions of this ordinance 
shall not apply to cloth or canvass awnings or shades. 
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“Section II. Any person violating any provision of this 
ordinance shall, upon conviction, be fined in a sum not ex- 
ceeding Three Ilundred Dollars ($300.00). 

“Section ITI. The continuance of any such violation after 
conviction shall be deemed a new offense for each day on which 
the same is so continued. 

“Section IV. This ordinance shall take effect from and 
after its publication.” 

The statute (Sec. 959 R. L.) provides as follows: 

“No person owning or occupying any building fronting on 
any street, lane, alley or place within the fire limits of Hono- 
lulu, shall construct or cause to be constructed or maintained 
any awning, shade or baleony, except in accordance with the 
following provisions: such awning, shade or balcony should 
be securely supported on wrought iron brackets built into the 
walls, and shall be supported without posts, and shall be not 
less than eleven feet above the line of the curb levels of the 
sidewalk, and shall have a gutter formed to carry off the water 
to the line of the building, and from thence to the street gutter ; 
provided, that no gutters will be required to be constructed on 
cloth or canvass awnings or shades; also, provided, that the 
height of all movable canvass or cloth awnings or shades, here- 
after constructed, shall not be less than seven and a half fcet 
above the line of the curb level or the sidewalk. No awning, 
shade or balcony shall extend beyond the line of the curb. No 
awning, shade or baleony shall be inclosed to a greater height 
than three feet six inches; provided, that no awning, shade or 
balcony shall be erected on any building facing on any street, 
lane, alley or place which is thirty feet or less in width; and 
no awning, shade or balcony shall be constructed on the sides 
or rear of anv building within the fire limits unless there is a 
clear space of not less than thirty feet between such building 
and the adjacent buildings, and then they shall be constructed 
of fireproof materials.” i 


By Sec. 962 the penalty for violating the provisions of this 
section is a fine of not more than five hundred dollars and cach 
day’s violation after conviction is made a new offense. 

The plaintiff claims that no conflict exists between the ordi- 
nanee and the territorial statute and that by the large prepon- 
derance of decisions elsewhere general laws and municipal ordi- 
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nanees upon the same subject may coexist. The defendants, 
while admitting that the contention is supported by a large 


number, if not by the majority, of decisions, submit that, “The `- 


cases holding the contrary view, though fewer in number, are 
better considered, and more truly founded on principle. * * * 
The logic of these considerations seems to show irresistibly that 
to permit the same act to be punished under the general law 
and under an ordinance must either lead to a violation of the 
constitution or must cause an election to be made between the 
two methods of procedure, so that in case the act is punished 
under one provision the other becomes inoperative and void. 
This would produce an anomalous condition of criminal proce- 
dure in such cases that could hardly have been contemplated 
either by the legislature or the city council.” 1 Smith, Muni- 
cipal Corporations, Sec. 524. The following is a similar state- 
ment concerning the decisions: : 

“The general doctrine is supported by the weight of judicial 
authority that, an act may be made a penal offense under the 
statutes of the state, and that farther penalties may be im- 
posed for its commission or omission by municipal ordinance. 
But to authorize such ordinance the local corporation must 
possess sufficient charter power and such power must be exer- 
cised in the manner conferred and consistent with the constitu- 
tion and laws of the state. The cases present some discord 
respecting the nature of the grant of power necessary to sustain 
such additional regulations. The question of power seems to 
be the chief source of conflict.” McQuillin, Municipal Ordi- 
nances, Sec, 500. 

Many of the cases cited in support of the foregoing state- 
ments, as well as the statements, have confused two distinct 
questions. (1) Has the county power to pass an ordinance 
punishing an offense already punishable under state laws, and 
(2) can a man constitutionally be punished twice for an offense 
made penal by the county and the state? 

The first question is merely one of statutory construction. 
The second is one of constitutional law. 
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The first question may arise under three possible cireum- 
stances: (a) Express grant to the county to legislate upon 
‘some subject already covered by state laws; (b) the governing 
statute silent upon this subject leaving it to be decided on 
general principles, and (c) limitation in the governing statute 
to ordinances not in conflict with general laws. 

Under class A there would be no doubt of the validity of 
the ordinances so far as statutory construction goes, but there 
might be just as much diversity of opinion whether a particular 
offender could constitutionally be punished twice for the same 
act. It is on this question that there is the greatest conflict 
of authority. The weight of authority supported by Cooley 
(Const. Lim. 279) is that the offender can be punished twice 
without infringing the constitution, the minority and best 
reasoned opinion 1s that he cannot, but these coses divide again 
into two classes (a) those which assume that the county ordi- 
nance is valid and therefore sustain the plea of former con- 
viclion, and (b) those which assume that the county ordinance 
is void, not upon statutory construction for that is clear upon 
the hypothesis. but upon the ground that the grant of legislative 
power to the county to enact a penal law covering the same 
ground tends to put a man in jeopardy twice contrary to the 
constitution. The reasoning in this last class of cases is un- 
sound, as the legislative power given to the county to make 
penal the same offense has nothing to do with the question 
whether one who is convicted under one law may successfully 
plead former conviction when tried for violation of the other 
law. 

To put the distinction another way, it would be possible in 
two jurisdictions, both of which conceded that the county had 
power to enact the law in question, that there might be a differ- 
ence upon the constitutional question whether an offender could 
be punished twice for the offense or whether one conviction 
would be a bar to the other. This shows that the question is not 
the same. 
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The authorities are confusing because they do not keep these 
questions distinct. The citation from Smith, Municipal Cor- 
porations, Sec. 524, relates merely to the constitutional ques- 
tion whether the same act may be punished under the general 
law and under an ordinance which is entirely distinct from 
the question whether there was power to pass the ordinance. 
Of the minority cases cited as holding that this would result 
in double jeopardy, State v. Keith, 94 N. C. 933, proceeds on 
the assumption that the ordinance is void, while State v. Cowan, 
29 Mo. 330, reached the same result on the assumption that 
the county act was valid. This again illustrates the difference 
between the question of statutory power and the constitutional 
question. ; 

In the same way McQuillin, Sec. 500, seems to be dealing 
with the constitutional question. The question in this case is 
not whether an act may be made a penal offense under the 
statute of the state and that further penalties may be imposed 
by ordinance, the question is what the legislature has done and 
not what iť may constitutionally do. That question is treated 
in a preceding section, in which McQuillin says, “Under the 
usual grant of municipal powers which in general terms in- 
cludes the authority to enact all necessary ordinances to pre- 
serve the peace and advanee the local government of the com- 
munity the local corporation cannot provide by ordinance for 
the punishment of an act constituting a misdemeanor or crime 
by state statute.” McQuillin, Sec. 499. 

And so Cooley, Constitutional Limitations, 279, supra, dis- 
cusses the constitutional question whether “further penalties 
under proper legislative authority may be imposed by munici- 
pal by-laws.” The question in this case is not what may con- 
stitutionally be done under proper legislative authority, but 
whether there is any proper legislative authority in this partic- 
ular case. The same remark applies to the Alabama case cited 
in Cooley. 
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In Georgia municipal corporations cannot legislate upon 
subjects covered by state laws unless expressly authorized. 
Kahn v. Macon, 95 Ga. 419 (22 S. E. 641). Moran v. Cily 
of Atlanta, 102 Ga. 240 (30 S. E. 298), is in point, and con- 
tains the following quotation: “A general grant of power, 
such as mere authority to make by-laws or authority to make 
by-laws for the good government of the place.and the like, 
shonld not be held to confer authority upon the corporation 
to make an ordinance punishing an act, for example, an assault 
and battery, which is made punishable as a criminal offense 
by the laws of the state.” 1 Dillon; Mun. Corp. Sec. 368. 

In re Sic, 73 Cal. 142, is directly in point upon the validity 
of an ordinance under Sec. 11, Art. 11 of the California con- 
stitution which authorizes cities and towns “to pass and en- 
force within their limits such local police, sanitary and other 
regulations as do not conflict with general laws.” The defend- 
ant was arrested for violation of the ordinance. As he had 
not been previously arrested for violation of the state law there 
was no constitutional question of double jeopardy involved. 
The only question was the validity of the ordinance under the 
above cited provision of the constitution. The court decided 
on the authority of Bishop and Dillon that this was not a suffi- 
cient grant of power, and that the ordinance was invalid. This 
decision seems right. But the court drifts into a constitutional 
discussion which seems wholly unnecessary. It assumes that 
if it held the ordinance valid a man could be punished twice 
for the same offense. This does not necessarily follow, be- 
cause, while this is held by Cooley, a large number of courts 
hold that where an ordinance is valid, and because it is valid, 
a conviction under it may be pleaded as a bar to the prosecu- 
tion under the state laws. Discussion of the constitutional 
question, where none was involved, was not material to the 
decision. 

In North Carolina general power to enact ordinances does 
not authorize ordinances covering state offenses. State v. Lang- 
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ston, 88 N. C. 692; State v. Brittain, 89 Ib. 576; State v. 
Keith, 94 Ib. 933. It appears that the Indiana and Missouri 
cases cited as supporting the general doctrine above mentioned 
are made under statutes expressly authorizing “ordinances 
regulating subjects, matters and things upon which there is a 
general law of the state, unless, otherwise prescribed or 
authorized by some special provision of its charter,” or provid- - 
ing “that whenever any act is made a public offense against 
the state by any statute and the punishment prescribed there- 
for such act shall not be made punishable by any ordinance of 
any incorporated city or town.” Whiting v. Doob, 152 Ind. 
157, and MeQuillin, supra, Secs. 505, 507. 

Since a county derives its authority from the legislature it 
ought not to be inferred, in the absence of clearly expressed 
terms in the act under which the county is organized, that the 
legislature has delegated to counties the power to legislate con- 
cerning their local affairs in such way as to supersede terri- 
torial laws or render them unnecessary. In order to come 
within the grant of legislative power given by the county act 
to boards of county supervisors ordinances should be reasonably 
required for the purpose of administering the local police and 
sanitary affairs of the county and this cannot be said of an 
ordinance, like that in question, made for a purpose fully pro- 
vided for by the laws of the Territory. It is not enough that . 
ordinances regulating local police and sanitary matters shall 
not be in conflict with the general laws. If they undertake 
to penalize acts already made penal by territorial law they 
should be authorized expressly or by necessary implication. 

The question presented in this case is not whether the de- 
fendants have been convicted or acquitted on a charge of violat- 

‘ing the territorial law about awnings but whether, while that 
law is in full force, counties can lawfully provide by ordinance 
a method for accomplishing the same object. There are grave 
objections to duplicating by county ordinances the penal laws 
of the Territory. Not only are persons made liable thereby 
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to be prosecuted both by the county and the Territory, one 
subordinate to the other, for the same act, but public harm 
would often result either from conflict between the two juris- 
dictions or from uncertainty as to which ought to assert itself 
and which should await the action of the other. 

Landis v. Borough of Vineland, 54 N. J. L. 75 (23 Atl. 
357), cited in Smith, See. 521, holds that a difference in penalty 
such as exists here renders a city ordinance in conflict with a 
state law. The two North Carolina cases of Washington v. 
Hammond, 76 N. C. 33, and State v. Langston, 88 N. C. 692, 
also refer to the difference in penalty as creating a conflict. 

We held in County of Oahu v. Whitney, 17 Haw. 174, 181, 
that “on the whole we are of the opinion that the legislature 
could delegate to the county boards of supervisors power to 
make ordinances relating to certain matters of local concern,” 
as in cases of municipal corporations proper in which the ex- 
ception to the rule that delegated power cannot be delegated 
“arises by implication from the immemorial practice which 
has recognized the propriety of vesting in municipal organiza- 
tious certain powers of local regulation over matters in 
which the persons interested within such organizations 
are specially interested and in regard to which they are 
supposed to be especially competent to judge” (p. 178). While 
_ construing the county act to accord with the spirit and intent 
of Sec. 56 Org. Act, authorizing the legislature to “provide 
for the government” of as well as to “create counties and town 
and city municipalities,” it is proper that the conditions under 
which the county system was established should be borne in 
mind and duc significance attached to the fact that its establish- 
ment was neither coincident, as was the case in the other terri- 
tories, with the establishment of a general system of laws. nor, 
as in cases of towns and cities in the older states and in Eng- 
land, did the quasi municipal county system antedate or grow 
up with a general system of laws. It is undesirable to extend 
powers of counties so as to duplicate unnecessarily the laws of 
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the Territory. Unnecessary expense and conflicts of jurisdic- 
tion are to be avoided. Although power is given to counties 
to “open, construct, maintain and close up public streets” 
(p. 49 S. L. 1905), the fee in the streets remains as it was 
before the county act was passed and is not in the counties. 
This may well be considered a reason why the act should not 
he regarded as giving power to enact ordinances either dupli- 
cating the general law relating to streets, or, as in this case, 
making the same provision but reducing the maximum penalty 
from $500 to $300. The ordinance is not required for control 
over local affairs and in its operation would tend to conflict, 
as above pointed out, with the territorial law. 

Upon the foregoing considerations we hold that the ordinance 
is ot authorized by law and therefore is null and void. 

Exceptions sustained, judgment vacated. 

W. L. Whitney, Deputy Attorney General, for the Territory. 

A. G. M. Robertson for defendants. 


IN THE MATTER OF THE PETITION OF LEWERS 
& COOKE, LTD. 


APPEAL FROM Court or Lanp REGISTRATION. 
ARGUED January 21, 1908. Decrpep Marcu 5, 1908. 


Hartwe tt, C.J., Witper anp Barrou, JJ. 


LIMITATION OF ACTIONS—right of remainderman. 

Where land is devised to A for life, remainder to B for lfe, 
remainder to C in fee, and A conveys all his interest to B and 
then outlives B, the statute of limitations does not begin to run 
against a grantee of C until the death of A. 

LAND COMMISSION AWARD—/inality. 

A land commission award is a final adjudication of all claims 

to the land awarded existing prior to December 10, 1846. 
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Equity—nonenforcement of erroneous decree. 

Upon a bill alleging breach of fiduciary duty in the obtaining 
of a land commission award a decree was rendered in 1858 order- 
ing- the guardian of the minor heirs of the awardee to convey 
the land. No conveyance was made. Held that the decree, 
being a collateral attack on a land commission award, was 
erroneous as a matter of law, and that the court of land regis- 
tration in 1907 should not enforce it by registering the title of 
those claiming under the decree as against the outstanding 
legal title. 


OPINION OF THE COURT BY BALLOU, J. 


This is an appeal by Mary H. Atcherley from a decree of 
the court of land registration registering the title of Lewérs & 
Cooke, Ltd., to a parcel of land comprising portions of L. C. A. 
129 to Kinimaka, L. ©. A. 729 to Kekuhaupio and land 
described in the deed from the minister of the interior to estate 
of B. P. Bishop dated July 8, 1899. The appellant claims 
title to all that part of the land covered by apana 1 of L. C. A. 
129, R. P. 1602 to Kinimaka and shows a complete legal title as 
follows: 

1. Land Commission Award 129 to Kinimaka dated April 
10, 1849. 

2. Royal Patent 1602 to Kinimaka issued August 30, 1853, 
upon payment of the government commutation. 

3. Will of Kinimaka, who died in 1857, devising all his 
property to his daughter, Kaniu Kinimaka, for her lifetime 
then to his son David Leleo Kinimaka for his lifetime, the 
remainder to his son Moses Kapaakea Kinimaka. 

4. Death of the first life tenant, Kaniu, January 4, 1901, 
she having survived the second life tenant, David Leleo, who 
died in 1884. 

5. Deed dated May 18, 1897, from the remainderman 
Moses Kapaakea Kinimaka, conveying all his interest as heir 
of Kinimaka to Mary H. Atcherley the present appellant, who 
was his niece and a daughter of David Leleo Kinimaka. 
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Against this chain of legal title the petitioner claims in 
rebuttal (1) adverse possession, and (2) equitable title by 
virtue of a decree in the supreme court dated November 2, 
1858, in a case entitled David Kalakaua v. Pai and Richard 
Armstrong, Guardian, decreeing that Richard Armstrong, 
guardian of Kaniu, David Leleo and Moses Kapaakea Kini- 
maka, minor children of Kinimaka, deceased, convey to Kala- 
kaua, petitioner’s predecessor in title, the land in controversy. 

Although David Kalakaua and those claiming under him 
have been in possession of the land since the decree of the 
supreme court in 1858, they have acquired no adverse possession 
as against appellant, who claims by deed from the remainder- 
man, Moses Kapaakea, sometimes called Kinimaka in the early - 
proceedings. No right of action accrued to Moses Kapaakea 
until the death of the first life tenant on January 4, 1904, and 
the appellant, who had previously obtained a deed, brought 
ejectment in July of the same year against the Kapiolani Estate, 
Ltd., then in possession of the premises, which suit is still 
pending. The fact that the first life tenant, Kaniu, conveyed 
in 1880 all her interest to David Leleo, the second life tenant, 
who died in 1884, did not accelerate any right to possession 
in the ultimate remainderman, but by the specific terms of our 
statute the appellant’s right to commence an action must be 
deemed to have accrued. when the first life estate would have 
expired by its own limitation. R. L. Sec. 1990. 

It is urged that the first life estate became extinguished by 
merger in the second, so that the statute of limitations began 
to run upon the death of David Leleo, but the common law 
doctrine of merger, even if not precluded by the language of 
the statute, and if applicable to: the prejudice of a stranger 
(Co. Litt. 338b) would have no application to the conveyance 
of a disseizee, whose deed would probably convey nothing at 
common law. Mossman v. Hawaiian Government, 10 Haw. 
421. Still less could it apply to the conveyance of Kaniu in 
the present case, made at a time when her life estate had 
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already been lost by the adverse possession of Kalakaua. Moore 
v. Luce, 29 Pa. St. 260. 

Nor is the situation altered by the fact that appellant is the 
daughter of the second life tenant, for any estate per autre 
vie which she might have inherited at her father’s death had 
long been barred, and even if she had acquired a right at that 
time it would have been no bar to the maintenance of her right 
subsequently acquired as grantee of the remainderman. Angell, 
Limitations, Sec. 375; Wells v. Prince, 9 Mass. 508. It is 
urged that a lost deed may be presumed, but we know of no 
case in which this doctrine has been invoked against a person 
in the situation of appellant, who does not claim under those 
who have suffered long and unexplained possession by the ad- 
verse party, but under the newly accrued right of a remainder- 
man, + 

The equitable claim presents more difficulty. The appellant’s 
ejectment suit against the Kapiolani Estate, Ltd., was met by 
a bill in equity filed by the latter admitting that the “bare 
legal title” was held by appellant, and praying that a convey- 
ance by the present holder of that title might be decreed in 
conformity with the decree of 1858. Upon demurrer this court 
held that the bill stated a cause of action. Kapiolani Estate, 
Lid., v. Atcherley, 14 Haw. 651. The case was remanded, 
and defendant answered, after which the land now in con- 
troversy was sold by the Kapiolani Estate, Ltd., to the present 
petitioner, which applied to the court of land registration for 
a registered title. It is conceded on both sides that the court 
of land registration has authority to determine all questions, 
both legal and equitable, involved in the title to land, so that 
the question is substantially the same as that presented by the 
bill in equity brought by the Kapiolani Estate, Ltd. 

A full statement of the facts leading up to the supreme court 
decree of 1858, as stated in the petition of the Kapiolani Estate, 
Ltd., may be found in the decision referred to. The record in 
the case now before us covers the same ground with some 
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amplifications. Previous to the establishment of the land com- 
mission the land, according to the claim filed by Kinimaka, had 
been given him by Liliha. According to petitioner’s conten- 
tion it belonged to Kinimaka’s wife Kaniu, who died in 1844, 
having made an oral will, then good according to the cusiom 
of the country, giving the property to her adopted child David 
Kalakaua, then an infant eight years old. Kinimaka, the hus- 
band of Kaniu, reported this will to the king, according to 
custom, but the king, according to the testimony of Governor’ 
Kekuanaoa before the probate court, disapproved it on account 
of the tender years of Kalakaua, and awarded the land to Kini- 
maka. Thereafter the board of land commissioners was estab- 
lished and Kinimaka presented and proved his claims and 
obtained an award. The land commission records show that 
in his petition, resulting in award 129, Kinimaka claimed three 
pieces of land in the same vicinity, the first as having been 
given by Leleahano to Hewahewa, thence to Kapiiwi and to 
himself; the second as having been given by Kauikeaouli to 
Kaniu and by Kaniu to himself; and the third as having been 
received from Liliha, Kahikona being the witness. The testi- 
mony before the land commission apparently applied to one 
parcel only, and refers to Kaniu’s previous ownership, no 
record appears of the witness Kahikona having been examined, 
but all three parcels were awarded, the third as claimed becom- 
ing apana 1, which is the land in controversy. 

Upon coming of age David Kalakaua filed a bill in equity 
against Kinimaka to enforce a trust. upon all the lands owned 
by Kaniu, claiming two pieces of land on Hawaii, one on Moio- 
kai, one-half of Keana on Oahu, and “certain houselots and 
small divisions of land in and near Honolulu” described in 
L. C. A. 129. Upon Kinimaka’s death Kalakaua filed a sug- 
gestion of his death asking that his heirs be made parties, but 
apparently abandoned this proceeding and applied in probate 
for proof of Kaniu’s oral will and for his appointment as 
administrator of her estate. 
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The probate court decided that a verbal will made prior to 
the organic laws of 1846 could be probated and that the pro- 
vision of the old laws that the king and premier must be in- 
formed of all bequests of lands did not authorize the veto which 
had been exercised by the king in this case. The will was 
accordingly admitted to probate and letters testamentary issued 
to David Kalakaua. Estate of Kaniu, 2 Haw. 82. 

Armed with this decision, which, thongh not purporting in 

“terms to deal with any intervening rights to the real estate, 
was a substantial recognition of his claim, David Kalakaua 
brought a new proceeding in equity covering only two houselots 
im Honolulu awarded by L. ©. A. 129, R. P. 1602, an ahupuaa 
on Molokai and a taro patch on Oahu. The bill was directed 
against Pai, widow of Kinimaka, and Richard Armstrong, 
guardian of Kaniu, David Leleo and Kinimaka, minor children 
of Kinimaka. Pai and Armstrong answered, leaving petitioner 
to his proof of all material allegations except those of record, 
but averring “that if the awards have wrongfullv been issned 
to the said Kinimaka, the same were issued upon testimony 
produced to the Board of Commissioners to quiet land titles, 
which satisfied that Board that the said Kinimaka was entitled 
to such award.” Testimony for the petitioner was taken, 
apparently none being offered for the defendants, and the 
points made by counsel, including the defendant’s claim that 
the land commission award was conclusive, are conclusive, are 
noted upon the record under date of August 10, 1858. The 
next papers that appear are a partial discontinuance and a 
decree, reading as follows: 


“DAVID KALAKAUA SUPREME COURT 
vs. In Equity. 

RICHARD ARMSTRONG, Before Chief Justice 

Guardian of Kaninu, E. H. Allen. 


David Leleo and Kinimaka, 
Minor children of Kinimaka, deced. 

“Now comes the plaintiff in the above entitled cause, and 
in consideration of certain sums of money paid by Kinimaka 
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during his lifetime, for his use and benefit, relinquishes all 
right to any and áll lands now included in the estate of the 
said Kinimaka and set forth in the petition in the above en- 
titled cause, and discontinue my action for the same saving 
and excepting the land of Onoulimalo in the Island of Molo- 
kai, and the 1st apana of land set forth in Royal Patent No. 
1602 filed in the ecause,-and hereby discontinue my action, as 
set forth in my Bill of Complaint, in the above entitled suit, 
except for the said land of Onoulimalo, and for'the apana No. 
1, Royal Patent No. 1602, herein above referred to. 


(Signed ) “DAVID KALAKAUA.” 
Novbr. 2nd, 1855. 
Supreme Court Room 
Honolulu, Oahu. 

“Endorsed: Supreme Court. David Kalakaua vs. Richard 
Armstrong, Guardian of Kanin, David Leleo Kinimaka, minor 
children of Kinimaka deceased. 

“Discontinuance except for Land Onoulimalu & apana 1, 
Royal Patent No. 1602. 

“Filed 2nd Nov’r. 1858. 

“Jno. E. Barnard f 
Clerk Sup. Court.” 


“SUPREME COURT 2 Nov.’r. 1858 
IN EQUITY. AT CHAMBERS 
DAVID KALAKAUA Before 
vs. Hon. E. H. Allen, 
RICHARD ARMSTRONG, Chief Justice. 


Guardian of Kaniu, 

David Leleo and Kinimaka 
minor children of Kinimaka 
deceased. 

“The Court did order adjudge and decree in this matter that 
Mr. Armstrong, as Guardian of Kaniu, David Leleo, and Kini- 
maka, minor children of Kinimaka, deceased, do convey, to 
David Kalakaua the plaintiff in this cause, the land named 
Omulimalo on the Island of Molokai, and the first Apana of 
land set forth in Royal Patent No. 1602 filed in this cause. 

(Signed) “Jno. E. Barnard 
“Clerk Supreme Court.” 
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“Endorsed: Supreme Court. David Kalakaua vs. Richard 
Armstrong, Guardian of Kaniu, David Leleo and Kinimaka 
minor children of Kinimaka deed. 

“Proceeding. 

2 Nov’r. 1858.” 


There is no record that the conveyance decreed was ever 
made, David Kalakaua and his successors apparently relying 
upon the decree and their possession thereunder. 

In the case of Kapiolani Estate, Ltd., v. Atcherley, 14 Haw. 
651, it was decided that although the above proceedings were 
brought against the guardian the infants were bound by the 
decree and that it was the interests of the minors which were 
ordered to be conveyed. We are urged to reconsider that deci- 
sion, particular stress being laid upon the many indications 
that the decree of 1858 was substantially a consent decree. We 
do not find it necessary, however, to review the ground already 
covered in that decision as we are of the opinion that an addi- 
tional point not decided in the proceedings on demurrer is 
decisive against the right of the petitioners to a registered title, 
which would be substantially an enforcement of the decree of 
1858. 

The petitioner, in seeking to register a title depending upon 
the unexecuted decree in Kalakaua v. Pai and Armstrong is, as 
against the holder of the outstanding legal title, in the same 
position as a party asking the aid of a court of chancery in 
executing a former decree, and it is well established that he 
must take the risk of opening up such decree for reexamina- 
tion. Lawrence Mf’g. Co. v. Janesville Mills, 188 U. S. 552. 
Lapse of time seems to be no bar to the examination of the old 
decree, particularly when the alleged error is one of law and 
not a question of fact dependent upon testimony which might 
be no longer available. In Hamilton v. Houghton, 2 Bligh. 
169, the House of Lords refused in 1820 to enforce a decree 
made in 1780. In Johnson v. Northey, Finch’s Pree. in 
Chancery 134, the decree opened was apparently about fifteen 
years old. In Lawrence v. Berney, 2 Rep. in Ch. 127, it was 
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twenty-seven years after the unexecuted decree that “this Court 
desired to be excused, in making it its own Act, to build upon 
such ill Foundations, and charging his own Conscience with 
promoting an apparent Injustice.” In Wadhams v. Gay, 73 
Ill. 415, and Gay v. Parpart, 106 U. S. 679, the situation was 
somewhat similar to the case at bar in that the parties had 
neglected to get a conveyance of the legal title in pursuance 
of an equity decree, and the courts held the decree, which was 
made in 1851, unenforceable because erroneous, the state court 
decision being rendered in 1874 and the supreme court decision 
during the 1882 term. 

Applying the principle of these cases to the case at bar, we 
are of the opinion that the decree in Kalakaua v. Pai and 
Armstrong was erroneous in assuming the power to order Kini- 
maka’s successors in title to convey land which between the 
date of the oral will of Kaniu and the decree of 1858 had been 
awarded by the board of land commissioners to Kinimaka. 

A full history of the creation and proceedings of the land 
commission would be but a repetition of the history of land 
titles in this country already discussed many times. The 
statute creating the land commission is given in the Revised 
Laws of 1905, p. 1160, and the principles adopted by the land 
commission and given the force of law by resolution of the 
legislative counsel on p. 1164. The effect of these statutes 
and of the awards under them is discussed in Keelikolami v. 
Robinson, 2 Haw. 522; Estate of Kamehameha IV., 2 Haw. 
715; Kahoomana v. Minister of Interior, 3 Haw. 685 ;Kenoa 
v. Meek, 6 Haw. 63; Harris v. Carter, 6 Haw. 195; Thurston 
v. Bishop, 7 Haw. 421. One quotation must suffice to give a 
brief outline of the-history of the land commission: 

“There is a time in the history of every original nation not 
formed by colonization, when as it emerges from barbarism 
into civilization, titles to land may be said to have a beginning 
by positive institution of the people of such nation. Previous 
to the advent of Christianity to this country, in the early part 
of this century, Kamehameha T., as King by right of conquest, 
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was the lord paramount and owner of all the land of this King- 
dom. This right continued in his successors until the reign 
of Kamehameha ILI. Under this King a government, under 
a constitution and laws, had its birth, swperseding a government 
of the arbitrary will of the King. 

“Claims of one character and another to the possession of 
land had grown-up, but there was no certainty about them, and 
all was confusion; and finally, after years of discussion had 
between the King, the chiefs, and their foreign councillors, the 
plan of a Board of Commissioners to Quiet Land Titles was 
evolved, and finally established by law, for the purpose of set- 
tling these claims and affording an opportunity to all persons 
to procure valid paper titles emanating from the Government 
representing the sovereignty, the source of all title to land in 
this Kingdom, to the land which they claimed. As a part of 
this scheme Kamehameha IIl., with unexampled magnanimity, 
relinquished his claim of ownership as sovereign to over two- 
thirds of the entire territory of the Kingdom, in order that the 
same might be awarded to the chiefs and common people by 
the Land Commission. ‘The Commission was authorized to 

. consider possession of land acquired by oral gift of Kameha- 
meha I., or one of his high chiefs, as sufficient evidence of 
title to authorize an award therefor to the claimant. This we 
must consider as the foundation of all titles to land in this 
Kingdom, except such as come from the King, to any part of 
his reserved lands, and excepting also the lists of Government 
and Fort lands reserved. The land in dispute in this case 18 
not one of those specifically reserved by the King, Kameha- 
meha II., to himself and his successors, and not being in the 
lists of lands specially set apart as Government or Fort lands, 
must be one of those over which the Land Commission had 
jurisdiction to award to the claimant.” Thurston v. Bishop, 
7 Haw. 421, 428. 

The land commission was a board for the investigation and 
final ascertainment or rejection of all claims of private in- 
dividuals to any landed property acquired before the passage 
of the act, on December 10, 1845. By Sec. 7 of the act creating 
the commission its decisions were only subject to appeal to the 
supreme court, and in the absence of such appeal were final. 
Tt considered equitable claims as well as legal (R. L., pp. 1169, 
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1175) so far as those terms could be applied to the kind of 
titles theretofore existing. Among the benefits to result from 
the awards, the commission laid down and the legislative coun- 
cil approved and enacted: “All parties having been cited 
before awarding, there can be no counter claims to the saine 
piece of land after award, except on appeal, and such appeal 
cannot be taken except by a party who has presented his claims 
to the Board.” Principles of Land Commission, R. L. p. 1177. 

Every consideration of history and policy seemed to add 
weight to this express statutory enactment, and in every case 
since the land commission in which the validity of one of its 
awards has been questioned the award has been held conclusive 
against every form of attack. Even before the claim now in 
question had arisen the court, in 1851, had refused to go be- 
hind a land commission award and receive evidence of its 
having been obtained by fraud, the court saying: 

“The Land Commission may have decided wrong, but if so, 
Gill or Kalua, both of whom had notice of the award, could 
have appealed to the Supreme Court, agreeably to the statute 
in such case made and provided. In that Court they couid 
have shown fraud, want of title, or anything else affecting the 
case; but it cannot be done here, under the circumstances. If 
we are to go into these cases anew, treating the awards of the 
Land Commission and the Supreme Court as nothing, then 
there is no security for any man’s real estate—no rest for his 
title—and the whole kingdom will be afloat.”—Kuktiahu v. 
Gill, 1 Haw. 54. . 

In 1883, Kalakaua, then king, and Kapiolani, his wife, filed 
a bill in equity in regard to certain lands claimed by Kapiolani 
under one Kaunuohua who had procured awards reading “To 
Kaunuohua for W. L. Moehonua,” alleging that the latter name 
had been fraudulently and erroneously inserted, Moehonua not 
being a claimant before the land commission and no evidence 
having been offered in his favor. In sustaining a demurrer, 
the court said: 


“We are not to assume after this lapse of time that the Land 
Commission had no authority for issuing the award they actu- 
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ally did issue. . It was undoubtedly an award in favor of Moe- 
honua. The failure to record evidence to sustain it does not 
vitiate it, although if the question were opened it would be 
provable against it.” Kalakaua et al. v. Keaweamahi et al., 
4 Haw. 577. 

In a case shortly after this, upon a bill in equity to declare 
a trust, it appeared that the heading of a land commission 
award was “Mahuka and Kaai” but the land was awarded to 
“Mahuka.” The evidence before the land commission was 
introduced to show not only that the witnesses had testified, 
but that the claimant Mahuka had specifically admitted, that 
his brother Kaai had equal rights with himself. ‘The court 
held the award to Mahuka conclusive, saying: 

“The law in this case, respecting the examination of pro- 
ceedings before the Land Commission, has been placed by this 
Court, in the cases of Kukuahu vs. Gill, 1 Hawn., 54, and 
Bishop vs. Namakalaa, 2 Hawn., 238, on a foundation which 
cannot be disturbed. Every year which passes increases the 
force of the reason which demands that the adjudications of 
the Land Commission be not now re-examined.” Kaai v. Ma- 
huka, 5 Haw. 354. 

The next case involving this point was the application for 
the probate of an alleged lost will of Kakauluohi, premier of 
the kingdom, which came before Justice Judd in 1876. The 
circumstances were similar to those in the Estate of Kaniu, 
that is, an alleged will made prior to the land commission, and 
the court held the award of the land commission, made after 
the date of the alleged lost will, conclusive against the right 
to probate a will which differed from the award. The court 
“said: - 

“But the Land Commission was authorized by law to ‘inves- 
tigate, confirm or reject all claims to land arising previously 
to the tenth dav of December, 1845,’ and as the will in this 
case vested the property at the date of the death of the testator 
(the 7th of June, 1845), the action of this Commission in 
awarding the lands as mentioned above without the entail to 
the survivors is conclusive against the right to prove a will nom 
which would divert the property differently than awarded, 
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“Their action was a judgment of a Court of competent 
authority upon a matter within its jurisdiction, it being a 
‘claim for land arising previously to December 10, 1845,’ 
Kanaina vs. Long, 3 Hawn., 332; Kahoomana vs, Minster of 
Intertor, Ib. 635. 

“But the case of Estate of Kaniu, 2 Hawn., 82, is referred 
to by the counsel for the petitioner. In this case Justice 
Robertson admitted a verbal will to probate,’ made in 1843, 
and although the land the testator had had been awarded to 
Kinimaka, and not to the devisee. I cannot believe that the 
attention of the learned Justice was called to this point, or he 
would not have thus practically set aside an award of the Land 
Jommission of which Board he was a member.” Estate of 
Kekauluoht, 6 Haw. 172. 

Finally, in the leading case of Thurston v. Bishop, 7 Haw. 
421, the absence of a land commission award was held con- 
clusive against claimants under Kamehameha V, who had re- 
ceived the land by oral bequest before the establishment of 
the land commission, but who was still a minor when the time 
for filing claims before the land commission expired. The point 
of infancy was strongly urged, but the court held the minor 
bound by the neglect of his guardian to present this claim, 
saying: 

“The statute made no exception in favor of infants, and we 
can make none. By Section 7 of the Act creating the Land 
Commission, it was to make its decisions ‘in accordance with 
the principles established by the Civil Code of this Kingdom 
in regard’ to prescription, occupancy, fixtures, native usages 
in regard to landed tenures, water privileges and rights of 
piscary, the rights of women, the rights of absentees, tenancy 
and subtenancy, primogeniture and rights of adoption.’ * * * 

“Tt is to be noticed that the subject of ‘infancy’ is not men- 
tioned. This is an additional reason for not admitting the dis- 
ability of infancy as an exception to the statute. Claims of 
infants were presented by their parents or guardians. A large 
nuinber of awards to Lunalilo and Victoria Kamamalu show 
this. These high chiefs who succeeded to the lands of Keka- 
uluohi and Kinau respectively, both being infants at the time 
of the presentation of their claims, received awards for land 
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exceeding any other claimants in number and extent.” Thurs- 
ton v. Bishop, T Haw. 421, 434. 

Besides the cases above cited there are numerous dicta ex- 
tending throughout the Hawaiian reports substantially to the 
effect that a title based on an award and patent is “good against 
all the world” (Kekiekie v. Dennis, 1 Haw. 42), or is “final” 
(Keelikolani v. Robinson, 2 Haw. 522, 539, 551.) The deci- 
sions cited, however, mainly in cases involving the estates of 
the sovereigns or high chiefs of the kingdom, appear sufficient 
to sustain the contention that none of the grounds alleged in 
David Kalakaua’s petition, including fraud and infancy, were 
sufficient to warrant the court in reviewing, in a collateral pre- 
ceeding, the award of the land commission. 

The only apparent exception to this line of cases is the pro- 
bate case of Estate of Kaniu, 2 Haw. 82, already referred to 
which was the foundation of the claim of David Kalakaua and 
through him of the petitioner in this case. The actual decision 
of that case was not in conflict with the principles above cited, 
for the estate of Kaniu consisted of personal as well as real 
property, and the decision was to admit the will to probate, 
which would be by no means conclusive upon the rights of 
Kinimaka claiming any or all of the real estate under his land 
commission award. The language of the opinion, however, in- 
dicates that all Kaniu’s land would pass to Kalakaua and in 
this respect the case was, as we have seen, expressly criticized 
and disapproved in Estate of Kekauluoht, 6 Haw. 172. 

Tf this court, therefore, shall enforce the decree of 1858, 
or by registering the title of the petitioner treat the decree as 
enforceable, it will be the first time in the judicial history of 
Hawaii that a land commission award shall have been set aside 
upon any pretext whatever. This we are unwilling to do. 
Apparent error on matters of evidence or upon which testimony 
is no longer available may well be condoned after a long lapse 
of time, but the question here is on a fundamental principle of 
Hawaiian law. It is immaterial whether Kinimaka had re- 
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ceived the land from Liliha or from Kaniu, and whether, if 
from Kaniu, he was guilty of actual fraud in procuring his 
land commission award or whether he acted under the honest 
belief that the disapproval of Kaniu’s will by the king and the 
verbal giving of the lands to him was conclusive. l 

The objection to the decree of 1858 appears to go to the juris- 
diction of the eourt over the subject matter, for the land com- 
mission award was the final decision of a court of record which 
was the only court of competent jurisdiction to decide claims 
to land accruing prior to its establishment, and its decisions 
could not be attacked except by the appeal provided by law. 
Thurston v. Bishop, T Haw. 421, 437. Even if the objection 
did not go to the jurisdiction of the court the result would be 
the same, for under the principle of Lawrence Mfg. Co. v. Janes- 
ville Mills, 138 U. S. 552, already discussed, this court would 
not lend its aid in executing a decree which though rendered 
by a court having jurisdiction, was found to be erroneous. Tf, . 
as has been suggested, the enforcement of the old decree is a 
matter of discretion, we may take into acount the circum- 
stances that the probate decision in Estate of Kantu, so far as 
it may have indicated that the title to the real estate was vested 
in Kalakaua, notwithstanding the intervening land commission 
award, was made without that point having been raised and 
considered and for that reason has been practically overruled ; 
together with the further circumstances that the decree in 
Kalakaua v..Pai and Armstrong has all the appearances of a 
compromise decree, consented to by the guardian of minors, it 
having been made without any decision by the court upon the 
grave question of law involved, without any disposition of the 
previous case of Kuktiauhu v. Gill, 1 Haw. 54, which it would 
seem necessary to distinguish, and having been entered by the 
clerk only after the plaintiff had discontinued as to other lands 
identically situated. Nor, if it is a matter of discretion, can 
the petitioner plead laches on the part of the appellant. The 
appellant’s legal rights are clear and not barred by laches, 
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which at law arc measured by the statute of limitations. The 
petitioner is in the position of the moving party asking sub- 
stantial relief against the legal situation, and would appear to 
be in no better position than appellant as regards laches. The 
decree of Kalakaua v. Pat and Armstrong stood unenforced for ' 
over forty years. Kalakaua and his successors in title took no 
steps to have it enforced apparently because they were in posses- 
sion of the land, but under the will of Kinimaka their possession 
was subject to fresh attack at the death of each of the successive 
life tenants. Moses Kapaakea Kinimaka, on the other hand, 
took no steps to have the decree set aside, if such procedure 
were possible, for the equally cogent reason that he would have 
u0 interest in doing so unless he survived the two life tenants. 
Upon the maturing of his rights the appellant, as his successor 
in title, acted promptly in bringing ejectment. 

The decree of the court of land registration is reversed and 
„the case remanded for further proceedings in conformity with 
this opinion. 

Lyle A. Dickey (E. M. Watson with him on the peier) for 
Mary H. Atcherley. 

W. A. Greenwell (Castle & Withington on the brief) for 
Lewers & Cooke, Ltd. 


THE TERRITORY OF IAWATI, BY JAMES W. PRATT, 
COMMISSIONER OF PUBLIC LANDS, r. KAPIO- 
LANI ESTATE, LIMITED. 


Exceptions rrom Crrcvir Court, First Crecurr. 
Anraurp Marci 2, 1908. Decipen Marcu 13, 1908. 
, HARTWELL, C.J., WILDER ann Barrou, JJ. 
LANDLORD AND TENANT—summary proceedings—affidavit to oust juris- 
diction of district court. 


An affidavit in the district court, in support of a plea that 
title to real estate is involved, is insufficient under supreme 
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court rule 15 when no facts are alleged showing title in the 
defendant or in some third party under whom he claims. 
In.—pleading—right to bring action—judicial notice—-clerical error. 

An action for summary possession for violation of conditions 
of a lease of land formerly crown land may properly be brought 
in the name of the Territory by the commissioner of public 
lands. 

The court takes judicial notice that the title in the lands 
formerly known as crown land is now in the United States and 
that the Territory is by law entitled to reenter and recover 
possession for nonpayment of rent. 

A clerical error, explained in an instrument atinexed to the 
complaint and made part of it, is harmless. 

CourTs—judicial question—crown lands. 

A claim that Art. 95 constitution of the Republic of Hawaii 
is invalid, which declares that the portion of the public domain 
theretofore known as crown lands then was, and theretofore had 
been, the property of the Hawalian government, does not pre- 
sent a question for judicial inquiry. ’ 


OPINION OF THE COURT BY HARTWELL, C.J. 


Exceptions are brought by the defendant to the rulings and 
judgment of the circuit court in favor of the plaintiff in an 
action which the plaintiff brought in the district court of Hono- 
lulu under the provisions of Ch. 133 R. L. to recover pogseasion 
of certain land leased by the crown land commissioners to Ka- 
pooloku July 1, 1882, for the term of thirty years at an annual 
rental of $220 payable in advance to the commissioners or their 
successors in office, the lessee covenanting to pay the rent and 
the lease containing a proviso that upon nonpayment of the rent 
reserved it should be lawful for the commissioners and their 
successors in office without warrant or other legal process to i 
reenter and repossess the premises, a copy of the lease being 
attached to and made part of the complaint. The complaint 
avers that the lessee devised the land to Kapiolani by her will 
of November 1893, admitted to probate, as appears in probate 
record 2990, the assignment of the lease to David Kawananakoa 
and Jonah Kalanianaole by deed of February 10, 1898, and by 
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them to the defendant by deed of August 7, 1899, and that the 
defendant holds the premises without right because of failue 
to pay rent, for which the sum of $1320 was due. The district 
court gave judgment for the plaintiff on the evidence and admis- 
sions after having overruled the defendant’s plea to the juris- 
diction and demurrer. On defendant’s appeal to the cirenit 
court it renewed its plea to the jurisdiction which was based on 
the ground that title to real estate was involved in the determi- 
nation of the cause as shown by an affidavit of its managing 
director Colburn that he claims and believes that the Territory 
has no title in the land or right to maintain the action. The 
plea being overruled the defendant demurred to the complaint 
on the grounds that the Territory has no right to bring the 
action in its name by Pratt, the commissioner, or otherwise than 
in the name of the attorney general ; that the complaint does not 
show a cause of action; particularly that the Territory could 
not have leased the land July 1, 1882, as alleged in the com- 
plaint, and that the complaint does not show the title to be in 
the Territory or the defendant’s succession to the title of the 
lessee. The demurrer was overruled and jury being waived the 
defendant pleaded orally the “general issue.” The case was 
tried and judgment given for the plaintiff upon the evidence 
of the‘lease admitted against the defendant’s objection that it 
was not executed by the plaintiff and upon the defendant’s ad- 
mission that the lessee devised the leasehold to Queen Kapiolani 
whe conveyed it by deed of February 10, 1898, to David Kawa- 
nanakoa and Jonah Kalanianaole who, by deed of August 7, 
1899, conveyed to the defendant which now holds under the 
lease; that no rent has been paid by the defendant since June 
30, 1902, and that if any was due to the plaintiff at the date 
of ihe commencement of the action, September 11, 1907, it was 
the sum of $1,320. 

(1) The plea to the jurisdiction is based on the proviso in 
Sec. 1662 R. L. relating to the jurisdiction of district courts 
“that such courts shall not have cognizance of real actions nor 
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actions in which the title to real estate shall come in question.” 
Rule 15 of the supreme court, entitled “Defense of Title in 
District Courts,” provides as follows: 

“Whenever, in the District Courts, in defense of an action 
of trespass, or a suit for the summary possession of land, or 
any other action, the defendant shall plead to the jurisdiction 
in effect that the suit is a real action, or one in which the title 
to real estate is involved, such plea shall not be received by the 
court, unless accompanied by an affidavit of the defendant, set- 
ting forth the source, nature and extent of the title claimed by 
defendant to the land in question, and such further particulars 
as shall fully apprise the court of the nature of defendant’s 
claim.” 

The object of this rule was to prevent tenants from ousting 
the district court of jurisdiction in this class of cases by merely 
saving that the title to real estate would come in question and 
thereby depriving the landlord of the summary remedy given. 
by statute (Sec. 2089 R. L.) for obtaining possession of land 
“Whenever any lessee or tenant of any lands or tenements, or 
any person holding under such lessee or tenant, shall hold 
possession of such lands or tenements without right, after the 
determination of such tenancy, either by efflux of time or by 
reason of any forfeiture, under the conditions or covenants in 
any such lease.” The affidavit filed in support of the plea does 
not, as required by the rule, set forth “the source, nature and 
extent of the title claimed by defendant,” meaning his present 
title, nor “such further particulars as shall fully apprise the 
court of the nature of defendant’s claim.” It is impossible 
to say from the statement whether the defendant’s assertion of 
its belief that the title was not in the Territory, not suggesting 
where it was, was a mere pretext to obtain longer possession 
rent free or was based upon facts which would require the dis- 
trict court to pass judgment upon the title. The statute provides 
a summary method of recovering possession of land and should 
receive such reasonable construction as will not nullify its 
intended effect by enabling tenants to prolong the suit by un- 
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founded pleas. The plea was properly not received by the 
district court owing to the insufficiency of the attidavit. 

(2) The claim that the action ought to have been brought 
and entitled in the name of the Territory by the attorney 
general is based upon Sec. 2009 R. L. which authorizes the 
attorney general to bring suits for the Territory in order to 
obtain possession of any specific property, real or personal, and 
that “all such suits shall be entitled in the name of the Terri- 
tory by the attorney general of the Territory.” This action, 
however, was not brought under this section and it is contended 
by the defendant, in the absence of any showing that it was 

‘brought with the approval of the governor, the action was not 

brought under Sec. 285 R. L. providing that the commissioner 
of public lands with the approval of the governor may take 
possession of the demised premises in case of violation of any 
„of the conditions of a general lease. The approval of the gover- 
nor is not required to be in writing and may properly be pre- 
sumed to have been given. The law (Sec. 272 R. L.) places 
with the commissioner of public lands the general supervision 
of all public land which was ceded to the United States by the 
Republic of Hawaii, which included (Sec. 99 Org. Act) the 
“portion of the public domain heretofore known as crown land.” 
Sec. 273 R. L. expressly authorizes the commissioner’s sub- 
agents to bring such action as this and implies, especially in 
the county of Oahu where there are no sub-agents, that he may 
bring them himself. The Territory is a proper party to bring 
suit to recover possession of the land and the action may be 
brought in the name of the Territory by the commissioner of 
public lands, 

(3) The statement in the demurrer that the complaint does 
not show the defendant’s succession to the lessee’s title is untrue 
in fact. The objection that the complaint does not show the 
title to be in the Territory is not sustained, the court taking 
judicial notice, and it being unnecessary to aver, that the title 
in the lands formerly known as crown lands is now in the 
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United States and that the Territory is by law entitled to re- 
enter and recover possession for nonpayment of rent. Wigmore, 
Evidence, Secs. 2566, 2572, 2575; Thayer, Evidence, 283; 
U. S. v. Arredondo, 6 Pet. 710; U. 8S. v. Perot, 98 U. S. 428 
(judicial notice of laws prevailing in countries acquired by the 
. United States up to the time of acquisition); U. S. v. Chaves, 
159 U. S. 452, 459 (judicial notice of laws of Mexico prior 
to cession by treaty). 

The complaint is defective in averring that the Territory 
made the lease, a defect which is pointed out in the demurrer, 
but the lease, which is made part of the complaint, shows that 
it was made by the crown land commissioners in 1882, and 
averring that it was made ‘by the Territory may be regarded as 
“a mere clerical error which is corrected by papers which by 
reference are made part of the plea and will not render the plea - 
defective.” Briggs v. Thayer, 31 Vt. 433. It is a defect in 
form which is harmless in view of the fact appearing by the 
lease and, if the demurrer had been sustained on this ground, 
could have been amended. 

As above stated, it was unnecessary to aver the title of the 
Territory in that portion of the public lands which at the date 
of the lease were known as crown lands since judicial notice is 
taken that by Art. 95 of the constitution of the Republic of 
Hawaii the crown lands were declared to be the property of the 
Hawaiian government and that by the public land act of 1895 
those lands as part of the public domain were placed under the 
management of the commissioner of public lands, a title which 
was recognized by the joint resolution of annexation, the lands 
having been ceded by the Republic of Hawaii to, and accepted 
by, the United States, and also recognized by the organic act 
(See. 83) in continuing in force the land laws of the Republic 
of Hawaii, and (Sec. 99) declaring that the crown lands of 
August 12, 1898, were, and prior thereto, had been, the prop- 
erty of the Hawaiian government. The validity of the declara- 
tion in the constitution of the Republic of Hawaii, under which 
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the present title is derived, does not present a judicial question. 
Even assuming, but in no way admitting, that the constitu- 
tional declaration was confiseatory in its nature, this court has 
no authority to declare it to be invalid. The subsequent deriva- 
tion of the title by the United States, as above stated, is clear. 

The position here taken in refusing to regard the defendant’s 
claim that the title is otherwise than is fixed by constitutional 
law as presenting a judicial question is well illustrated in 
numerous decisions of the United States supreme court. Foster 
v, Neilson 2 Pet. 253, 316; Williams v. Suffolk Ins. Co., 13 
Pet. 414, 420; Luther v. Borden, 7 How. 1, 41, 56; Jones v. 
U. 8S. 187 U. S. 202, 213; Astiazaran v. Santa Rita L. & M. 
Co., 148 U. S. 80, 82; McCray v. U. S. 195 U. S. 27, 54; 
Wilson v. Shaw, 204 U. S. 24, 32. 

*‘ Exceptions overruled. 

W. L. Whitney, Deputy Attorney (C. R. Hemenway, Attor- 
ney General, with him on the brief), for plaintiff. 

C. W. Ashford for defendant. 


STUART TAIT v. A. J. CAMPBELL, TREASURER OF 
THE TERRITORY OF HAWAII. 


APPEAL FROM District MaarstRaTE, HoNoLULU. 
Arcurp Marcu 9, 1908, Dercivep Marcu 17, 1908. 


Hartwe tz, C.J., Witper anp Barrou, JJ. 


LIcENSES—fee—evhibiting pictures. 
A fee of $5 a performance is chargeable under Secs. 1402, 
1403, 1405 R. L. for making an exhibition of pictures moved by 
mechanical contrivance. 


OPINION OF THE COURT BY HARTWELL, C.J. 


The plaintiff brought this action under the provisions of Act 
45 S. T. 1907 to recover the sum of $5 paid to the defendant 
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under protest in order to obtain a license to exhibit for one day 
certain pictures being a series of photographs projected by 
mechanical methods in rapid succession upon a screen. 

The defendant appealed from the judgment against him ren- 
dered by the district court, claiming (1) that making a public 
exhibition of these pictures is a perfermance within Sec. 1403 
R. L.; (2) that a performance does not mean one completed 
exhibition of the pictures but includes any number of exhibitions 
which a person is entitled to view for one admission fee, it being 
agreed that the admission fee entitles one to witness the phoio- 
graphs from 2 to 12 p. m. and that the time consumed in dis- 
playing them is only about 45 minutes, the same series being 
continually repeated with 10 minute intermissions between the 
hours of 2 and 12 p. m.; (3) that the treasurer has authority 
under Secs. 1402, 1403, 1405 R. L. to demand the payment in 
advance of $5 as a license fee for each performance; (4) -that a 
license fee of $5 for each performance is not excessive, making 
the statute inoperative and void. 

As counsel for the defendant in argument readily conceded, 
adjudicated cases furnish but little assistance in the considera- 
tion of the questions here presented. As shown by the cases 
referred to (Y Cyc. 948), United States statutes prohibiting the 
copying and publishing of copyrighted dramatic or musical 
compositions are not violated by their productions through the 
agency of mechanical instruments. This is a case, however, of 
construction of the Hawaiian statute. , i 

The various provisions of the statute make no distinction in 
respect of fees between a public show or exhibition, theatrical 
and circus performances and the delivery of lectures. It re- 
quires a license for any “theater, circus, public show, lecture 


or exhibition to which an admission fee is charged or during 


which a fee is collected,” but no fee is required “if the entire 
proceeds of the performance or exhibition” go to any school, 
religious or charitable institution or for the promotion of art. 
The police may be present at and regulate any performance 
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licensed under the law for the preservation of order, decorum 
and public peace or morals and any person is punishable who 
sets up, promotes, exhibits or takes part in any theater, circus, 
public show, lecture or exhibition without having obtained a 
license or who shall violate dny of the conditions of the license 
or misrepresent to the treasurer the character of the performance 
or exhibition or who, after obtaining the license, shall give any 
obscene, indecent or immoral performance or exhibition or any 
performance or exhibition other than that authorized in the 
license. 

The exhibition in question is undoubtedly within the term 
“exhibition” as used in R. L. Sec. 1402 and while the term 
“performance” may strictly seem to be more applicable to 
theatrical and circus performances and to the delivery of a 
lecture than to the making of an exhibition of “moving pictures” 
for profit yet the latter must be regarded as a performance for 
which the statute requires not only a license but a fee. 

Only one license fee of $5 a day should be charged, or is 
charged, for a daily exhibition for which but one admission fee 
is taken. It is only by insisting that the exhibition which occu- 
pies 45 minutes is a completed performance for which a license 
fee of $5 might be charged that the plaintiff claims that the 
law would be so harsh as to be prohibitive and therefore invalid. 
The premises being untrue in fact the conclusion does not fol- 
low. 

The statute being enacted for the purpose of raising revenue 
as well as in the exercise of police power (In Re Desky, 12 Haw. 
138,) the reasonableness of a fee of $5 for each performance 
is immaterial. As was said in that case: 


“Tt may be that the legislature when it fixed the amount of 
the fee in question contemplated only occasional performances 
such as occurred here at that time and that if it had contem- 
plated daily or almost daily performances such as the petitioner 
gives, it would have imposed a lighter fee, but that is a matter 
for the legislature, not for the court.” 


Appeal sustained and judgment vacated. 
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E. C. Peters for plaintiff. 
E. W. Sutton, Deputy Attorney, (C. R. Hemenway, Attorney 
General, with him on the brief), for defendant. 


TERRITORY OF HAWAII, BY LORRIN ANDREWS, 
ATTORNEY GENERAL OF THE TERRITORY OF 
HAWAII, v. MOSES PUAHI, LIZZIE K. PUAHI 
AND TAM PONG. 


Excrrtions rrom Circurr Court, First Circuit. 
Araurp Marcu 2, 1908. Decwep Marcu 26, 1908. 


Hartwet., C.J., Wrmper anp Barrou, JJ. 


ADVERSE POSSESSION—crown lands. 
Adverse possession of crown lands cannot be shown. 
Courts—judicial question—crown lands. 

Following Territory v. Kapiolani Estate, 18 Haw. 640, a judicial 
question is not presented by a claim requiring a ruling upon the 
constitutionality of Art. 95 of the constitution of the Republic 
of Hawaii concerning the ownership of crown lands. 

PRACTICE—exceptions. 

An exception by the defendants to a denial of their motion 
to order judgment for the defendants at the close of plaintiff’s 
case on the ground that the plaintiff had not shown title does 
not present the question whether judgment for the defendart 
M. P. ought to have been given in the absence of evidence of his 
possession admitted for themselves by the other defendants, nor 
is the question presented by a general exception to the judg- 
ment as contrary to law and the evidence. 


OPINION OF THE COURT BY HARTWELL, C.J. 


The plaintiff brought ejectment to recover possession of cer- 
tain lands upon the Island of Oahu alleged in its amended 
complaint to be part of the public lands of the Territory which 
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the defendants had unjustly and contrary to law and the rights 
of the plaintiff taken into their possession and converted to 
their use and occupation, for which wrongful acts the sum of 
$2,000 was claimed as damages. The lands are described by 
metes and bounds, the area stated being 38.19 acres, excepting 
therefrom the area of six kuleanas therein described by state- 
ment of the numbers of the land awards and the areas, aggre- 
gating 3.96 acres. The defendants demurred to the amended 
complaint on several grounds which need not be stated as the 
demurrer is not now relied upon. 

The demurrer being overruled the defendants filed their 
answer denying all the allegations in the amended complaint. 
The cause was thereupon tried by the court, jurv being waived. 
The defendants admitted that the land sued for was reserved by 
Kamehameha III. for his private use and ownership by act of 
June 7, 1848, relating to the lands of His Majesty, the King, 
and of the government, and that it had not been aliened by 
Kamehameha III. or by any of his heirs or successors in title 
or by the commissioners of crown lands, the Provisional Govern- 
ment, Republic of Hawaii, the United States or the Territory. 

It was agreed that the value of the land exceeds the sum of 
$5,000, the plaintiff, however, waiving any claim for damages. 
The plaintiff introduced evidence which, as stated in the bill 
of exceptions, was sufficient to identify the land and to show 
that at the commencement of the action it was in the possession 
of the defendants Lizzie Puahi and Tam Pong, but adduced 
no evidence of occupancy at that time by the defendant Moses 
Puahi or to show title in the plaintiff other than by the defend- 
ants’ admissions above stated. 

The defendants’ motion for judgment upon the ground that 
the plaintiff had not shown title being denied they offered to 
prove that as early as 1863 one Paakai was living on the land 
in open, notorious and exclusive possession, claiming title 
against all the world and that he continued so to hold until May 
19, 1870; that the defendant Moses Puahi was born on the land 


TERRITORY v. PUAHI. 651 


in 1863 and that about May 19, 1870, said Paakai conveyed it 
to him, and that Moses Puahi and those claiming under him 
have ever since resided on the land in open, notorious and 
exclusive possession, claiming title as against all the world. 
The court refused to admit the evidence on the ground that 
adverse possession could not run in favor of the defendants 
as against the commissioners of crown lands, the Provisional 
Government, the Republic of Hawaii, the United States or the 
Territory. The court then decided in favor of the plaintiff, 
filing its written decision upon which judgment was entered. 
The defendants excepted to the rulings, decision and judgment 
as contrary to law and the evidence. 

It is stated in the defendants’ brief that the refusal to order 
judgment for the defendants, as well as the judgment for the 
plaintiff, was based upon the proposition that the title had 
accrued to the United States under the constitution of the 
Republic of Hawaii, Art. 95, and the Newlands’ Resolution 
of Annexation, and that the right of the Territory to maintain 
the action was established by the Org. Act, Secs. 91, 99. While 
admitting that “it would doubtless be too much to expect the 
circuit courts of this Territory to pass upon the constitutionality 
of the joint resolution and acts of the federal congress, and 
however much the Newlands’ Resolution and sections 91 and 
99 of the Organic Act may infringe the Constitution of the 
United States, the circuit courts of this Territory are not un- 
justly reluctant to declare such unconstitutionality,” the defend- 
ants say that ‘whether this court would be willing to venture 
upon such inquiry and determination we can only for the 
present surmise.” 

We held in Territory v. Kapiolani Estate, 18 Taw 640, 
that a judicial question is not presented by a claim requiring a 
ruling that Art. 95 of the constitution of the Republic of 
Hawaii is unconstitutional, and neither in that case nor in this 
was any reason suggested for holding the subsequent transfer 
of title to the United States invalid or unconstitutional. 
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The question of adverse possession running against crown 
lands is one upon which the language of opinions in the past 
cannot be whdlly reconciled. The crown lands were those 
reserved by Kamehameha III. in the great mahele of 1848, and 
declared by the act of June 7, 1848 (R. L. p. 1197), “to be 
the private lands of His Majesty Kamehameha III., to have 
and to hold to himself, his heirs, and successors, forever; and 
said lands shall be regulated and disposed of according to his 
royal will and pleasure subject only to the rights of tenants.” 
From that date until the act of January 3, 1865 (R. L. p. 
1226), the crown lands were alienable by the king. Estate 
Kamehameha IV., 2 Haw. 715. The question whether title 
by prescription could be acquired within this period has never 
arisen and could not arise, as upon no theory could a claim 
by prescription go back of the mahele (Kahoomana v. Moe- 
honua, 3 Haw. 635; Kanaina v. Long, 3 Haw. 332), nor ripen 
during the sixteen and a half vears intervening between the 
acts mentioned, particularly in the absence of a statute of limi- 
tations. After the passage of the first statute of limitations 
in 1870, fixing a period of twenty years, Justice Judd, in 
deciding the case of Harris v. Carter, 6 Haw. 195, 209, an 
action of ejectment brought against the commissioners of crown 
lands, said: 

“The evidence as to actual possession or occupancy of these 
Ilis was not laid fullv before me, except in the case of the Ili 
of ‘Keaahala,’ for which a lease of Kamehameha IV. is shown, 
dating in 1856, which would rebut the claim of plaintiff’s title 
by adverse possession of this Ili. 

“Tf plaintiff can show that Queen Kalama or her heirs or 
assigns have had, during twenty years last past, adverse, unin- 
terrupted and undisputed possession of any or all of the Tlis 
in question, this would be a complete bar to an action by the 
defendants to recover them.” 

In spite of the language of the majority of the court in dis- 
cussing this paragraph in Kaptolani Estate v. Cleghorn, 14 
Iaw. 330, 335, we cannot find in the pleadings in Harris v. 
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Carter any claim of the plaintiff to title by adverse possession, 
his claim of title by record being set forth at length, and the 
only allegation as to possession being the necessary averment 
that defendants were in possession. If such a claim had been 
made, it would necessarily have to be supported by parol evi- 
dence, particularly as the defendants would have to show only 
thirty-six days possession prior to the institution of the action 
to defeat such a claim, as adverse possession, according to the 
decision, would have begun upon the death of Kamehameha 
IIT., December 15, 1854, and the action was begun January 
20, 1875. Nor can we assume that the plaintiff could have 
anticipated that after he had closed his case without offering 
evidence of adverse possession the court, instead of giving 
judgment according to its decision on the paper title, would 
have reserved leave to move further. Yet the entire case was 
submitted on record evidence alone, the only “evidence as to 
actual possession or occupany” being the exhibition of a lease 
of the one ili of Keaahala from Kamehameha IV. to one John 
Watson introduced by the defendants. 

Under these circumstances we cannot consider the court’s 
statement as to what would happen if the plaintiffs could show 
certain facts in an action which might be brought by the de- 
fendants against them as anything more than obiter dictum, 
though it was doubtless relied upon by the commissioners in 
agreeing to a compromise judgment. It is also to be observed 
that though the period in question covered time subsequent to 
the act of January 3, 1863, as well as prior thereto, no con- 
sideration was given by the court to the effect of that act de- 
claring the crown lands to be the property of the king in his 
sovereign capacity, to be thenceforth alienable, and to descend 
with the crown. In Galt v. Watanuhea, 16 Haw. 652, the court 
overruled this dictum in Harris v. Carter in so far as the statute 
running after 1865 was concerned, but did not comment on the 
discussion of the latter case in Kapiolani Estate v. Cleghorn, 
14 Haw. 330, as it did not consider that discussion necessary 
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to the actual decision. In Kaptolani Estate v. Cleghorn crown 
lands were not involved, but the question before the court was 
whether the constitutional provision that the king’s private 
Jands were inviolable interrupted the running of the statute 
against private lands of Kalakaua after he became king. In 
stating that in Harris v. Carter the court had actually decided 
the very question before them the court must have assumed 
that the status of crown lands prior to 1865, so far as adverse 
possession is concerned, was identical with that of lands bought 
by Kalakaua after his accession to the throne, and was governed 
solelv by the constitutional provision under construction which 
appeared in the constitutions of 1852 and 1864. These assuinp- 
tions are certainly open to question, particularly in view of 
the distinction drawn between crown lands and private land: 
of Kamehameha IV. in Estate Kamehameha IV., 2 Haw. 715, 
but as the actual decision in Kaptolau Estate v. Cleghorn 
did not depend on this point we prefer not to go further out- 
side the exact point to be decided in this case. In our opinion 
the law is correctly stated in Galt v. Watanuhea and it is un- 
material at what period possession of crown lands began, as 
whatever might be the status prior to the act of January 3, 
1865, crown lands were thenceforth the property of the king 
in his sovereign capacity and inalienable, which would be sufi- 
cient to prevent the ripening of any title by prescription 
(United States v. Nashville, etc., Ry., 118 U. S. 120, 126), 
and any presumption of a grant in this case is not only not 
claimed but negatived by the express admission of the defend- 
ants. The trial court was therefore right in rejecting as im- 
materia] the testimony offered to show adverse possession. 

The remaining question sought to be presented by the defeud- 
ants in their exceptions is whether, in the absence of evidence 
that the defendant Moses Puahi had taken the land into his 
possession to his own use, judgment could properly be rendered 
against him, or, the action being against the defendants jointl;, 
against any of them. 
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The defendants’ motion for judgment at the close of the 
plaintiff’s case, on the ground that the plaintiff had not shown 
title, did not present the question now for the first time raised 
by the defendant Moses Puahi that there was no evidence to 
show that he was in possession at the time of, the institution of 
the action. He made no motion on this ground. If he had done 
so the evidence could readily have been supplied,. particularly 
in view of his subsequent offer to prove this very fact. Nor 
did the general exception by the defendants to the decision as 
contrary to law and the evidence present this question. 

“The object of an exception as contemplated by the statute 
is to bring to this court a specifie question of law upon whica 
the trial court has erroneously ruled to the prejudice of the 
party excepting, and not to enable a party to cast the entire case 
upon the court for review. Such a loose method of practice is 
unfair to both the opposite party and the court.” Fraga v. 
Portuguese Mut. Ben, Soc., 10 Haw. 129. , 

Exceptions overruled. 

W. L. Whitney, Deputy Attorney General (C. R. Hemen- 
way, Attorney General, with him on the brief), for plaintiff. 

C. W. Ashford for defendants. 
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No. 3. In THE MATTER or THE ASSESSMENT or TAxrs, 
H. M. von Horr Truster. Appeal from tax appeal court, 
fourth taxation division. Argued October 15, 1906. Decided 
October 16, 1906. Frear, C.J., Hartwell and Wilder, JJ. 
Appeal by the tax assessor of the fourth taxation division 
from the decision of the tax appeal court for that division 

‘sustaining a return of $140,000 as against an assess- 
ment of $393,525. The property involved is the interest 
of the taxpayer in a certain lease from the government for 
thirty years from January 1, 1890, at an annual rental of 
$4000. This interest was assessed at $75,000 until January 1, 
1899, when it was raised to $150,000, since which time the 
assessment has remained the same until this year. Most of 
the land is subleased by the taxpayer. The average net annual 
income received by the taxpayer for the past five years has been 
over $47,000. Two witnesses on behalf of the taxpayer testified 
that the return was correct. The taxpayer contends that the 
decision of the tax appeal court is justified on the evidence and 
also that the assessment is illegal in that it was not made by 
the assessor. Per curiam: No definite rule for valuing a lease- 
hold can be laid down which will fit all cases. All the facts 
and circumstances in each particular case have to be considered. 
In this case it is clearly apparent that the amount fixed by the 
tax appeal court is too low. A consideration of all of the evi- 
dence shows that the assessment should be at least $275,000. 
The contention of the taxpayer that this particular assessment 
was not made by the assessor is without merit. The decision 
of the tax appeal court is reversed and the assessment is fixed 
at $275,000. Smith € Lewis for the taxpayer. F. W. Milver- 
ton, Deputy Attorney General, for the assessor. 
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No. 27. Terrirory r. Morrra Kaizo. Petition for rehear- 
ing. Filed November 17, 1906. Decided November 23, 1906. 
Frear, C.J., Hartwell and Wilder, JJ. Per curiam: The 
petition is denied without argument. Rule 5. Geo. D. Gear 
for petitioner. 


No. 31. ABIGAIL K. CAMPBELL PARKER, JosEPH O. Carter 
AND CECIL Brown, TRUSTEES UNDER THE WILL AND OF THE Es- 
TATE oF JAMFS CAMPBELL, DECEASED, v. ABIGAIL K. CAMP- 
RELL Parker, 'AraarLr W. Kawananakoa, ALrrce K. Mac- 
FARLANE, MUREL K. CAMPBELL, a Minor, Brarrice U. 
(Mary) CAMPBELL, a Minor, Apigarr Heren KAPIOLANI 
Kawananakoa, 4 MINOR, AND ———~————— _Kawananakoa, 
A Mrnor. Petition for rehearing. Filed November 14, 
1906. Decided November 23, 1906. Frear, C.J., Hart- 
well and Wilder, JJ. This is a petition for rehearing by 
Abigail W. Kawananakoa, Alice K. Macfarlane also request- 
ing the same, of the decision which was reported in 18 Haw. 34, 
so far as it relates to the following question, namely: “Are 
the widow and children entitled to any share of the net income 
provided in the ninth and tenth clauses of the will pending 
the closing of administration.” The grounds for rehearing are 
that the court overlooked and did not consider certain portions 
of the will and that the decision on the question is open to two 
constructions and is not clear. Per curiam. This matter was 
fully argued in the briefs, all the arguments were considered 
by the court, and no portion of the will was overlooked. The 
court decided and intended to decide that the widow and chil- 
dren are not entitled at any time to any share of the net income 
referred to in the ninth and tenth clauses of the will pending 
the closing of administration. A reexamination of the matter 
strengthens that view. The petition for rehearing is denied 
without argument. Rule 5. J. J. Dunne, O. F. Peterson and 
R. W. Breckons for petitioners. 
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No. 52. S. W. Logan v. J.M. KeaLoma. Original. Argued 
and decided December 14, 1906. Frear, C.J., Hartwell 
and Wilder, JJ. The petitioner asks this court, in the exer- 
cise of its jurisdiction over county election contests under 
L. 1905, act 39, Ch. 11, to declare invalid the election of 
the respondent, who received the largest number of votes at 
the last election for supervisor of the county of Oahu for the 
districts of Koolaupoko and Koolauloa and to declare him, the 
petitioner, who received the next largest number of votes elected, 
on the ground that the respondent was not qualified to be a 
candidate for that office by reason of not having been a qualified 
elector or resident of the county for at least one year prior to 
the election. The respondent demurred on the ground, among 
others, of want of jurisdiction. The court held, orally, that this 
was not a case within its jurisdiction under the statute relating 
to county election contests (see Kanealti v. Hardy, 17 Haw. 9, 
12) and dismissed the petition. W. O. Achi for petitioner. 
Magoon & Lightfoot for respondent. 


No. 91. In tue MATTER or THE Appiioation or E. C. 
PETERS, ATrornry ĠENERAL, FOR A Writ or MANDAMUS 
AGAINST HONORABLE A. N. KEPOIKAI, CIRCUIT JUDGE OF THE 
Secon Crecurr. Original. Frear, O.J., Hartwell and Wilder, 
JJ. Argued ånd decided May 27, 1907. The writ is sought 
to compel the trial judge to order the stenographer to furnish 
the attorney general for purposes of appeal on behalf of the 
Territory, a transcript of the notes of the testimony taken dur- 
ing the trial in an action for rent of certain public lands. After 
hearing the applicant the court, without calling upon the re- 
spondent decided the case orally as follows, per Frear, C.J.: 
This ease is distinguishable from the Andrews case (16 Haw. 
483). In that the question was whether the employer, the 
Territory, was obliged to pay its own employee, the stenog- 
rapher, an additional amount for performing official duties, for 
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the performance of which he was engaged upon a salary. In 
the present case the question is whether one department of the 
government is obliged to engage a stenographer specially to per- 
form work for another department. The stenographer in this 
instance was engaged for the special purpose of taking the 
notes at the trial for the definite sum of $5 and not for the 
purpose of also transcribing the notes for that sum. The court 
had no regular stenographer. It was not obliged to go to the 
extent of employing extra services at the expense of its own 
funds for the benefit of the attorney general’s department. The 
writ is denied. F. W. Milverton, Deputy Attorney General, for 
the applicant. C. F. Clemons and D. H. Case for the respond- 
ent. 


No. 82. J. F. Humscre, Truster, v. Wong Kwar. Excep- 
tions from circuit court, first circuit. Submitted and decided 
May 29, 1907. Frear, C.J., Hartwell and Wilder, JJ. Assump- 
sit on note, Answer filed one day after time limited by statute. 
Motions to strike out answer and for order declaring default 
granted and exceptions taken. Fer curiam: The exceptions ` 
are overruled. Rev. L., Secs. 1718, 1728. See also Hackfeld 
v. Acht, 16 Haw. 489; Western Nat. Bank v. Peacock, 18 Haw. 
161; 21 Ene. Pl. & Pr. 707, 708. Thompson & Clemons 
for plaintiff. C. W. Ashford for defendant. 


No. 84. Is Re Estare or Guorce Gatsratru. Appeal 
from circuit judge, first circuit. Submitted and decided May 
29,1907. Frear, C.J., Hartwell and Wilder, JJ. The execu- 
tors filed their account crediting themselves with $530 paid to 
a surety company as a premium on their bond as executors. 
The master recommended that they be surcharged as to this 
item; the executors excepted; the circuit judge overruled the 
exception, The executors appealed. Per curiam; The item 
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was properly disallowed and the decree is affirmed. See 18 
Cyc. 285 and cases there cited,—also Adamson v. Parker, 85 
S. W. ¢Ark.) 239. Smath & Lewis and C. H. Olson for the 
executors. Holmes & Stanley and Ballou & Marz for the heirs 
and legal representatives of deceased heirs. 


No. 107. Samvuet L. Wone v. Isaac S. Kaiv. Exceptions 
from circuit court, first circuit. Submitted and decided August 
22,1907. Hartwell, C.J., Wilder and Ballou, JJ. Assumpsit 
upon four promissory notes signed by the defendant and in- 
dorsed and delivered to the plaintiff for value before maturity. 
Default having been made in payment the action was brought 
within six months thereafter. The statute requiring in such 
cases that the defendant “shall not be allowed to file an answer 
unless he shall file therewith an affidavit made by himself or 
by some person cognizant of the facts, on his behalf, that the 
defendant has a good defense to the action, on the merits, and 
stating some substantial ground of defense to the action,” (R. L. 
Sec. 1727,) the defendant filed with his answer of general denial 
an affidavit by one of his attorneys “that he is informed by said 
defendant and upon such information he alleges and avers that 
said defendant has a good defense to this action on the merits, 
to wit, that there was an entire failure of consideration for the 
promissory notes.” Upon the plaintiff’s motion the court or- 
dered the answer to be stricken from the record, declared the 
defendant in default and authorized the clerk to assess the 
amount due and enter up judgment therefor and for costs, to 
which order and judgment the defendant excepted. Per curiam: 
The case is controlled by Western Nat. Bank v. Peacock, 18 
Haw. 161. The defendant’s exceptions are accordingly over- 
ruled. W. W. Thayer for plaintiff. Magoon & Inghtfoot for 
defendant. 
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No. 100. Hoorn Wire (w.) v. Waratua AGRICULTURAL 
Co., Lro., a Corporation, Marta K. Katamaxer, Becky 
KaLAMAKEE, A Mtnor, sy J. Waitenva Kexi, Her Guaro- 
AN, E. K. Katenva anp Perker. Exceptions from circuit 
court, first circuit. Argued September 9, 1907. Decided Sep- 
tember 10, 1907. Hartwell, C.J., Wilder and Ballou, JJ. 
Action of ejectment in which the trial court at the close of the 
case directed a verdict for the defendants. The only exception 
relied on in this court is the alleged incorrectness of that ruling. 
Plaintiff claims through the children of one Kopaea, who died 
in 1888. She admits that Kopaea was disseized in 1882 and 
that the statute of limitations then began to run against her, 
but claims that, as she died in 1888 leaving minor children, no 
child was barred until five years after becoming twenty years 
of age. Per curiam: The exceptions are overruled. The 
statute clearly shows that once it begins to run against a person 
it is not suspended or interrupted during a subsequent disability 
of his heirs. R. L., Secs. 1988-1993. W. C. Achi for plaintiff. 
L. J. Warren and C. F. Peterson for defendants were not called 
upon. 


No. 124. Emirs Vizira Ovrvetra v. Marta VIEIRA SILVA 
AND Antone Joaquin Sitva. Appeal from circuit judge, 
fourth circuit. Hartwell, C.J., Wilder and Ballou, JJ. Ar- 
gued September 16, 1907. Decided September 18, 1907. It 
appears by the record and the affidavit in support of the motion 
that the decree appealed from was filed August 6, 1907, that 
the notice of appeal by defendants was filed August 9 and the 
appeal perfected August 13. On September 5, more than 
twenty days after the perfecting of the appeal, counsel for the 
appellants filed in the circuit court of the fourth cireuit a copy 
of the record for transmission to this court and the same was 
filed in this court on September 9. No direction to the stenog- 
rapher to prepare and furnish the transcript of evidence had 
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been asked of the circuit judge nor any extension of time 
requested of a justice of this court. Per curiam: No excuse 
for noncompliance with Rule 1 of this court having been made 
by the appellants, the motion to dismiss the appeal is granted. 
IV. W. Thayer for plaintiff. C. H. Olson for defendants. 


No. 113. LAHAINA AGRICULTURAL Company, LIMITED, A 
CORPORATION, v. A. Poana, Narmu, Becky Kaarar (w), Ma- 
uiai (w), Kurenu Narara (w), Kamaxa (w), Lucy K. 
SearRLe NEE Lucy K. Kaxnavro (w), anp Karewa Kuana (w). 
Exceptions from circuit court, second circuit. Submitted Sep- 
tember 24, 1907. Decided September 24, 1907. Hartwell, 
C.J., Wilder and Ballou, JJ. After the case had been sub- 
mitted plaintiff moved that the hearing on the bill of exceptións 
be reopened and the same continued for the purpose of allowing 
it to apply for an amendment to the bill of exceptions. Per 
curiam: The motion is denied, it appearing that the amend- 
ment desired, if granted, would incorporate a new exception in 
the bill of exceptions after the statutory time for allowance had 
elapsed. See Territory v. Cotton Bros., 17 Haw. 608; Kapio- 
lani Est. v. Thurston, 16 Haw. 147. 

Plaintiff then moved for leave to withdraw its bill of excep- 
tions. A majority of the court thought that the motion should 
be granted. Per curiam: The motion is granted. M. F. Pros- 
ser for plaintiff. C. W. Ashford for defendants. 


No. 116. TergrToRY or Hawar v. Au Sine, Tar Kone, 
Cuane Wone, Lum Cuoy, Hor Gir, Yona Tona, Luz 
Sum. Ko Kan, Ho Yau, An Tar, Tone Kwone, Am 
Jack, An Fat, Mau Leone, Tin Kez, Axana, CHING 
Tar, Au Pacx, Lum Loox, Cuine Sane, An Mine, Au 
Fook, Ler Cuma, Y. Ariu, Yoox Lum, Cuo Kon, Tune 
Crna, Lum Tar, An Curr, Cutne Ker, Pax Foo, An 
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On, Cnane Curone, Cuong Wo, An Mav, Yer Lina, 
Au Lone, Cuing Foox, Au Tuck, Yee Sine, Pau Line, 
Cuine Wo, Curone Soon, Tine Curona, Tav Tat, Au Ine, 
Au War, Yim Kwone, Au Nav, Lone Jonn, Sina Cuone, 
Cuaye Hone, Ler Cuoon, Pau Casar, An Ler, Cuine Hin, 
Loo Cuune, An Loox, Hoo Sone, Lez Sune, Yona Tar, Ner 
So, Cuong Hoox, Yir Yiy, An Curona, An Hane, Cuone 
See and Au Tucx. Exceptions from circuit court, first circuit. 
Hartwell, C.J., Wilder and Ballou, JJ. Motions by Territory 
argued October 3, 1907. Decided October 7, 1907. This case 
having been brought to this court upon a bill of exceptions, and 
a writ of error covering the same points having been allowed, 
the Territory obtained an order requiring defendants to elect 
between the two remedies and the defendants elected to rely 
upon the writ of error. The Territory then filed the motion 
now under consideration to dismiss the bill of exceptions upon 
the grounds, first, that the bill of exceptions was not approved 
within the time prescribed by law, and, second, that the defend- 
ants had elected to rely upon the writ of error. Before this 
motion was heard the Territory asked for a continuance upon 
it and interposed a motion that the defendants be required to 
appear before this court on a day certain then and there to abide 
by such further orders as this court might make. It was argued 
that this motion was in the interest of justice, it appearing that 
the bonds given by the defendants were conditioned upon the 
appearance of said defendants before the supreme court from 
time to time as ordered by that court, and upon said defendants 
abiding by such judgment of the supreme court as might be 
rendered. Per curiam: It is unnecessary to decide whether 
the motion requiring the appearance of the defendants would 
be granted if the exceptions were still pending before this court. 
The election of the defendants to rely upon their writ of error 
operates as an abandonment of their bill of exceptions and noth- 
ing remains with reference to it except to procure its formal 
dismissal, which follows as of course. The motion that defend- 
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ants be required to come into court is denied. The motion to 
dismiss the bill of exceptions is granted upon the second ground 
and a formal order to that effect may be entered. M. F. Prosser 
for Territory. R. W. Breckons for defendants. 


No. 57. Territory or Hawan v. Hare. Exceptions from 
circuit court, first circuit. Argued and decided January 7, 
1908. Hartwell, C.J., Wilder and Ballou, JJ. The defendant 
was found guilty by verdict of the jury of the offense of carnal 
abuse of a female under the age of ten years. He excepted to 
the entire charge given to the jury, but in argument selected a 
portion which he claims to be erroneous. The court gave the 
following instruction asked by the defendant: “If you find 
from the evidence that the defendant was so drunk that he was 
incapable of forming an intent to commit the crime, you should 
find him not guilty,” adding: “drunkenness is not a defense in 
this sort of a charge, but you may take into consideration the 
fact of drunkenness as to capacity for forming intent required, 
that is, if you find from the evidence that the defendant was too 
drunk to entertain an intent to commit this crime, then you 
should find him not guilty.” Per curiam: The exception to 
the entire charge was too general to be considered by this court 
(Territory v. Johnson, 16 Haw. 758,) although we see no error 
in the charge. Exception overruled. J. W. Cathcart, County 
Attorney, for the Territory. W. C. Achi for defendant. 


No. 15. Wiiu1am W. Bierce, Lrp., v. Cuinton J. Huron- 
Ins. Exceptions-from circuit court, first circuit. Petition for 
rehearing filed January 8, 1908. Decided February 10, 1908. 
Hartwell, C.J., Wilder and Ballou, JJ. Per curiam: The 
petition for rehearing is denied without argument under Rule 5. 
A, G. M. Robertson for plaintiff. Castle € Withington and 
J. W. Cathcart for defendant. 
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No. 53. In Re Assessment or Income Taxes HonorvLu 
Rapip Transit anD Lanp Co. Appeal from tax appeal court, 
Oahu. Submitted December 23, 1907. Decided February 20, 
1908. Hartwell, C.J., Wilder and Ballou, JJ. Per curiam: 
This is an appeal from the decision of the tax appeal court dis- 
allowing a deduction of $23,244 for loss from wear and tear 
in use claimed by the taxpayer as a proper deduction from gross 
income for the year 1906. The principles involved have been 
fully discussed In re Assessment of Income Taxes Honolulu 
Rapid Transit and Land Company, 18 Haw. 15; In re Assess- 
ment of Income Taxes Ewa Plantation Company, 18 Haw. 530. 
In regard to appellant’s claim to a nontaxable Federal fran- 
chise we may also refer to Miners Bank v. Iowa, 12 How. 1. 
The decision appealed from is affirmed. C. R. Hemenway, 
Attorney General, and M. F. Prosser for the Tax Assessor. 
Castle & Withington for the Taxpayer. 
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Harn Har Sar rv. Tur HONORABLE ALEXANDER LINDSAY, 
SECOND JUDGE OF THE Cırrorrr Court or THE First 
JUDICIAL Crrctir OF THE TERRITORY or HAWAN, AND 


Yrer Nat Soo. 
ORIGINAL, 


ARGUED OCTOBER 7, 1907. Decipep Ocroser 9, 1907. 


Berore HARTWELL, C.J., AT CHAMBERS. 


PROHIBITION—writ of. : 
A writ of prohibition will issue only “on the ground that the 
cognizance of the said cause does not belong +o such court, or 
that the cause or some collateral matter arising thereiu is 
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beyond its jurisdiction, or that it is not competent to decide ıt.” 
Sec. 2023 R. L. 
NEw TRIAL—bond to satisfy judgment. 
The filing of a bond to satisfy judgment with a motion for 
new trial is not required by Act 83, S. L. 1907, ın order to 
authorize the court to entertain the motion. 


OPINION. 


The plaintiff, having obtained a judgment in an action on a 
promissory note written in Korean characters, took out execu- 
tion which was levied by the officer, when the defendant within 
ten days after entry of the judgment filed a motion to vacate the 
judgment and for a new trial on the ground, as shown by an 
aftidavit, that the note, when correctly translated, showed that 
he was not its maker but a witness to the signature of the maker. 
A new trial was ordered but the judgment has not been vacated 
and no bond has been filed by the defendant “conditioned for 
the payment of the full amount for which such execution was 
issued in case the judgment should not be reversed or set aside 
on any appeal.” Act 83 S. L. 1907. Thereupon the plaintiff 
brought a petition for a writ of prohibition to prohibit the new 
trial, upon the filing of which petition an order to show cause 
was made. The cause shown is that the motion was filed within 
the time provided by law, that a bond was given as required by 
law and that the judge had jurisdiction to hear and determine 
the motion and to order a new trial. 

The bond filed with the motion was conditioned for payment 
by the defendant of costs further to accrue in case he should be 
defeated and that he would not to the detriment of the plaintiff 
remove or otherwise dispose of any property he might have 
liable to execution, and would have operated as a stay of execu- 
tion were it not for the proviso in the statute requiring that 
when execution shall have issued the bond be conditioned for 
payment of the amount for which it was issued in case the judg- 
ment should not be reversed. The effect of the failure to file 
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the required bond would be that the officer would go on and sell 
under the execution upon receiving a bond of indemnity, if 
he should demand it. 

Prior to the amendment of Secs. 1804 and 1805 R. L. by 
Act 36 S. L. 1905, and Act 83 S. L. 1907, a bond was required 
to be filed with a motion for a new trial, or “the motion should 
not have been entertained by the court.” Joltva v. Kaulukou, 
7 Haw. 732. The denial of the motion, when not accompanied 
by the requisite bond, was ground for dismissing a bill of excep- 
tions to the denial. Gonsalves v. Brito, 8 Tb. 255. “A suffi- 
cient bond not having been filed, the court below had no juris- 
diction to entertain the motion for a new trial.” Ferreira v. H. 
R.T. & L. Co., 16 Tb. 797. “The defendants’ failure to file the 
required bond within the ten days prescribed by the statute was 
fatal unless it was waived by the plaintiff.” Territory v. Cotton 
Bros., 17 Ib. 380. Before the statute was amended the statu- 
tory power of the trial court to grant a new trial “for any cause 
for which by law a new trial may and ought to be granted” was 
limited to cases in which the party against whom the judgment 
was rendered files a sufficient bond conditioned for payment of 
costs of the motion, if he fails to sustain it, and that he would 
not to the plaintiff’s detriment dispose of any property liable to 
execution, and in which he had given the opposite party notice 
of the motion and the grounds thereof. 

The statute, as amended, does not appear to limit the power 
of the court to order a new trial. It is silent upon the subject 
merely referring to the effect of a bond to pay the judgment in 
staying an execution which has been issued. I am inclined to 
think that a bond to satisfy the judgment is not essential to the 
exercise by the court of its jurisdiction to entertain a motion 
for a new trial, although upon proper application by the plain- 
tiff the bond might perhaps be required. 

But there are other grounds for denying the writ, which our 
statute defines as a mandate “directed to the judge and the 
party suing in any inferior court, forbidding them to proceed 
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any further in the cause, on the ground that the cognizance of 
the said cause does not belong to such court, or that the cause or 
some collateral matter arising therein is beyond its jurisdiction, 
or that it is not competent to decide it.” “Sec. 3023 R. L. Cali- 
fornia decisions, which allow the writ if “the adequacy of the 
remedy by appeal in any case is an open question,” are under a 
code provision that the writ lies where there have been proceed- 
ings “without or in excess” of jurisdiction and there “is not a 
plain, speedy and adequate remedy in the ordinary course of the 
law.” 2 Spelling’s Extraordinary Relief, Sec. 1730. If the 
statutes under which similar decisions have been made in other 
states are like the statute of California they are not applicable 
to cases arising under our statute. Gould v. Capper, 5 East 
345, appears to extend the writ to cases in which there is a 
remedy by appeal or error in order to prevent “the mischief of 
misconstruction,” but this is not the doctrine of the United 
States Supreme Court. “Although a writ of prohibition will 
lie to an inferior court, when it is acting manifestly beyond its 
jurisdiction, such writ will issue only where there is no other 
remedy. Smith v. Whitney, 116 U. S. 167; In re Cooper, 143 
U. S. 472, 495; In re Rice, 155 U. S. 396, 403; In re New 
York &c. Steamship Company, 155 U. S. 528, 531.” Helipse 
Bicycle Company v. Farrow, 199 U. S. 580. See also State v. 
Price, 8 N. J. L. 358. 

The plaintiff, if wronged, has his remedy by exception or 
error, which is exclusive in this case, the granting of the motion 
not being beyond the jurisdiction of the circuit court. 

Writ denied. 

G. A. Davis for petitioner. 

Magoon & Lightfoot for defendant. 
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In THE MATTER or THE APPLICATION oF J. ALFRED Macoon 


FoR A Wrir or Haseas Corpus on BEHALF OF 
J. M. Vivas. 


ORIGINAL. 
Arevep Decemssr 6, 1907.  Deciwep Decemger 6, 1907. 


Berore HARTWELL, C.J., AT CHAMBERS. 


ContrEMPT—mittimus. 
The statute, Sec. 3073 R. L., is imperative which requires the 
mittimus to state the circumstances of the contempt. 


OPINION. 


In the Oriemon case, 18 Haw. 102, it was claimed that the 
mittimus was illegal by reason of defectve form and ambiguity. 
The court does not appear to have passed upon the question but 
said in substance that the function of the mittimus had been 
performed when the prisoner was placed in custody, and that a 
proper mittimus could, if needed, be supplied at any time. 

That view, if applicable to this case, might obviate any dif- 
ficulty, owing to the fact that the mittimus does not state the 
circumstances of the contempt, if it were not that the statute 
in a later enactment peremptorily requires the mittimus to 
contain a recital of the circumstances of the offense. Therefore 
the Oriemon case does not control. My impression is that in 
this case the judgment may be regarded as setting forth a con- 
tempt. 

In regard to entering judgment after the mittimus was 
issued. I think we all understand that would frequently be 
the case. The magistrate might not wish to take the time to 
write it out then and there. He might do it later on after he 
had disposed of other matters pending and I see no impropriety 
in his doing so but T cannot avoid the requirement of the statute 
that the mittimus contain the statement of the offense held to be 
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contempt, and therefore it is my judgment that the petitioner 
be discharged from custody. 

A. 8. Humphreys and J. A. Magoon for petitioner. 

C. R. Hemenway, Attorney General, for respondent. 


In toe Marrer or tne Petition or Wium Notiey, 
Cuarvtes Notiry anp Maria Hueues ror a Writ oF 
ERROR. 


Brerorr HARTWELL, C.J., AT CHAMBERS. 
Maron 5, 1908. 
ORAL Statement IN ALLowine Wait. 


HARTWELL, C. J. By amendment of the Organic Act, March 
3, 1905, the appellants have a right to bring error from any 
fina] judgment of the supreme court of this Territory to the 
supreme court of the United States in all cases where the 
amount involved, exclusive of costs, exceeds the sum or value 
of $5,000. 

The petition for a writ of error from the judgment of this 
court of March 8, 1904, was denied by Chief Justice Frear 
April 24, 1906, on the ground, as I understand, that the amend- 
ment of 1905 did not apply to that judgment. The appellants 
obtained the allowance of the writ of error from a justice of the 
supreme court of the United States. Now they ask for a writ 
of error from the judgment of this court of September 27, 1907, 
that was entered by consent of the appellees. I do not know, 
for I have not read the assignment of errors, on what grounds 
they claim error in that judgment for which they ask for a 
writ of error to be granted. I will say this—I am not in the 
habit of reading assignments of error because I do not consider 
that I have anything to do with them. If the application is in 
proper form and if the conditions required by the sfatute con- 
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cerning the ground involved and by our practice and rules of 
court concerning a bond required to be filed are complied with 
I consider it to be my imperative duty, under this act that I 
have referred to, to grant the writ; that I am not at liberty to 
exercise any discretion in the matter, as in cases, for instance, 
where the writ of error is asked, not under this statute, but oa 
the ground that there is a federal question involved. There I 
can see that it would be my duty to examine the case and decide 
whether, in my opinion, there was a federal question involved, 
and if there was not it would be my duty to deny the writ. That 
is not this case however. 

Now, owing to the fact that I was attorney at the argument 
before this court of a motion for rehearing of the decision sus- 
taining the will, although it has been held in this case that this 
did not disqualify a judge—a ruling which has been followed 
in many subsequent decisions,—I asked counsel for the appii- 
cants here to inform me of the occasion to ask me for the writ. 
They showed me a cablegram from Mr. Robert Morse of Boston, 
who represents them before the United States supreme court, 
asking them to obtain the writ immediately. Going still fur- 
ther, I pressed them to ascertain and inform me why this writ 
was asked for here. They did so and have showin me a cable- 
gram from Mr. Morse, as I remember it, to the effect that the 
supreme court of the United States had reserved the question, 
as I understand, of the effect on the case of this last judgment 
—later judgment, I would say. 

Although not obliged, as I understand, to have a hearing on 
these applications for writs of error, or to notify opposing coun- 
sel of the application, for the reason that I have given for asking 
the questions of the applicants I also asked them to inforra 
counsel on the other side of the application and that I would like 
to hear any objections that they had to make. No notice was 
given and I did not intend that any notice should be given by 
the clerk in the usual form in showing cause, but it was merely 
an informal matter. Now counsel have filed, as I understand 
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from them, a statement in writing of their objections to the 
granting of this writ including, in addition to the objection to 
my acting in the matter in consequence of my having argued 
the motion for rehearing, their statement that all these errors 
assigned now—all these matters assigned as error now—were 
assigned in the former writ of error which had been dismissed, 
and they orally informed me—whether it is in the written 
statement, I can’t say— 

Mr. Stantey. It is in the written statement. 

HARTWELL, C. J. They informed me that by stipulation by 
counsel the same things it was agreed should be considered—the 
effect of the judgment of 1907—- 

Mr. Stantzy. Not the effect of the judgment, but the judg- 
ment itself, should be incorporated in the record. 

HARTWELL, C. J. The judgment itself. 

Mr. Stantey. Yes. 

Harrwetz, C. J. Very well. Well now I cannot say, as a 
matter of course, what effect that stipulation may have had 
upon the United States supreme court; they may have said that 
it should not be regarded at all. 

The reason why Mr. Morse, whom I have known for over 
fifty years, should have cabled for this writ to be issued here is 
something that I can’t understand. I am told by Mr. Prosser, 
one of the attorneys for the applicants, that Mr. Morse had been 
advised by him that he was about to leave for Washington next 
Friday—tomorrow, and I can infer, if I wish fo theorize about 
the matter, that Mr. Morse wanted to save himself a trip to 
Washington, and it is possible that his professional engagements 
are such that he would like to have the writ go right on here-~ 
that I can understand. But whatever his reasons, I don’t see 
how I have the right, and I certainly don’t dare, to refuse the 
writ. I am not.ill nor absent from the Territory and therefore 
this matter cannot be brought before anybody else but myself. 

The filing of the written objections to the writ is probably 
unauthorized, this being not a formal proceeding, and I wiil 
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candidly inform counsel that 1 should order that, of my own 
motion, to be struck from the record but for the fact of its per- 
sonal statement concerning myself. Therefore, allowing it to 
stand is not to be deemed as a precedent for similar matters in 
the future, and the writ may be taken out. 


DECISION NOT HERETOFORE REPORTED. 


Pioneer Mitt Company, Limiten, v. E. H. Harr AND 
Mosu MEHEULA. 


APPEAL FROM CIRCUIT JUDGE, Seconp Creu. 
Areurp December 19, 1905. Decinep Decemeer 19, 1905. 


HARTWELL anp Wiper, JJ., anp Crrcurr Juper De Borr 
IN PLACE OF FREAR, C.J. 


Harrwett, J. In arguing this appeal from Judge Kepoi- 
kai’s decree for an injunction, it will not be necessary to con- 
sider any matters except the averments in the bill, the question 
being whether they sustain the decree or not. The matters men- 
tioned in the motion to advance the case and in the affidavits 
filed in that motion, are not before the court on this appeal, nor 
is the question whether the order was void which was made by 
Judge Kepoikai, when outside of his circuit, open to considera- 
tion,—the respondent having waived the right to question its 
validity by his general appearance. 

Personally I have very great doubt whether the order had 
validity, notwithstanding the suggestion made by counsel in one 
of their affidavits that the Cotton Bros. case depended on 
whether Judge Gear’s order was valid or not; I am interested 
in that case and certainly hope that my feeling on this matter 
will not affect my colleagues who sit on that question, But 
whether it does or not makes no difference, 
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Another thing is not to be considered now, and that is whether 
the appeal ought to have contained an averment that this court 
had decided that there was no equitable right for delay. This 
court had decided that the circumstances, which are the same 
as presented in the bill, did not constitute an equitable right on 
the part of the defendant in the ejectment case for delay until 
it could learn the result of its application for a writ of error. 
Practically the question is now whether that decision was right 
or wrong. If it was wrong it is the duty of this court to reverse 
itself and it would not hesitate to do so. We think that the 
burden is on the appellee to show that the decision was wrong, 
in other words, to maintain its position that it has an equitable 
right for delay. 

Mr. Kinney. We accept cheerfully the ruling of the court 
as to what is now before the court, only in view of the sugges- 
tion made that the absence of certain allegations in the bill call 
for explanation we wish it to appear upon the record that we 
have prepared the affidavits to explain our good faith. 

HARTWELL, J. You will have opportunity to do that if it is 
desired, but not on this occasion. 

Mr. Kinney. We come prepared to offer affidavits explain- 
ing just how that happened and happened in perfect keeping 
with good faith on our part. . 

HarrtwELL, J. That was said by Mr. Derby on the motion 
to advance. 

Mr. Kinnzy. We accept the-ruling of the court, but I 
wanted to state that we have the affidavits drawn and came ready 
to present them. We would not want it to appear upon the 
record that we allowed the matter to pass without our attention 
to the question of good faith. We might not have been within 
our rights, but there is no bad faith on the part of counsel before 
the court. I have examined these affidavits and feel that the 
court will be entirely satisfied with the good faith of counsel—I 
simply wish to have it appear here that we were ready and 
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willing to make the explanation now or at any other time the 
court suggests. 

HARTWELL, J. At the proper time we shall be ready to hear 
anything that is sought to be presented on the subject. The 
question is not now before the court. 

Mr. Kinney. Then we will assume that the court is satisfied 
with our good faith. Whether we made a mistake or not is a 
different thing. 

HARTWELL, J. There is no ruling on the subject one way 
or the other because there is no occasion for it. 

After argument on the question whether an equitable right is 
established under the circumstances of the case under any of 
the rules or doctrines of equitable jurisprudence the court gave 
an oral opinion as follows: 


ORAL OPINION. 


HARTWELL, J. All the considerations which have been pro- 
sented today were presented before this court upon the motion 
of the Pioneer Mill Company to delay notifying the circuit 
court of the decision overruling the exceptions. The views of 
counsel have been expressed with force, incisiveness and strength 
and yet they fail to satisfy us that we have any right to inter- 
vene. The argument takes it for granted that a right of appeal 
exists on the part of the defendant in the ejectment case because 
it asserts that it does. While we have disclaimed any suggestion 
that the attempted appeal is based on frivolous reasons it 
remains true that the case is precisely the same as if there were 
no meritorious defense; the rule would be the same if there is a 
right to delay the proceedings; whether applied for by a deserv- 
ing or an undeserving defendant; this court could not distin- 
guish I take it ;—it is not a question of the propriety but of the 
right of the appeal. The California case cited, in which the 
supreme court held that, in aid of its own appellate jurisdiction, 
it makes such orders or rules as to render its jurisdiction effect- 
ive, does not touch the question of the right claimed by the 
defendant to take out a writ of error. We do not for a moment 
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conceive that this court can stay an act of Congress or do any- 
thing whatsoever towards frustrating or nullifying an act or 
abridging the right of appeal given by the recent amendment of 
the Organic Act. But we fail to see, and counsel have not 
pointed out, any statutory power to give the defendant sufficient 
time within which to ascertain whether the United States 
Supreme Court decides that it has a right to a writ of error. 
Legislation could authorize the exercise of such power, but it 
would be an usurpation of power for us to undertake to do 
what the legislature has not authorized. A statute could make ' 
provision against oppressive or unfounded appeals, and for 
appellants’ bonds for it is uncertain whether voluntary bonds, 
not authorized by statute, can be enforced. - Take for illustration 
a case in which a party seeks to appeal on the ground that his 
constitutional rights are affected in a case in which he has 
obtained no ruling on the right and in which the record fails to 
show that the question was raised. An assertion made for the 
first time after the decision that he has a right to appeal because 
his constitutional rights are affected would not, I suppose, auth- 
orize a stay of proceedings until he should assert that rght. 

If a party fails to make out a case at the trial which shows 
that it is within the amendment of the Organic Act concerning 
appeals, in a manner which this court can recognize, he has 
only himself to blame and cannot correctly say that this court 
is frustrating his right of appeal by failing to intervene and 
help out his attempt to carry the case up. We have considered 
the matter in all its aspects; we are aware of the importance of 
the matter and would not reassert that ruling without due con- 
sideration of its significance, and yet, we cannot shrink from 
the duty, when it appears to be absolutely clear, of declining to 
assert a power not given us by statute and not within any estab- 
lished doctrine of equity jurisprudence. 

The decree appealed from is reversed and the bill is dis- 
missed. 

C. W. Ashford for appellant. 

W. A. Kinney and S. H. Derby for appellee. 


RESOLUTIONS OF THE BAR. 


Wuerras, Honoraste Watter F. Frear, Chief Justice of 
the Supreme Court of Hawaii, is about to retire from the posi- 
tion which he has occupied since the 5th day of July, 1900; 

Rezso.vep, That the members of the bar of this court, desir- 
ing to record their tribute to the unfailing courtesy, sturdy hon- 
esty, and marked ability with which Chief Justice Frear has 
performed the duties of his high office, hereby express their sin- 
cere regret at the loss of the services of a good and upright 
judge whose great patience, unremitting diligence and unswerv- 
ing devotion to duty has at all times commanded their appre- 
ciation and respect ; 

RESOLVED FURTHER, That the members of this bar tender to 
Judge Frear their cordial congratulations upon his appoint- 
ment to the office of Governor of Hawaii, wishing him the full- 
est measure of success in his new office; 

REsotvep atso, That a copy of these resolutions be handed 
to Chief Justice Frear. 

Honolulu, August 15th, 1907. 


Wuereas, Honorasie Henry E, Hieuton, a member of the 
Bar of the Territory of Hawaii, died in this city on the 4th 
day of January, 1907; 

ResotveD, That the death of Honorable Henry E. Highton 
caused profound sorrow and deep regret to his associates in the 
profession and practice of law; 

Resotvep, That we, members of the Bar of Hawaii, bear wit- 
ness that Honorable Henry E. Highton, during his long career 
in the profession was distinguished by ability, honesty and 
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high character; that he was devoted and faithful in public, pro- 
fessional and private life; of a kind disposition, and faithful in 
friendship and manly in contest. 

Rusonvep, That we extend to the sorrowing widow and to 
the near relatives of our deceased brother, our heartfelt. sym- 
pathy. 

Resotvep, That these resolutions be adopted by the members 
of the Bar of the Supreme Court of the Territory of Hawaii, 
and the court be moved to enter them upon the minutes of the 
court, that a copy of them be presented to widow of the de- 
ceased, and to the public press. 

Honolulu, January 7, 1907. 


WueEkeas, it has pleased God to take from us the HONORABLE 
Grorage Davip Gear, a member" of the Bar of the Supreme 
Court of the Territory of Hawaii and of the Bar Association of 
the Hawaiian Islands, and formerly Judge of the Circuit Cqurt 
of the First Judicial Circuit, be it 

Resotvep, That we, the members of the Bar of said Supreme 
Court and of the Bar Association aforesaid, do hereby render 
tribute to the independence, fairness and impartiality of our 
deceased brother in the administration of the office of Circuit 
Judge, to his extraordinary grasp of basic legal principals and 
wide knowledge of the law, to his industry, force and ability 
as an attorney at the bar, and to his geniality, broad-mindedness, 
progressiveness and spirit of generosity and charity as a man; 
and 

That we tender to his widow and members of his family our 
sincere sympathy in their loss, 

That these resolutions be presented to the Supreme Court of 
the Territory of Hawaii for entry upon its records, and that a 
copy thereof be forwarded to the widow of our deceased brother. 

Honolulu, May 14, 1907. 
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Wuereas, it has pleased God to take from us CHARLES 
CREIGHTON, a member of the Bar of this Court, be it 

ResoLtvep, That we, the members of the Bar of the Supreme 
Court of the Territory of Hawaii, do hereby express our deep 
sorrow at the death of our brother who has been called hence in 
the prime of his life; 

Be rT FuRTHER REsoLvep, That we tender to the members of 
the family of the deceased our sincere sympathy with them in 
their affliction. 

That these resolutions be presented to the Supreme Comt 
and motion made for their entry upon the record. 

Honolulu, December 2, 1907. 


The Honoraste Wixiiam Austin Waitwa, recently an 
Associate Justice of the Supreme Court of this Territory, hav- 
ing been removed from amongst us by death, the Bar Associ- 
ation of the Hawaiian Islands respectfully presents to this 
Vourt as a mark of respect the following resolutions: 

Resotvep, That the members of the Bar of this Court do 
hereby express their appreciation of the high integrity and 
ability of the late Judge Whiting, both as an occupant of the 
Bench and as a member of the Bar, and do sincerely mourn the 
loss which the Court, the Bar, and the community have sus- 
tained in his death; 

Resotvep, That this Court do now adjourn out of respect to 
the memory of the deceased ; 

Resotvep, That these Resolutions be entered upon the rec- 
ords of this Court. 

Honolulu, January 29, 1908. 
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ACCOUNT STATED. 
1. Evidence held to support decision. Yee Chin v. Yuen 
Kau, 427, 
2. Evidence of plaintiff’s reasons for not bringing suit earlier 
held admissible after proof by defendant on cross-examination of 
the date of original gale. bid. 

ACKNOWLEDGMENTS. 
1. A certificate will be upheld when substance is found. 
Dreier v. Holt, 179. 
2. A mortgage should be recorded though not acknowledged 
by a wife who has signed in release of her dower, Ibid. 

ACTION. 
1. Income and property taxes are distinct causes of actiou 
and judgment for one does not bar an action for another. Holt 
v. Wong Kwai, 13. 
2. A complaint in an action brought in a district court for 
taxes assessed against the person and property of defendant 
for two years is not demurrable on the ground that it contains 
separate causes of action without being separately stated. Holt 
v. Peacock, 502. 
3. In a statutory action to quiet title, when there is no mis- 
joinder on its face of the complaint, defendants cannot by the 
nature of their answers, disclaiming and claiming as to different 
parcels, cause a misjoinder and dismissal of the action. Lahaina 
Agr. Co. v. Poaha, 494. g 

ADVERSE POSSESSION. 
1. Wrongful admission of testimony that a defendant had not 
held adverse possession, held harmiess in this case. Brown 
v, Spreckels, 91. 
2. An instruction that jury must be satisfled by a preponder- 
ance of the evidence that the defendants have clearly proven 
adverse possession is not erroneous. Ibid. 
3. When lost grant is presumed. Ibid. 
4. Evidence held to show ouster ag to land below high water 
mark. Ibid. 
5. Exclusive use of land fenced off by the owner under mis- 
take of her true boundary may be adverse possession and bar 
the owner although the adjoining land be held under lease 
and the lessee who claims the adverse possession knows that 
the fence is not the true boundary. Wilder v. Macfarlane, 121. 
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ADVERSE POSSESSION—Continued. 
6. The successive lessees of land who successively hold adverse 
possession of adjoining land do so by successive acts of dis- 
seisin in absence of any conveyance of the land, and there can 
be no tacking of the adverse possession. Ibid. 
7. Evidence held to sustain judgment of adverse possession 
of purchaser from an owner of ahupuaa as against owner of 
kuleana. Kaae v. Richardson, 503. 
8. Adverse possession does not run against crown lands. 
Territory v. Puahi, 649, 


AMENDMENT. 

i. After service of a district court summons by delivery of a 
copy it can be amended by inserting the magistrate’s name. 
Hackfeld v. Coerper, 585. . 

2. The couri has no power to add a third party as plaintiff 
without the plaintiff’s consent but if plaintiff, after plea of non- 
joinder is sustaıned, does not ask to amend, he should be non- 
suited. Silva v. De Freitas, 613. 


ANNUITIES. 
An agreemeni by the grantees of extensive real and personal 
property to pay an annuity to a charitable institution from all 
the property conveyed to them created no equitable lien on the 
real estate. In re Lewers & Cooke, Ltd., 497. 


APPEAL AND ERROR, 
1. Where trial judge denies motion to amend transcript of 
evidence in accordance with affidavits by adding certain evidence 
an appeal will be dismissed if it does not appear whether the 
judge believed that the evidence had not been given as claimed 
or that he thought that, if given, it was immaterial to the case. 
Correia v. Tam Chong et al., 5. 
2. In computing time within which a notice of appeal must 
be filed, Sunday is excluded when it would be the last day if 
included. Scott v. Linder,’ 7. 
3. Refusal to allow certain evidence as to dangerous char- 
acter of deceased in murder case, held not harmful to defend- 
ant, as a large amount of other evidence was admitted, and 
judgment affirmed. Territory v. Morita Kaizo, 28. 
4. A question of law arising in exercise of incidental or ancil- 
lary jurisdiction of a judge at chambers in a term case in the 
circuit court should be brought to the Supreme Court on excep- 
tions or error and not on appeal. Western Nat. Bank v. Peo 
cock, 161. 
5. An appeal from a judgment by default should be dismissed, 
Mills v. Walker, 243. ‘ 
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APPEAL AND ERROR—Continued. 


* 


6. Rehearing on ground of mistake and error denied. Forrester 
v. Hurtt, 256, ‘ 

7. One cannot appeal from a decree which is not final with 
out consent of judge, and one cannot select a part of a decree 
and appeal from that part alone. Tax Assessor v. Makee Sug. 
Co., 267. 

8. Where act enjoined is performed after decision of supreme 
court dismissing the bill but before entry of decree, the supreme 
court will not continue injunction for the purposes of an appeal 
to U. S. Supreme Court. McCandless v. Carter, 269. 


9. On appeal from a district to a circuit court, costs accrued 
must be paid in criminal ag well as civil cases. Territory of 
Hawaii v. Kauai, 341. 

10. Where the supreme court of the Territory sustains some 
of the defendant’s exceptions and does not consider others, 
those sustained being decisive, and the decision is afterwards 
reversed by the supreme court of the U. S., the defendant is 
entitled upon filing of the mandate of the supreme court of 
the U. S. to a hearing on any points raised by his bill of excep- 
tions not covered by the opinion of the supreme courg of the 
United States. Bierce v. Hutchins, 374. 


11. Where only one plaintiff in error is named, the insufficient 
description of others as “67 others” will be treated as surplus- 
age. Territory of Hawaii v. Ah Sing, 392. . 

12. One of several defendants in a criminal action may sue out 
a writ of error. Ibid. 

13. A writ of error is properly served on defendant in error 
by service of a capy of the assignment of errors with notice 
from counsel that a writ has issued, Ibid. A 

14. A defendant in a suit for an injunction is not entitled to 
present a new defense after the case has been remanded from 
the supreme court with a decision reversing a decree of the 
trial court which dismissed the bill. 0O. R. & L. Co. v. Arm- 
strong, 429. 

15. It is too late for a new defendant to intervene on an 
injunction suit after the same has been tried, appealed to 
supreme court and remanded with a decision reversing a decree 
of the trial court which dismissed the bill. Jbid. 

16. Appeal by intervenor. Ibid. 

17. U. S. Practice Act of April 7, 1874, 18 U. S. Stat, 27, ‘is in 
force here. Bierce v. Hutchins, 511. 

18. An order approving an annual account is appealable hy 
co-executors who appear and object to the same. state of 
Enos, 542. 
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APPEAL AND ERROR—Continued, 
19. Appeal to supreme court dismissed for failure to file record 
within twenty days after perfecting of the appeal under Rule }, 
supreme court. Oliveira v. Silva, 662. 


20. Writ of error from supreme court of United States al- 
lowed by chief justice of Territory over objections that all mat- 
ters assigned as error were assigned in a former writ which 
has been dismissed and that the chief justice is disqualified 
having been of counsel and argued a motion for rehearing. In 
re Notley, 671. 


21. Decree of circuit judge for injunction pending application 
for writ of error from United States supreme court, set aside. 
Pioneer Mill Co. v. Hart, 674. 


22, A decree which could be based on certain findings standing 
by themselves, will be set aside when based on a finding “that 
the conveyance was for the purpose of satisfying claims other 
than the judgment at law in favor of the plaintiff.” Correia 
v. Tam Chong et al., 1, 


23. A decree setting aside a conveyance as made to defraud 
creditors improperly provides for issuance of an execution for 
thé attachment of the property described in the conveyance. Ibid. 
24. Supreme Court on appeal may assess property of corpora- 
tion as combined property even if the tax appeal court assessed 
it as separate items. In re Taxes H. R. T. € L. Co., 15, 666. 


"25. A Circuit Judge is without jurisdiction to vacate a decree 
after an appeal from it has been allowed and taken to the 
Supreme Court. McCandless v. Carter, 218. 


26. Mandamus lies to compel issuance of certificate of appeal 
by a tax assessor in case of assessment on income when appeal 
is from whole assessment and not from difference between 
return and assessment. Ewa Plantation Co, v. Tar Assessor, 362. 
27. A writ of prohibition will not issue to prevent a court from 
proceeding with a new trial after wrongfully granting a motion 
therefor. The proper remedy is by exception or writ of error. 
Harh Hak Sae v. Lindsay, 666. 
APPEARANCE, 


1. A demurrer is a general appearance and waives service. 
Mills v. Walker, 243. 


2. A motion to recall execution in a tax case, on grounds of 
lack of jurisdiction of the subject matter is a general appear 
ance and waives defects in service. Maile v. Tax Assessor, 307. 
3. Defective service on a corporation as garnishee may te 
waived by general appearance of the garnishee. Ferreira v. 
Kamo, 593. 
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APPEARANCE—Continued. 

4. General appearance by an attorney employed for defend- 
ants by an agent authorized to do every kind of business cf 
what nature soever, waives defects in service. Oliveira v. Silva, 
602. 

5. General appearance waives right to question validity of an 
order made by a circuit judge when outside of his circuit. 
Pioneer Mill Co. v. Hart, 674. 


ASSAULT AND BATTERY. 
1. Drunkenness as defense to charge of carnal abuse of a 
female under the age of ten years. Territory v. Hale, 665. 
ASSUMPSIT. 
1. An action may be maintained on a completed joint oral con- 
tract notwithstanding that its terms were reduced to writing 
if the written contract is ineffective through failure of one of 
the joint promisors to sign it, Testa v. Kahahavwai, 209. 
` 2, The word “trustees” in a contract held to be descriptive only 
and not to relieve parties of personal liability. Ibid. 
3. Indebitatus assumpsit as for work and labor done, may 
be maintained, notwithstanding proof of an express contract, 
when the plaintiff has performed his part and the defendant 
has merely to pay the agreed price or when the contract has 
been partly performed by the plaintiff and then terminated 
through fault of the defendants, Ibid. 
4. Income and property taxes are distinct causes of action and 
judgment for one dces not bar an action for another. Holt v. 
Wong Kwai, 13. 
ATTACHMENT. 
1. Probable cause as defense in action for wrongful attach- 
ment is for the court, not for the jury to pass upon if the evi- 
dence is undisputed. Peacock v. Rothwell, 464. 
2. Complaint held to have sufficiently averred malice and 
want of probable cause. Ibid. 
3. Held a legal fraud upon creditors in removing property is 
shown, but is unnecessary in attachment in actions upon. un- 
liquidated demands brought in circuit courts. Tbid. 
ATTORNEY AND CLIENT. 
1. Counsel fees may be allowed as damages under an injunc- 
tion bond conditioned for the payment of “all costs, charges 
and damages sustained” notwithstanding a contrary decision of 
the federal supreme court made before annexation. Ruben- 
stein v. Hackfeld & Co., 126. 
2. Counsel fees unreasonably incurred to obtain an injunction 
not allowed as damages under the injunction bond. Middle- 
ditch v. Kalanianaole, 272. 
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ATTORNEY AND CLIENT—Continued. 


3. Attorney’s fees allowed defendants in probate court held 
excessive. Long v. Holt, 290, 

4. An announcement at the auction by an attorney in general 
charge of a foreclosure sale that immediate possession will be 
given of the mortgaged premises to the purchaser binds the 
mortgagee. Cummings v. Pioneer Bldg. & Loan Assn., 349. 

5. Having been attorney for a party in a cause, does not dis- 
qualify a judge. Bierce v. Hutchins, 374. 

6. General appearance by an attorney employed for defendants 
by an agent authorized to do every kind ef business of what 
nature soever, waives defects in bervice. Oliveira v, Silva, 602. 


AUCTIONS. 


1. Where the auctioneer announces in a foreclosure sale by 
authority of the mortgagee’s attorney that immediate posses- 
sion will be given, and inserts in memo. signed by him “posses- 
sion given at once,” such agreement is not merged in a deed, is 
not nudum pactum, is within scope of attorney’s apparent author- 
ity and in compliance with statute of frauds. Oummings v. 
Pioneer Bldg. d Loan Assn., 349. 


AWARD. 


1. Where a land commission award and patent describe land 
by courses and distances that being to the upper side of a 
street near the shore and parallel to it, and also by a natural 
monument and diagram to the edge of the sea, title held to 
extend to low water mark. Brown v. Spreckels, 91. 

2. A land commission award is a final adjudication of all claims 
to the land awarded existing prior to December 10, 1845. In re 
Lewers & Cooke, 625. 


AWNINGS. 


BAIL. 


The counties have no power to prohibit by ordinance an act 
already made penal by territorial statute and ordinance 9 of 
County of Oahu, relating to gutters on awnings, is void as con- 
flicting with R. L. Sec, 959 covering this same subject. Terri- 
tory v. McCandless, 616. 


1, Bail refused pending appeal from judgment on a writ of 
habeas corpus remanding a convicted prisoner to custody, since 
no proceeding is pending to secure a review of the action in 
which petitioner was convicted. In re Ching Tai, 473. 

2. A bail bond is not admissible as proof of identity of defend- 
ant unless its execution be first proved. Territory v. Ah 
Sing, 470. 


BALLOTS. 


1. Classes of ballots held valid when defects inconspicuous and 
not apparently of evil intent. Brown v. Iaukea, 131. 
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BALLOTS—Continued. 


2. The county act requires: the names of candidates for all 
‘classes of county officers to be placed on the same ballot. Ibid. 


` BANKS AND BANKING. 


1. National bank shares are not “public stocks” and cannot be 
taxed as such. In re Taxes of Robinson, 425. 


BILLS AND NOTES. 


BILL 


1. Want of consideration to an acceptor of a bill of exchange 
is no defense in an action against him by the payee. Western 
Nat, Bank v. Peacock & Co., 161, 

2. Judgment by default may be entered in suit on a bill of 
exchange if the affidavit of defense filed with the answer does 
not set up a sufficient defense. Ibid. Wong v. Kaiu, 661. 

8. Indorsement by an internal revenue collector that penalty 
and tax for post stamping is paid is no part of the note and there 
is no variance if sueh indorsement is not set. out in the com- 
plaint. Henry v. Brown, 263. 

4. Refusal to allow amendment to answer in suit on note 
nearly a year after suit was begun held not abuse of discretion. 
Porter v. Kapiolani Est., Ltd., 299. 

5. Defense that note was for accommodation and beyond power 
of defendant corporation is not a defense of “illegality” within 
meaning of rule 4 circuit courts (9 Haw. 716). Ibid. 

6. The payee intended but incorrectly named in a note may 
maintain an action upon it. Ibid. 

7. A consideration is presumed in the case of commercial 
paper. Ibid. 

8. Notes signed in name of a corporation by its vice presi- 
dent and treasurer and bearing its seal are presumed to have 
been issued by authority of the corporation, Ibid. 

9. Evidence held to sustain judgment for defendant in suit 
on note. Fullerton v. Pearce, 306. 

10. Execution of note held proved by proof of signature. Bot- 
tomley v. Hall, 412. 

11. An unstamped note issued while war revenue tax was in 
force cannot be received in evidence until properly post stamped 
according to law. Ibid. 


OF EXCEPTIONS. 

1, An allowance of a bill of exceptions to the overruling of a 
demurrer indicates that the judge thinks this “advisable for a 
more speedy determination of the case” though this be not cer- 
tified expressly. Silva v. Inter Is. 8. Nav. Co., 328. 

2. When the Supreme Court of the Territory passes on part 
only of the exceptions of a defendant considering those decisive 
fn his favor, and its decision is reversed by the Supreme Court 
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BILL OF EXCEPTIONS—Continued. 
of the United States, the defendant is entitled upon filing of 
the mandate of the Supreme Court of the United States to a 
hearing on any points raised by his bill of exceptions not 
covered by the opinion of the United States Supreme Court. 
Bierce v. Hutchins, 374. 
3. A bill of exceptions may not be amended so as to incorporate 
a new exception after the statutory time for allowance has 
passed. Lahaina Agr. Co. v. Poaha, 663. 
4. Where parties file bill of exceptions and also take writ of 
error and elect to rely upon the writ of error, their election 
operates as an abandonment of their bill of exceptions and 
nothing remains with reference to it except to procure its for- 
mal dismissal. Territory v. Ah Sing, 663. 
BONDS. 
1. Sureties on the official bond of-a clerk in the bureau of 
waterworks, whose duties are nowhere defined by law, are not 
liable for his failure to account for moneys payable by law to 
the superintendent of waterworks. Supt. of Public Works v. 
Richardson, 523. 
2. “Capital issues” do not include bonds in provision of Act 
88 Laws of 1905, making a minimum for assessments of public 
utility corporations. In re Taxes H. R. T. & L. Co., 15, 666. 
3. Counsel fees may be allowed as damages under an injunc- 
tion bond conditioned for the payment of “all costs, charges 
and damages sustained” notwithstanding a contrary decision 
of the Federal Supreme Court made before annexation. Ruben- 
stein v. Hackfeld & Co., 126. : 
4. A bail bond is not admissible as proof of identity of defend- 
ant unless its execution be first proved. Territory v. Ah 
Sing, 470. 
5. A bond to satisfy the judgment is not essential to give a 
court jurisdiction to grant a motion for a new trial. Harh, 
Hak Sae v. Lindsay, 666. 


BOUNDARIES. 
1. A boundary line shown by an unambiguous survey with 
metes and bounds adjudicated by a commissioner of bound- 
aries and followed in a Land Patent may not be modified by 
extraneous evidence. The Territory is estopped from disputing 
description in a Land Patent. Territory of Hawaii v. Kapia- 
lani Est., Ltd., 394. 

CANCELLATION OF INSTRUMENTS. 
1. A đecree which could be based on certain findings standing 
by themselves, will be set aside when based on a finding “that 
the conveyance was for the purpose of satisfying claims other 
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CANCELLATION OF INSTRUMENTS—Continued. 
than the judgment at law in favor of the plaintiff.” Correia v. 
Tam Chong, et al., 1. 
2. Decree dismissing a bill to cancel a deed for fraud and uv- 
due influence is affirmed on the evidence. Kaiu v. Kaeo, 398, 


CASES IN HAWAIIAN REPORTS, APPROVED, CITED, DISTIN. 
GUISHED OR REVERSED. q 


Ah Chew v. Wong Kwai, 3 H., 85: Peacock v. Rothwell, 468. 

Ahmi v. Cornwell, 14 H., 301: Silva v. Inter-Island S. Nav, Co., 330. 

Akoe v. Hayselden, 6 H., 534: Ewa Plantation Co. v. Tax Assessor, 
366; 

Akowai v. Lupong, 4 H., 259: Kaae v. Richardson, 505. 

Alau v. Parke, 5 H., 2: Peacock v. Rothwell, 468. 

Aldrich v. Robinson, 2 H., 606: Long v. Holt, 295. 

Alina, Estate of, 13 H., 388: Estate of Enos, 552. 

Allen v, Lucas, 15 H., 52; Peterson v. Waialua Agr. Co., 159. 

Andrews, In re, 16 H., 483: Ex Rel Peters, 659. 

Assessor v. Rapid Transit Co., 15 H., 3: Assessor v. Wailuku Sugar 
Co., 424, 

Banning, Estate of, 9 H., 453, 457: Estate of Enos, 546. 

Bierce v. Hutchins, 16 H., 418, 717: Bierce v, Hutchins, 374, 516. 

Bierce v. Hutchins, 18 H., 374: Bierce v. Hutchins, 18 H., 515; O. R. 
& L. Co. v. Armstrong, 431. 

Bierce v, McChesney, 16 H., 258: Bierce v. Hutchins, 515. 

Bishop, Estate of, 5 H., 288: Kalaeokekoi v. Wailuku Sugar Co., 384. 

Bishop v, Gulick, 7 H., 627: Tax Assessor v. Wood, 485. 

Bishop v. Namakalaa, 2 H., 238: Atcherley v. Lewers & Cooke, 636. 

Black v, Castle, 7 H., 273: Holmes v. Serrao, 27. 

Bowler v. McIntyre, 9 H., 306: Territory v. Ah Sing, 393. 

Bradley v. Thurston, 7 H., 533: Ewa Plantation v. Tax Assessor, 366. 

Brash, In Re Estate of, 15 H., 376: Long v. Holt, 297. 

Brown v. Carter, 15 H., 333: Rodrigues v. Portuguese “Mutual Ben- 
efit Society, 322. 

Brown v, Carter, 15 H., 350: Territory v. Rapid Transit Co., 557. 

Brown v. Iaukea, 18 H., 131: Cornwell v. Kalue, 168. 

Brown v. Spreckels, 14 H., 399: Brown v. Spreckels, 93. 

Brown v. Spreckels, 18 H., 91: Tsuruda v. Farm, 436. 

Bunhichi v. Rapid Transit Co., 18 H., 475: Heleluhe v. Rapid Transit 
Co., 484. 

Butterfield v. Akoi, 12 H., 343: Peterson v. Waialua Agr. Co., 160. 

Butterfield v. Bon, 12 H., 337; Peterson v. Waialua Agr. Co., 158. 

Byrne v. Allen, 10 H., 668: Middleditch v. Kalanianaole, 275. 

Byrne v. Orpheum Co., 16 H., 786: Western Nat. Bank v. Peacock, 163. 

Campbell-Parker v. Campbell-Parker, 18 H., 34: Parker v. Parker, 658 

Carter v. Carter, 10 H., 687: Carter yv. Davis, 442, 455, 
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Carter v. Carter, 14 H., 505: Carter v. Davis, 442. 

Carter v. Gear, 16 H., 242: Western Nat. Bank v. Peacock, 163. 

Carter v. Wing Chong Wai Co., 12 H., 296: Peacock v. Rothwell, 467. 

Castle v, Kapiolani Estate, 16 H., 33: Baker v. Brown, 24. 

Castle v. Minister of Finance, 5 H., 27: McCandless v. Carter, 224. 

Castle v, Secy. of the Territory, 16 H., 769: McCandless v. Carter 224. 

Castle v. Secy. of the Territory, 16 H., 780: Territory v. Miguel, 408. 

Charman v. Charman, 17 H. 171: Charman v. Charman, 18 H., 416. 

Ching Tai, In Re, 18 H., 473: In Re Ching Tai, 500. 

Chun Lai v. Mang Young, 10 H., 133: Woolsey v, Lee Let, 358. 

Coffield v. Territory, 13 H., 478: Deputy Assessor v. Kaanaana, 255. 

Congdon v. Ackerman, 7 H., 569; Peacock v. Rothwell, 467. 

County of Oahu v. Whitney, 17 H., 174: Territory v. McCandless, 624. 

Desky, In Re, 12 H., 138: Tait v. Treasurer, 648. 

Dole v. Gear, 14 H., 216: Forrester v. Hurtt, 216. 

Dole v. Gear, 14 H., 554: Middleditch v. Kalanianaole, 274, 

Dong Chong v. Rapid Transit Co., 16 H., 272: Bunhichi v. Rapid Tran- 
sit Co., 477. 

Dreier v. Holt, 18 H., 179: Long v. Holt, 296. 

Elikapeka v. The Ookala Sugar Co., 4 H., 626: Peacock v. Rothwell, 
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CHILDREN. 
i. A divorce decree awarding custody of two small white chil- 
dren to the mother should not be changed on the mere showing 
of her marriage to a Hawaiian. Vetlesen v. Vetlesen, 164. 
2, Negligence of motorman where child was killed held to be 
question for the jury. Omoto v. Honolulu Rap. Tr. & Lana 
Co., 475. 


COMMISSIONER OF PRIVATE WAYS AND WATER RIGHTS. 
Commissioner of Private Ways and Water Rights should not 
charge for 2 hearing where nothing is done but to adjourn. 
Woolsey v. Lee Let, 354. 

COMMISSIONER OF PUBLIC LANDS. 

1. The power of the commissioner of public lands to exchange 
public for private lands is not confined to lands not under lease 
or to parcels of not over 1000 acres. McCandless v. Carter, 221. 
2. Injunctions are not issued to restrain the governor and 
commissioner of public lands in the exercise of discretion as 
to exchange of public for private lands. Ibid. 


3. An action of summary possession for violation of lease ot 

land formerly crown land may properly be brought in the name 

of the Territory by the commissioner of public lands, and the 

approval of the governor need not be in writing and ‘may be 

presumed. Territory v. Kapiolani Est., 640. . 
COMMON LANDS. 


1. Where a land commission award and patent describe land by 
courses and distances that being to the upper side of a street 
near the shore and parallel to it, and also by a natural monu- 
ment and diagram to the edge of the sea, title heid to extend 
to low water mark. Brown v. Spreckels, 91. 

2. A fishery is not real property. Kapiolani Estate, Lid. v. Ter- 
ritory of Hawaii, 460. 

3. Contract to convey. Oliveira v. Silva, 602. 
4. A land commission award is a final adjudication of all 
claims to the land awarded existing prior to December 10, 1845. 
In Re Lewers & Cooke, 625. i 

5. A boundary line shown by an unambiguous survey. with 
metes and bounds adjudicated by a commissioner of boundaries 
and followed in a Land Patent may not be modified by extra- 
neous evidence. The Territory is estopped from disputing 
description in a Land Patent. Territory of Hawaii v. Kapiolani 
Est., Lid., 394. 
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6. An agreement by the grantees of extensive real and personal 
property to pay an annuity to a charitable institution from all 
the property conveyed to them created no equitable lien on the 
real estate. In re Lewers & Cooke, Ltd., 497. 

COMMON LAW. 
1. The rule against perpeutities is law in Hawaii, Fitchie v. 
Brown, 69. 
2. A deed of releaSe when made for a consideration is valid 
as a conveyance of land though made by one out of possession. 
Brown v. Spreckels, 91. 

CONSTITUTIONAL LAW. 
1. Act 85, Laws of 1895, so far as it prohibits a person from 
selling property on the inducement that the buyer may select 
some other property as a gift or premium which is unselected 
at the sale, and the issuance of trading stamps for that purpose 
is unconstitutional and void. Territory v. Gunst & Co., 196. 
2. Constitutional questions raised by persons not affected hv 
the alleged unconstitutionality should not be considered, Terri- 
tory v. Miguel, 402. 
8. The Boards of license commissioners authorized by Act 119 
Laws of 1907 are not courts, and so prohibited by the Organic 
Act, Ibid. : 
4. Act 119 Laws of 1907 “to regulate the sale of intoxicating 
liquors” is not invalid as embracing more than one subject 
prohibition as well as regulation of sales. Ibid. 

. 5. The refusal of a license to one who has on hand a stock of 
liquors bought while holding a license which on termination 
of the license cannot be sold, is not a taking of his property 
without due process of law. Ibid. 

6. The legislature has power to add to the duties of the com- 
missioner of public lands that of approving a receipt for amount 
of appropriation for damages for non fulfilment by the govern- 
ment of an agreement in re land and buildings on Beretania ani! 
King streets Honolulu. Lucweiko v. Com. Pub. Lands, 489, 
.? The counties have no power to prohibit by ordinance an 
act already made penal by territorial statute and ordinance 9 

e of County of Oahu, relating to gutters on awnings, is void as 
conflicting with R. L. Sec. 959 covering this same subject. Terri- 
tory v. McCandless, 616. 

CONTEMPT. 


1, A defendant, enjoined from maintaining a pipe line cannot 
justify disobedience of the decree upon the ground that a coter- 
ant and mortgagee, not a party to the suit, will not allow him 
to remove it. O. R. & L. Co. v. Armstrong, 507. 
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2. A prisoner committed for contempt is entitled to discharge 
on habeas corpus when the mittimus does not recite the cir- 
cumstances of the offense. In Re Vivas, 670. 

CONTINUANCE. 
1. A defendant upon denial of a motion to dismiss for want of 
proper service, is not entitled to a continuance. Mills v. 
Walker, 243. 

CONTRACTS. 
1. To purchase land and convey part. Oliveira v. Silva, 602. 
2. An action may be maintained on a completed joint oral con 
tract notwithstanding that its terms were reduced to writing it 
the written contract is ineffective through failure of one of the 
joint promisors to sign it. Testa v. Kahahawai, 209. 
3. The word “trustees” in a contract held to be descriptive only 
and not to relieve parties of personal liability. Ibid. 
4. Indebtitatus assumpsit as for work and labor done, may be 
maintained, notwithstanding proof of an express contract, when 
the plaintiff has performed his part and the defendant has 
merely to pay the agreed price or when the contract has been 
partly performed by the plaintiff and then terminated through 
fault of the defendants. Ibid. 
5. A by-law in a mutual benefit association allowing a pension 
to children of a member of ten years standing who dies without 
having received any benefits previously, may not be changed 
without consent of member so as to require a membership of 
15 years to gain such right of pension. Rodrigues v. Portuguese 
M. B. Soc., 316. 

CORPORATIONS. 
1. “Capital issues’ do not include bonds in provision of Act 
88 Laws of 1905 making a minimum for assessments of public 
utility corporations. In re H. R. T. & L. Co., 15, 666. 
2. A corporation may be incorporated under articles of asso- 
ciation as a joint stock company for the purpose of doing a trust 
business. Fitchie v, Brown, 52. ' 


3. Mandamus may be instituted by the Territorial treasurer 
to compel a private corporation to file an exhibit of its affairs 
but not on any particular form prescribed by the treasurer. 
Treasurer v. Benson, Smith & Co., 76. 

4. A foreign corporation need not invest all its capital here to 


avoid liability for license under Sec. 2625 Revised Laws. Seattle 
B. & M. Co. v. Treasurer, 117. 


5. No tax need be paid on stock which a corporation is privi- 


leged to issue but has not authorized. Central Mill Co. v. Treas- 
urer, 185. 
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6. Stockholders not liable to creditors when stock has been 
issued as paid up stock and paid for in property believed to be 
of the value of the stock. Hemenway v. Honolulu Clay Co., 187. 
7. Notes signed in name of corporation by its vice-president 
and treasurer and bearing its seal are presumed to have been 
issued by authority of the corporation. Porter v. Kapiolani 
Estate, Ltd., 299. 

8. An insolvent corporation may not prefer a creditor who is 
a director or official. Troy Laundry Machinery Co. v. Sanitary 
Steam Laundry Co., 388. 

9. A deed of a corporation acknowledged, recorded and bearing 
its seal, purporting to be executed by its president and secretary 
may be admitted in evidence without further proof. Bottomley 
v., Hall, 412. 

10. A justice is not disqualified from sitting in a cause by the 
mere fact of a relative within the third degree holding shares 
of stock in the corporation. Ewa Plantation Co. v. Holt, 509. 
11. Where a corporation is named as garnishee a service made 
on the book-keeper is defective in the absence of any showing 
that the book-keeper had authority to accept service, Ferreira ». 
Kamo, 593. 

12. Defective service on a corporation as garnishee may be 
waived by general appearance of the garnishee. Ibid. 

13. Separate actions may be brought for income and property 
taxes for the same year. Holt v. Wong Kwai, 18. 


14. In estimating taxable income depreciation of property is 
not deductible “as losses actually sustained during the year” 
if repairs have not been made within the year; nor is the amount 
which the corporation is permitted by its franchise act to set 
aside as a sinking fund deductible. In re Taxes Honolulu R. T. 
é L. Co., 15, 666. 

15. The franchise of the H. R. T. & L. Co. is not exempt from 
taxation. Ibid. 

16. A superintendent of a R. R, having supervision of matters 
pertaining to the roadbed, track and operation of its road, has 
no authority to give consent to change of use, dimensions and 
location of a water course over its land. O. R. é L. Co. v. Arm- 
strong, 258. 

17. A by-law in a mutual benefit association allowing a pension 
to children of a member of ten years standing who dies without 
having received any benefits previously, may not be changed 
without consent of member so as to require a membership of 15 
years to gain such right of pension. Rodrigues v. Portuguese 
M. B. S8oe., 316. 
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COSTS. te : 
1. Commissioner of Private Ways and Water Rights should not 
charge for a hearing where nothing is done but to adjourn. 
Woolsey v. Lee Let, 354. 


2. On appeal from a district to a circuit court costs accrued 
must be paid in criminal ag well as civil cases. Territory of 
Hawaii v. Kauai, 341. 
COUNTIES. 

1. The counties have no power to prohibit by ordinance an 
act already made penal by territorial statute and ordinance 9 
of County of Oahu, relating to gutters on awnings, is void as 
conflicting with R. L. Sec. 959 covering this same subject. 
Territory v. McCandless, 616. 


2. The statute relating to county elections does not permit a 
recount as such, but only a contest to sustain which facts should 
be alleged on knowledge or information and belief sufficient 
to change the result of the election. Brown v. Iaukea, 131. 

8. Before being admitted as evidence ballots should be affirma- 
tively shown to have been kept in their original condition. Ibid, 
4. Registered voters may not be challenged at the polls and 
their votes rejected. Ibid. 


5. Classes of ballots held valid when defects inconspicuous and 
not apparently of evil intent. Ibid. 


6. Classes of ballots held invalid because of distinguishing 
marks. Ibid; Cornwell v. Kaiue, 167, 


7. A county ballot may be counted for one class of officers 
though too many of another class are voted for. Brown v. 
Iaukea, 131. 


8. The county act requires the names of, candidates ‘for all 
classes of county officers to be placed on the same ballot. Ibid. 
9. A contest on ground that a candidate is not qualified by 
reason of not having been a resident of county for one year 
prior to election is not a case within jurisdiction of Supreme 
Court under statute relating to county election contests. Logan i 
v. Kealoha, 659. 
COURT OF LAND REGISTRATION. 

A decree in equity ordering the guardian`of minor heirs of the 
awardee in a land commission award to convey the land upon 
a bill alleging breach of fiduciary duty by the awardee is.a 
collateral attack upon a land commission award and erroneous 
as a matter of law, and the court of land registration should 
-not enforce it by registering the title of those claiming under 


the decree as against the outstanding legal title. In re Lewers 
& Cooke, 625. * 
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COURTS. 
1. A Circuit Judge has jurisdiction to declare a defendant in 
an action on a bill of exchange in default when the affidavit 
of defense filed with the answer is insufficient. Western Nat. 
Bank v. Peacock, 161. 


2. Two meanings to expression “Circuit Judge at Chambers” 
in Hawatian statutes. Ibid. 


3. A Circuit Court has power with consent of both parties to 
change the venue in an action to establish a fishing right. Ka 
piolani Est. v. Territory, 460. 


4. A statement in an appropriation law that an item is to pay 
a claim is conclusive that the appropriation is not a gift 
and it is not for courts to inquire whether the claim has 
any substantial foundation. Lucweiko v. Com. Public Lands, 
489, 


5. A Circuit Judge sitting in probate as such has no jurisdic- 
tion to appoint trustees. Long v. Holt, 290; Estate Enos, 642. 
6. The courts have no authority to declare a clause of the 
constitution of the Republic of Hawali invalid. Territory v. 
Kapiolani Est., 640; Territory v. Puahi, 649. 


7. The Territorial Supreme Court need not follow the U. 8. 
Supreme Court where that court previously to annexation had 
established a rule of law (on other than federal questions) 
different from that established by previous decisions of the 
Supreme Court of Hawaii. Rubenstein v. Hackfeld & Co., 126. 
8. A circuit judge is without jurisdiction to vacate a decree 
after an appeal from it has been allowed and taken to the 
Supreme Court. McCandless v. Carter, 218. 

9. The rule that no presumption shall be made in favor of the 
jurisdiction ef magistrates does not require a record to be made 
by them concerning every motion, oral or written, and of what- 
soever nature. Mills v. Walker, 243. 

COVENANTS. 


1. In the absence of an express covenant by landlord to repair, 
a tenant who abandons premises because insanitary is not re- 
lieved of liability to pay rent. Peterson v. Frazier, 457. 
2. An action on a covenant in a lease for rent, water rates and 
taxes is an action for an unliquidated demand under Sec. 1712 
R, L. Peacock v. Rothwell, 492. 

CREDITOR’S SUIT. 


1. A creditor’s bill may not be sustained without a showing 
that the defendant has not property within the Territory liable 
to execution out of which the debt may be satisfied. Middlc- 
ditch v, Kalanianaole, 272. 
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CREDITOR’S SUIT—Continued. 
2. Interrogatories in creditor’s suit held not impertinent. Troy 
Laundry Co. v. Sanitary Steam Laundry Co., 388. 
3. Biil alleging secret transfer of all property of an insolvent 
corporation for inadequate consideration to a creditor who was 
an officer held good on demurrer. Ibid. 
4. Plaintiff held not barred by laches. Ibid. 


CRIMINAL LAW. 
1. A judgment may be entered after the mittimus is issued. 
In Re Vivas, 670. 
2. A petitioner released on bail pending exceptions, and, upon 
dismissal of the exceptions, taken into custody again by the 
high sheriff without further order or authority than the original 
mittimus, is not entitled to be discharged upon habeas corpus. 
In re Ching Tai, 500. 
3. A prisoner committed for contempt of court is entitled to 
discharge if the mittimus does not recite the circumstances of 
the contempt. In re Vivas, 670. 
4. Refusal to allow certain evidence as to dangerous character 
of deceased in murder case, held not harmful to defendant, as a 
large amount of other evidence was admitted, and judgment 
afirmed. Territory v. Morita Kaizo, 28. 
5. On appeal from a district to a circuit court costs accrued 
must be paid in criminal as well as civil cases. Territory of 
Hawaii v, Kauai, 341. 
6. One of several defendants in a criminal action may sue out 
a writ of error. Territory of Hawaii v. Ah Sing, 392. | 
7. Act 85, Laws of 1895, so far as it prohibits a person from 
selling property on the inducement that the buyer may select 
some other property as a gift or premium which is unselectea 
at the saie, and the issuance of trading stamps for that purpose 
is unconstitutional and void. Territory v. Gunst & Co., 196. 
8. Act 119 Laws of 1907 “to regulate the sale of intoxicating 
liquors” is not invalid as embracing more than one subject, 
prohibition as well as regulation of sales. Territory v. Miguel, 
402, 
9. In prosecution for murder, refusal to admit certain evidence 
tending to show violent character of deceased, held nor harmful 
to defendant, other evidence having been admitted to show de- 
ceased’s character. Territory v. Morita Kaizo, 28. 
10. A plea of guilty before a committing magistrate is admissi- 
ble as a confession, and may be proved by the magistrate’s 
reading the charge as entered in his record book and testifying 
that he read the charge so entered to the accused and that the 
latter pleaded guilty to it. Territory v. Charman, 35. 
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11. Time is not of the essence of the offense and need not be 
proved as alleged in the indictment. Territory v. Crawford, 246. 
12. The conviction of a number of defendants of being present 
at a gambling game is a several judgment to which one may 
prosecute a writ of error without joining the others. Territory 
v. Ah ‘Sing, 392. f 

13. A bail bond is not admissible as proof of identity of defend- 
ant unless its execution be first proved. Territory v. Ah 
Sing, 470, 

14. Time, though the offense be of a continuing nature, need 
not be proved as alleged in the indictment except in so far as 
it is of the essence of the offense. Territory v. Crawford, 246. 
15. When a person convicted is out on bail pending exceptions 
and the exceptions are dismissed, the high sheriff may take him 
in custody without further order or authority than the original 
mittimus. In re Ching Tai, 500. 


16. Capacity to commit offense of carnal abuse of female under 
age of ten years. Territory v. Hale, 665. 


DAMAGES, 


1. A judgment or verdict in action of tort awarding separate 
damages against the defendants is void. Baker v. Brown, 22 

2. Judge held not to have abused his discretion in granting 
motion for new trial on ground that verdict was excessive in 
suit for damages caused by collision of street car with buggy. 
Heleluhe v. Rapid Transit Co., 481. 


8. Counsel fees unreasonably incurred to obtain an injunction 
not allowed as damages under the injunction bond. Middleditch 
v. Kalanianaole, 272. 


DECREE. 


1. A Circuit Judge is without jurisdiction to vacate a decree 
after an appeal from it has been allowed and taken to the 
Supreme Court. McCandless v. Carter, 218. 

2, A decree and order may be prepared by the losing party and 
presented by him to the Circuit Judge for signature without 
notice to the opposite party. Ibid. 

38. In a decree overruling a demurrer it is unnecessary to in 
elude a clause giving leave to answer over though this was in 
cluded in the opinion. Ibid. 

4. Question whether order made by a Circuit Judge when put- 
side of his circuit is void is waived by a general appearance 
Pioneer Mill Co. v. Hart, 674. 

5. A decree which could be based on certain findings standing 
by themselves, will be set aside when based on a finding “that 
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the conveyance was for the purpose of satisfying claims other 
than the judgment at law in favor of the plaintiff.” Correia v. 
Tam Chong, et al., 1. 
6. A decree setting aside a conveyance as made to defraud 
creditors improperly provides for issuance of an execution for 
the attachment of the property described in the conveyance, Ibid, 
7. Record in divorce suit not evidence of wife’s fault in action 
against husband for necessaries supplied the wife. Forrester v. 
Hurtt, 256. 
8. Rehearing on ground of mistake and error denied. Ibid. 
9. One cannot appeal from a decree which is not final without 
consent of judge, and one cannot select a part of a decree ard 
appeal from that part alone. Taz Assessor v. Makee Sug. 
Co., 267. ý . 
10. A decree in equity ordering the guardian of minor heirs 
of the awardee in a land commission award to convey the land 
upon a bill alleging breach of fiduciary duty by the awardee is 
a collateral attack upon a land commission award and erroneous 
as a matter of law, and the court of land registration should 
not enforce it by registering the title of those claiming under 
the decree as against the outstanding legal title. In re Lewers 
& Cooke, 625. 
DEEDS. 
1. Mandamus Hes against the Registrar of Conveyances to 
record a deed in the Hawaiian language in which the expressed 
consideration is $25, and on which a $1 stamp has been placed 
when it does not appear that the actual consideration is differ- 
ent. Trask v. Regigztrar of Conveyances, 88, 
2. A deed of release when made for a consideration is valid as 
a conveyance of land though made by one out of possession. 
Brown v. Spreckels, 91. | 
3. “Seabeach” construed in deed to include land above high 
water mark. Ibid. 


4. A deed to a lessee, with all improvements, privileges, rights, 
easements or appurtenances to the same belonging or apper- 
taining or held or enjoyed therewith, grants an easement to 
take water across grantor’s land in same way that the grantee 
is now doing under the,lease. Oahu Ry. & Land Co. v. Arm- 
strong, 258. 

5. An unrecorded power of attorney to convey real estate is 
void as to third parties though they have actual knowledge of 
it. Holmes v. Serrao, 26. 

6. A deed of a corporation acknowledged, recorded and bearing 
its seal, purporting to be executed by its president and secretary 
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e 


may’ be admitted in evidence without further proof. Bottomley 
v, Hall, 412. 


7. A direction lo a trustee to convey the estate upon the happen. 
ing of a certain future event “to such of the children as shall 
then be living and to the heirs and legal representatives of any 
who shall have hereafter deceased” creates a contingent remain- 
der, and the children of a deceased. child take to the exclusion 
of the sole devisee under his will. Carter v. Davis, 439. 


DISMISSAL AND NONSUIT. 


1, In an ejectment suit the court ordered nonsuit on the 
ground that there could be no descent through a grandparent 
at time of death of decedent overlooking a possible descent 
through an uncle. Order of nensuit set aside. Kalaeokekoi 
v, Wailuku Sug. Co., 380. 


2. If evidence as to plaintiff’s share of interest is uncertain, 
but there 1s some evidence from which the jury might ascertain 
it, a nonsuit is improper. Ibid. 

3. An error in refusing nonsuit is cured if deficiency in evidence 
is later supplied by the defense. Peacock v. Rothwell, 464. 


DISTRICT MAGISTRATES. 


1. The rule that no presumption shall be made in favor of the 
jurisdiction of magistrates does not require a record to be made 
by them concerning every motion, oral or written, and of what- 
soever nature. Mills v. Walker, 243. 


2. A District Magistrate has no jurisdiction to try an action on 
a judgment for taxes of over $300. Tax Assessor v. Hawaii 
Land Co., 278. 


3. The amount for which judgment is asked and not the amount 
due determines the jurisdiction of the district court. Bottom. 
ley v. Hall, 412. 


4. An affidavit in support of a plea that title to real estate is 
involved is insufficient under Supreme Court rule 15 which 
merely states that the title is not in plaintiff without showing 
any claim of title in defendant or third party. Territory v. 
Kapiolani Estate, 640. 


5. Judgment by default may be entered in suit on a bill or note 
if the affidavit of defense filed with the answer does not set up 
a sufficient defense. Western National Bank v. Peacock, 161; 
Wong v. Kaiu, 661, 

6. An action does not lie before a district magistrate on a 
judgment recovered for taxes of over $300. Tax Assessor v. 
Hawaii Land Co., 278. 
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DIVORCE, 


1. A decree awarding custody of two small white children to 
the mother should not be reversed on the only ground that she 
afterwards married a native Hawaiian. Vetlesen v. Vetlesen, 164. 
2. False accusations by a wife against her husband do not 
entitle him to a divorce or separation. Forrester v. Hurtt, 215. 
3. Record in divorce suit not evidence of wife’s fault in action 
against husband for necessaries supplied the wife. Ibid. For- 
rester v. Hurtt, 256, 


DOWER. 


+ 


1. There is no dower in leaseholds whose term is less than 
twenty-five years. Trustees Ena Est. v. Ena, 588. 

2. In paying debts executors should first use cash, next non- 
dowable property. Ibid. 

3. An equity of redemption is subject to dower. Ibid, 

4. A widow’s dower in movable effects is subject to the pay- 
ment of decedent’s debts, including mortgage debts, but her 
dower in real estate not mortgaged is not subject to any debts. 
Ibid. 


5. The widow is not required to contribute from her dower to 
the redemption of a mortgage. Ibid. 


DRUNKARDS. 


1. Capacity to commit offense of carnal abuse of female under 
age of ten years. Territory v. Hale, 665, 


EASEMENTS. 


1. A deed of land to a lessee with all privileges, easements, 
etc., “held or enjoyed therewith,” grants an easement to take 
water across other lands in the same manner as given by the 
prior lease to the grantee. No substantial change in the°water 
course may be made without consent of the owner by the servient 
estate and a superintendent having superintendence over the 
roadbed cannot consent for the R. R. Co. to such change. Oahu 
Ry. £ L. Co, v. Armstrong 258. 

2. Right of way. Woolsey v. Lee Let, 354. 


EJECTMENT. 


1. A deed of release when made for a consideration is valid 
as a conveyance of Jand though made by one out of possession. 
Brown v. Spreckels, 91. . 

2. Wrongful admission of testimony that a defendant had not 
held adverse possession, held harmless in this case. Ibid. 

3. An instruction that jury must be satisfied by a preponder- 
ance of the evidence that the defendants haye clearly proven 
adverse possession is not erroneous. Ibid. 

4. When lost grant is presumed. Ibid, 


706 


INDEX. 


EJECTMENT—Continued. 


5. Evidence held to show ouster as to land below high water 
mark. Ibid. 

6. Exclusive use of land fenced off by the owner under mistake 
of her true boundary may be adverse possession and bar the 
owner although the adjoining land be held under lease and the 
lessee who claims the adverse possession knows that the fence 
is not the true boundary. Wilder v. Macfarlane, 121, 


7. In an ejectment suit the court ordered nonsuit on the ground 
that there could be no descent through a grandparent at time 
of death of decedent overlooking a possible descent through an 
uncle. Order of nonsuit set aside. Kalaeokekoi v. Wailuku Sug. 
Co., 380. 

8. If evidence as to plaintiff's share of interest is uncertain, 
but there is some evidence from which the jury might ascertain 
it, a nonsuit is improper. Ibid. 

9. An error in refusing nonsuit is cured if deficiency in evidence 
is later supplied by the defense. Peacock v. Rothwell, 464. 

10. A general exception to a decision in an action of ejectment 
tried jury waived, as contrary to law and the evidence, does not 
present the question that there was no evidence to show that a 
defendant was in possesison at the time of the institution of the 
action. Territory v. Puahi, 655. 


ELECTION OF REMEDIES. 


1. A decree that a plaintiff in bringing a lien suit did not 
show its election of a right to treat the property as sold precludes 
the possibility of a waiver if not of an estoppel. Bierce v. 
Hutchins, 511. 


ELEGTIONS. 


1. The statute relating to county elections does not permit a 
recount as such, but only a contest to sustain which facts should 
be alleged on knowledge or information and belief sufficient to 
change the result of the election. Brown v. Iaukea, 1381. 

2. Before being admitted as evidence ballots should be afirm- 
atively shown to have been kept in their original condition. Ibid. 
8. Registered voters may not be challenged at the polls and 
their votes rejected. Ibid. 


4. Classes of ballots held valid when defects inconspicuous and 
not apparently of evil intent. Ibid. 

5. Classes of ballots held invalid because of distinguishing 
marks. Ibid; Cornwell v. Kaiue, 167. 

6. A county ballot may be counted for one class of officers 


though too many of another class are voted for. Brown v. 
faukea, 131. 
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7. The county act requires the names of candidates for all 
classes of county officers to be placed on the same ballot. Ibid. 
8. A contest on ground that a candidate is not qualified by 
reason of not having been a resident of county for one year 
prior to election is not a case within jurisdiction of Supreme 
Court under statute relating to county election contests. Logun 
v. Keatoha, 659. 

EQUITY. p A 

1. A decree in equity ordering the guardian of minor heirs of 
the awardee in a land commission award to convey the land 
upon a bill alleging breach of fiduciary duty by the awardee js 
a collateral attack upon a land commission award and erroneous 
as a matter of law, and the court of land registration should ' 
not enforce it by registering the title of those claiming under 
the decree as against the outstanding legal title’ In re Lewers 
& Cooke, 625. 
2. A decree which could be based on certain findings standing 
by themselves, will be set aside when based on a finding “that 
the conveyance was for the purpose of satisfying claims other 
than the judgment at law in favor of the plaintiff.” Correia v. 
Tam Chong, et al., 1. 
3. A decree setting aside a conveyance as made to defraud 
creditors: improperly provides for issuance of an execution for 
the attachment of the property described in the conveyance. Ibid, 
4. A bill in equity is multifarious which joins as defendants 
those who are trustees under the same will but in distinct and 
separate trusts for the performance of one of which the other 
is not accountable. Carter v. Lane, 10. 
5. Tax liens may be enforced in equity, there being no statu- 
tory method of enforcing them. Tas Assessor v. Achi, 170. 
6. Where respective claims depend upon settlement of a legal 
controversy under a will, equity has no jurisdiction to remove 
a cloud upon plaintiff’s title caused by assertion of an adverse 
claim followed by acts of trespass and annoyance. Charman v. 
“Charman, 415. 
7. In a statutory action to quiet title, when there is no mis- 
joinder on its face of the complaint, defendants cannot by the 
nature of their answers, disclaiming and claiming as to different 
parcels, cause a misjoinder and dismissal of the action. Lahaina 
Agr. Co. v. Poaha, 494. 

ESTATES. 
See REMAINDERS. 
1. A direction to a trustee to convey the estate upon the happen- 
ing of a certain future event “to such of the children as shall 
then be living and to the heirs and legal representatives of any 
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who shall have hereafter deceased” creates a contingent remain- 
der, and the children of a deceased child take to the exclusion 
of the sole devisee under his will. Carter v. Davis, 439, 

2. Where land devised to A for life, remainder to B for life 
remainder to C in fee and A, while a disseizee, conveys her in- 
terest to B, and outlives B, and C conveys to a daughter of B 
the statute of limitation does not begin to run against A’s 
grantee until the death of A. In re Lewers é Cooke, 625. 


ESTOPPEL. 


1. No estoppel to bring replevin for horse results from failure 
to claim horse when seen in defendant’s possession, and talking 
about horse with defendant without suggesting plaintiff's owner- 
ship. Tsuruda v. Farm, 434. 

2. If both parties are equally cognizant of the facts and the 
declaration of one party produces no change in the conduct of 
the other, there is no estoppel. Bierce v. Hutchins, 511. 

3. A judgment confirming a receiver’s sale as far as jurisdic- 
tion is concerned; and a decision that the order of sale failed 
to show that it included any of a person’s property, does not 
constitute estoppel of record against a suit by such party in 
replevin. Ibid. 


4. Income and property taxes are distinct causes of action and 
judgment for one does not bar an action for another. Holt v. 
Wong Kwai, 13. 


EVIDENCE. 


1. In prosecution for murder, refusal to admit certain evidence 
tending to show violent character of deceased, held not harmful 
to defendant, other evidence having been admitted to show 
deceased’s character. Territory v. Morita Kaizo, 28. 

2. A plea of guilty before a committing magistrate is admissible 
as a confession, and may be proved by the magistrate’s reading 
the charge as entered in his record book and testifying that he 
read the charge so entered to the accused and that the latter 
pleaded guilty to it. Territory v. Charman, 35. 

3. As to right of way. Woolsey v. Lee Let, 354. 

4. Evidence as to former testimony of an absent witness ‘s 
admissible if witness is unavailable, though he be not absent 
from jurisdiction. Held sufficient showing not made of unaval!- 
ability. Tsuruda v. Farm. 484. 

5. Evidence held to support decision. Yee Chin v. Yuen 
Kau, 427, 

6. Evidence of plaintiff’s reasons for not bringing surt earlier 
held admissible after proof by defendant on cross examination 
of the date of original sale. Ibid. 
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7. A deed of a corporation acknowledged, recorded and bearing 
its seal, purporting to be executed by its president and secretary 
may Be admitted in evidence without further proof. Bottomley 
v. Hall, 412, 

8. Variance between evidence and description of horse in com- 
plaint held not fatal. Tsuruda v. Farm, 434. 

9. One with knowledge, though not a surveyor, is competent to 
testify whether certain lands are included within the description 
of a deed. O. R. & L. Co. v. Armstrong, 258. 


10. A note bearing an indorsement by an internal revenue col 
lector of payment of the penalty and tax for post stamping is 
admissible in evidence though the indorsement was not set out 
with the note in the complaint. Henry v. Brown, 263. 

11. Evidence held not to show the deed was obtained by fraud. 
Kaopua v. Holt, 281. 


12. Decree dismissing a bill to cancel a deed for fraud and 
undue influence is affirmed on the evidence. Kaiu v. Kaeo, 398. 
13. Evidence held to sustain judgment for rent and that there 
was no eviction of tenant by erection of reservoir. Dowsett Co. 
v. Gilliland, 367. 


14. Wrong admission of magistrate’s record, when magistrate 
has already testified to contents and asking a leading question 
to prosecuting witness in a rape case “Did you want him (de- 
fendant) to do this or not,” are not reversible errors. Territory 
v. Charman, 46. 


15. Wrongful admission of testimony that a defendant had not 
held adverse possession, held harmless in this case. Brown v. 
Spreckels, 91. 


16. An instruction that jury must be satisfied by a preponder- 
ance of the evidence that the defendants have clearly proven 
adverse possession ig not erroneous. Ibid. 

17. When lost grant is presumed. Ibid. 


18. Before being admitted as evidence ballots should be affirma 
tively shown to have been kept in their original condition. 
Brown v. Iaukea, 131. 


19. An action may be maintained on a completed joint oral con- 
tract notwithstanding that its terms were reduced to writing it 
the written contract is ineffective through failure of one of the 
joint promisors to sign it. Testa v. Kahahawai, 209. 


20. The word “trustees” in a contract held to be descriptive 
only and not to relieve parties of personal liability. Ibid. 


21. In such case proceedings in a divorce case are not proper 
evidence of the wife’s fault. Forrester v. Hurtt, 256. 
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22. <A bail bond is not admissible as proof of identity of defend- 
ant unless its execution be first proved. Territory v. Ah 
Sing, 470. ‘ 

23. Injunction proper remedy to restrain threatened violation 
of a statutory duty to maintain a sufficient number of cars. 
Evidence held to support finding that proposed service was in- 
sufficient for public convenience. Territory v. Honolulu Rap. 
Tr. & Land Co., 558. 

24. Evidence held not to show a new promise to pay. Harris v. 
Clark, 569. 


EXCEPTIONS, BILL OF. 


1. The Supreme Court has no power on exceptions to a judg- 
ment on a verdict awarding separate damages against the defend- 
ants to direct what, 1f any, judgment could be entered on this 
verdict. Baker v. Brown, 22. à 

2. Wrong admission of magistrate’s record, when magistrate 
has already testified to contents and asking a leading question 
to prosecuting witness in a rape case “Did you want him (de- 
fendant) to do this or not,” are not reversible errors. Territory 
v. Charman, 46. 

3. Exceptions held frivolous. Fullerton v. Pearce, 306. 

4. An allowance of a bill of exceptions to the overruling of a 
demurrer indicates that the judge thinks this “advisable for a 
more speedy determination of the case” though this be not certi- 
fied expressly. Silva v. Inter-Is. 8. Nav. Oo., 328. 


5. When the Supreme Court of the Territory passes on part 
only of the exceptions of a defendant considering those decisive 
in his favor, and its decision is reversed by the Supreme Court 
of the United States, the defendant is entitled upon filing of the 
mandate of the Supreme Court of the United States to a hearing 
on any points raised by his bill of exceptions not covered by the 
opinion of the United States Supreme Court. Bierce v. Hutch- 
ins, 374, 

6. A general exception to a decision in an action of ejectment 
tried jury waived, as contrary to law and the evidence, does not 
present the question that there was no evidence to show that a 
defendant was in possession at the time of the institution of the 
action. Territory v. Puahi, 655. 

7. A bill of exceptions may not be amended so as to incorpora Le 
a new exception after the statutory time for allowance has 
passed, Lahaina Agr. Co. v. Poaha, 663. 

8. Where parties file bill of exceptions and also take writ cf 
error and elect to rely upon the writ of error, their election oper 
ates as an abandonment of their bill of exceptions and nothing 
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remains with reference to it except to procure its formal dis- 
missal. Territory v. Ah Sing, 663. 
9. Exception to an entire charge to jury held too general to be 
considered by Supreme Court. Territory v. Hale, 665. 
10. An appeal from a judgment by default should be dismissed. 
Mills v. Walker, 243. 

EXECUTIONS. 
1. 9n execution sale pending an order by a district magistraie 
restraining the sale will be set aside in equity when grossly in. 
adequate prices obtained. Maile v. Tax Assessor, 307. 
2. The successor of a tax assessor may have an execution 
issued on a judgment for taxes obtained by a predecessor in 
office without reviving proceedings. Ibid. 
3. When defendant breaks promises to pay judgment, the 
sheriff is justified in refusing to take his bids at execution sale 
unaccompanied by cash, Ibid. 
4, A sheriff may sell on execution sale to his clerk if there is 
no collusion between them. Ibid. 

EXECUTORS AND ADMINISTRATORS, 
1. A bill to construe a will by an administrator seeking advice 
on matters already decided by this Court and on other matters 
which do not concern him should be dismissed. Long v. Hott, ` 
290. 
2. An administrator de bonis non should not be appointed 
where there are no unadministered assets. bid, 
8. Where an estate is insolvent a secured creditor is entitled 
to a dividend only on the amount remaining unpaid after the 
security is realized on. In re Estate of Kapu, 369. 
4, An administrator may exchange securities for shares of 
greater value to which decedent was entitled. Haw. Trust 00., 
Ltd., v. H. Waterhouse Trust Co., Ltd., 410. 
5. An order approving an account of an executor is appealable 
by a co-executor who appears and objects to it. Hstate of Hnos, 
542. 
6. An account of an executor which confuses administration 
and trust accounts should not be approyed. Ibid. 
7. Commissions cannot be allowed on fictitious entries of col- 
lection and payment of moneys. Ibid. 
8. On appeal from an order approving the accounts of an exec- 
utor objections not made in the trial court may be made in the 
Supreme Court; and this court may raise objections not made ° 
by parties. Ibid. 
9. A fee of a surety company for premium on the bond of exec- 
utor is not chargeable to the estate. Ibid, Estate of Galbraith, 
660. 
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10. Ordinary clerical work must be performed or paid for by 
the administrator himself. Estate of Enos, 542. 


11. An executor who allows taxes to become overdue cannot 
charge the estate for the penalty and interest thereon. Ibid. 
12. Ordinarily an executor should not invest funds, and in no 
case by a loan to himself. Ibid. 

13. Commissions should not be allowed an executor who is in- 
debted to the estate. Ibid, 


14. Debts should be paid first from cash, then from sale of the 
personalty in which the widow has no dower, i. e, short term 
leases of real estate. Trustees Ena Estate v. Ena, 588. 

15. Decedent’s mortgage note should be paid in same manner 
as other debts without contribution from the widow, and she 
will be entitled to dower in the estate redeemed, notwithstanding 
her release in the original mortgage. Ibid. 

16. Where will leaves interest in property to sons for life, re- 
mainder to their children, and in settling a partnership the 
surviving partners make deed to executor upon trusts correspond- 
ing to term of the will, no conveyance from trustee upon death 
of a son is necessary to vest title in his children. Dreier v. 
Holt, 179. 


FISH. 


1. A fishing right is not real property, Kapiolani Estate, Lid., 
v. Territory, 460. 

2. A fishery claimed in the Hanapepe River, Kauai, held not 
to be included under §95 and $96 of the Organic Act. Ibid, 


FRAUDS, STATUTE OF. 


‘1. An ductioneer at foreclosure sale announced that immediate 


possession of premises would be given purchase and inserted in 
memo. signed by him “possession given at once.” Held that 
statute of frauds was complied with, and mortgagee bound. 
Cummings v. Pioneer Bldg, & Loan Assn., 349. 

2. Instrument held sufficient memorandum of contract to con- 
vey land. Oliveira v. Silva, 602. 

3. Memorandum need not be signed by party, if her name is 
signed, though unwitnessed, by her authority. Ibid. 


FRAUDULENT CONVEYANCES. 


1. A decree which could be based on certain findings standing 
by themselves, will be set aside when based on a finding “that’ 
the conveyance was for the purpose of satisfying claims other 
than the judgment dt law in favor of the plaintiff.” Correia ~. 
Tam Chong et al., 1. 

2. A decree setting aside a conveyance as made to defraud 
creditors improperly provides for issuance of an execution for 
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FRAUDULENT CONVEYANCES—Continued. 
the attachment of the property described in the conveyance. 
Ibid. 
3. Evidence held not to show the deed was obtained by fraud. 
Kaopua v. Holt, 281. 
4. Decree dismissing a bill to cancel a deed for fraud and undue 
influence is affirmed on the evidence. Kaiu v. Kaeo, 398. 
5. A decree in equity ordering the guardian of minor heirs of 
the awardee in a land commission award to convey the land 
upon a bill alleging breach of fiduciary duty by the awardee is 
a collateral attack upon a land commission award and erro- 
Hheous as a matter of law, and the court of land registration 
should not enforce it by registering the title of those claiming 
under the decree as against the outstanding legal title. In re 
Lewers & Cooke, 625. 
GAMING. 
1. Time is not of the essence of the offense and need not be 
proved as alleged in the indictment. Territory v. Orawford, 246. 
2. The conviction of a number of defendants of being present 
at a gambling game is a several judgment to which one may 
prosecute a writ of error without joining the,others. Territory 
v. Ah Sing, 392. 
8. A bail bond is not admissible as proof of identity of defend- 
ant unless its execution be first proved. Territory v. Ah Ring, 
470. T 
GARNISHMENT. 


1. Where a corporation is named as garnishee a service made 
on the bookkeeper is defective in the absence of any showing 
that the bookkeeper’ had authority to accept service. Ferreira 
v. Kamo, 593. 
2. Defective service on a corporation as garnishee may be 
waived by general appearance of the garnishee. Ibid. 
GASOLINE., 
Statute forbidding sale of oils of which component part is naptha 
or gasoline which gives off inflammable vapor at a temperature 
of iess than 100 Far. held not to include pure gasoline. Terri- 
tory v. Sing Yuen, 611. ° 
GIFTS. 
If an appropriation be stated in the law to be to pay a claim for 
damages for breach of contract, the statement is conclusive and 
it is not for the Supreme Court to inquire whether the claim 
has any substantial foundation or the appropriation be in “fact & 
gitt. Lucweiko v. Commissioner of Public Lands, 489. 
GUARDIAN AND WARD. 
1. A guardian of the property of a minor is entitled to notice and 
a reasonable opportunity of being heard on the question of his 
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GUARDIAN AND WARD—Continued. 
removal. Guardianship of Roberts Minors, 304. 
2. A decree awarding custody of two small white children to 
the mother should not be reversed on the only ground that she 
afterwards married a native Hawaiian. Vetlesen v. Vetlesen, 164. 


GUTTERS. 
The counties have no power to prohibit by ordinance an act 
already made penal by territorial statute and ordinance 9 of 
County of Oahu, relating to gutters on awnings, is void as con- 
flicting with R. L, Sec. 959 covering this same subject. Terri-- 
tory v. McCandless, 616. 


HABEAS CORPUS. 
1. A petitioner released on bail pending exceptions, and, upou 
dismissal of the exceptions, taken into custody again by the 
high sheriff without further order or authority than the origina! 
mittimus, is not entitled to be discharged upon habeas corpus. 
In re Ching Tai, 500. 
2. A prisoner committed for contempt of court is entitled to dis- 
charge if the mittimus does not recite the circumstances of the 
contempt. In re Vivas, 670. 
3. Bail refused pending appeal from judgment on a writ of 
habeas corpus remanding a convicted prisoner to custody, since 
no proceeding is pending to secure a review of the action in 
which petitioner was convicted. In re Ching Tai, 478. 


HOMICIDE. 
In prosecution for murder, refusal to admit certain evidence 
tending to show violent character of deceased, held not harm- 
ful to defendant, other evidence having been admitted to show 
deceased’s character. Territory v. Morita Kaizo, 28. 


HUSBAND AND WIFE. . 
1. An action against husband for necessaries furnished his wife 
living apart from him, the burden is on plaintiff to show that 
the wife is justified in living apart from her husband. If the 
separation is with the husband’s consent on account of false 
accusations made by her against him, he is liable. Forrester v. 
Hurtt, 215, 

2. In such a case proceedings in a divorce case are not proner 
evidence of the wife's fault. Ibid; Forrester v. Hurtt, 256. 

3. False ‘accusations by a wife against her husband do not en- 
title him to a divorce or separation. Forrester v. Hurtt, 215. 
4. Record in divorce suit not evidence of wife’s fault in action 
against husband for necessaries supplied the wife. Ibid. For- 
rester v. Hurtt, 256. ` 
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INDICTMENTS AND INFORMATION. 
Time, though the offense be of a continuing nature, need not be 
proved as alleged in the indictment except in so far as it is of 
the essence of the offense. Territory v. Crawford, 246. 


INFANTS. 
1. A divorce decree awarding custody of two small white children 
to the mother should not be changed on the mere showing ot 
her marriage to a Hawaiian. ‘Vetlesen v. Vetlesen, 164, 
2 A guardian of the property of a minor is entitled to notice 
and a reasonable opportunity of being heard on the question of 
his removal. Guardianship of Roberts Minors, 304. 


INJUNCTION, 

1. Counsel fees may be allowed as damages under an injunc- 
tion bond conditioned for the payment of “all costs, charges and 
damages sustained” notwithstanding a contrary decision of the 
Federal Supreme Court made before annexation. Rubenstein 
v. Hackfeld é 0o., 126. 

2. Though, as a general thing, injunctions ought not to be issued 
upon averments upon information and belief, an averment of 
the value and kind of lands so made is sufficient. McOandless 
‘v. Carter, 221. 

3. Injunctions are not issued to restrain public officials in the 
exercise of discretionary power. Ibid. 


4. It is improper after decision by Supreme Court dismissing 
bill in injunction suit, for the defendant to perform enjoined 
act before a decree is entered, but if he does, the decree when 
entered will not continue the injunction in force for purposes 
of an appeal to the U. S. Supreme Court. McCandless v. Carter, 
269. 

5. Counsel fees unreasonably incurred to obtain an injunction 
not allowed as damages under the injunction bond. Middleditch 
v. Kalanianaole, 272, 

6. Noncompliance with decree enjoining defendant from main- 
taining a pipe line cannot be justified upon the ground that a 
cotenant and mortgagee will not allow defendant to remove it. 
Oahu R. & L. Co. v. Armstrong, 507. 

7. Injunction is proper remedy to restrain the threatened vio- 
lation by a street railway of a statutory duty to maintain a suff- 
cient number of cars. Territory v. H. R. T. & L. Oo., 553. 

8. Decree for injunction pending application for writ of erro: 
from U. S. Supreme Court, set aside. Pioneer Mill Co. v. Hart, 
674, 

9. A defendant in a suit for an injunction is not entitled to 
present a new defense after the case has been remanded from 
the supreme court with a decision reversing a decree of the 
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INJUNCTION—Continued. 
trial court which dismissed the bill. O. R. é L. Co. v. Arm- 
strong, 429. 
10. It is too late for a new defendant to intervene on an injunc- 
tion suit after the same has been iried, appealed to supreme 
court and remanded with a decision reversing a decree of ihe 
trial court which dismissed the bill. Ibid. 


INTEREST. 
When jury makes mistake in calculating interest and gives an 
excessive verdict, the excess may be remitted and judgment 
entered for balance. Henry v. Brown, 263. 

INTERNAL REVENUE. 
1. A note bearing an indorsement by an internal revenue co!- 
lector of payment of the penalty and tax for post stamping is 
admissible in evidence though the indorsement was not set ont 
with the note in the complaint. Henry v. Brown, 263. 
2. An unstamped promissory note issued while the War Revenue 
Act was in force cannot be received in evidence until properly 
post-stamped according to that Act as amended. Bottomley v. 
Hall, 412, 

INTERPLEADER. . 
Upon foreclosure of 2 mortgage of an undivided interest in land, 
a defendant holding a mortgage of a different undivided interest 
may not have such mortgage foreclosed at same time by cross 
bill. Hackfeld v. Monsarrat, 333. 

INTOXICATING LIQUORS. 
1. Constitutional questions raised by persons not affected by 
the alleged unconstitutionality should not be considered. Terri- 
tory v. Miguel, 402. 
2. The boards of license commissioners authorized by Act 119 
Laws of 1907 are not courts, and so prohibited by the Organic 
Act. Ibid. 
3. Act 119 Laws of 1907 “to regulate the sale of intoxicating 
liquors” is not invalid as embracing more than one subject, pro- 
hibition as well as regulation of sales. Ibid. 
4. The refusal of a license to one who has on hand a stock of 
liquors bought while holding a license which on termination 
of the license cannot be sold, is not a taking of his property 
without due process of law. Ibid. 

JUDGES. 
1. A judge who has belonged to a firm who were attorneys in 
fact and attorneys at law of the plaintiff in the original trans- 
actions out of which the litigation subsequently grew; who drew 
the instrument under which the plaintiff claims title and who 
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JUDGES—Continued. 
appeared for plaintiff in another branch of the litigation, is not 


disqualified to hear the case. Bierce v. Hutchins, 374. 
2. A judge is not disqualified from sitting in a case in which a 
corporation is a party by the mere fact of a relative within the 
third degree holding shares of stock in the corporation. Hwa 
Plantation Co. v, Holt, 509. 
3. A judge is not disqualified by having gratuitously advised 
defendant’s agent on an imperfect statement of the facts that: 
he was doubtful yhether defendants were liable to plaintiff on 
a bond. Oliveira v, Silva, 602. 

JUDGMENT. 
1. Judgment by default may be entered in suit on a bill or note 
if the affidavit of defense filed with the answer does not set up 
a sufficient defense. Western National Bank v., Peacock, 161; 
Wong v. Kaiu, 661. 


2. Statute as to default in courts of record applies by analogy 
in a district magistrate’s court, Milis v. Walker, 243. 

3. Excess in verdict caused by mistake of a jury in computing 
interest may be remitted, and judgment entered for the balance. 
Henry v. Brown, 263. 

4. A district magistrate has no jurisdiction over an action on a 
judgment for taxes of over $300. Tax Assessor v. Hawaii Land 
Co., 278. 


5. Answer filed one day after time limited by statute, held 
properly stricken out and default entered. Humburg. v. Wong 
Kwai, 660, 
6. Income and property taxes are distinct causes of action and 
judgment for one does not bar an action for another. Holt v. 
Wong Kwai, 13. 
7. A judgment or verdict in action of tort awarding separate 
damages against the defendants is void. Baker v. Brown, 22. 
8. The supreme court has no power on exceptions to a judgment 
on a verdict awarding separate damages against the defendants 
to direct what, if any, judgment could be pntered on this verdict. 
Baker v. Brown, 22. 
9. An appeal from a judgment by default should be dismissed. 
Mills y. Walker, 243. 
10. The conviction of a number of defendants of being present 
at a gambling game is 4 several judgment to which one may 
prosecute a writ of error without joining the others. Territory 
v. Ah Sing, 392. 

JURY. 
1. Jury law aseamended by Act 74 of 1905 is harmonious and 
workable, Territory v. Charman, 46. 
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JURY—Continued. 
2. Proper form of oath. Henry v. Brown, 263. 
3. Negligence of motorman of sireet car when child was killed 
by the car held to be question for the jury. Omoto v., H. R. T. 
é L. Qo., 475. 
4. A verdict should not be set aside because the jury failed to 
observe an erroneous instruction. Brown v. Spreckels, 91. 
5. Comment on evidence, though prejudicial, is not ground for 
new trial when consented to by counsel. Ibid. 
6. Error in admitting affidavits of jurors in opposition to mo- 
tion for new trial held harmless when they appear not to have 
influenced the judge. Ibid. 

JUSTICES OF THE PEACE. 
1. The rule that no presumption shall be made in favor of the 
jurisdiction of magistrates does not require a record to be made 
by them concerning every motion, oral or written, and of what- 
soever nature. Mills v. Walker, 243. 
2. A district magistrate has no jurisdiction to try an action 
on a judgment for taxes of over $300. Tax Assessor v. Hawaii 
Land Co., 278. 

LACHES. 
Plaintiff held not barred by laches. Troy Laundry Oo. v. Sani- 
tary Steam Laundry Co., 388. 

LAND. 
See COMMON LANDS; PUBLIC LANDS; EJECTMENT; AD- 
VERSE POSSESSION; LIENS. 

LAND COMMISSION AWARD. 
1. A land commisison award is a final adjudication of all claims 
to the land awarded existing prior to December 10, 1845. In re 
Lewers & Cooke, 625. 
2. A decree ın equity ordering the guardian of minor heirs 
of the ‘awardee in a land commission award to convey the land 
upon a bill alleging breach of fiduciary duty by the awardee is 
a collateral attack upon a land commission award and erroneous 
as a matter of law, and the court of land registration should not 
enforce it by registering the title of those claiming under the 
decree as against the outstanding legal title. In re Lewers & 
Oooke, 625. 


LANDLORD AND TENANT, 
1. Findings of court in suit for use and occupation of land sus- 
tained by the evidence and by plaintiff’s pleadings. Scott + 
Linder, 7. 
2. Trial court held not to have determined rental according to 
proper construction of lease. Waialua Agr. Oo. v. Oahu R. & L, 
Co., 81. 
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LANDLORD AND TENANT—Continued. 
3. Words “sugar annually produced on the premises” in a ‘lease 
making rental vary with such production, held to include sugar 
made from cane cultivated in prior years. Damon v. Honolulu 
Plantation Co., 318. 
4. In a suit for rent of 12,000 acres, removal by the landlard 
of a barn held a mere trespass, not an eviction, and no defense 
to suit. Holt v. Waialua Agr. Co., 360. 
5. Evidence held to sustain judgment for rent and that there 
was no eviction of tenant by erection of reservoir. Dowsett Oc. 
v. Gilliland, 367. 
6. In the absence of an express covenant by landlord to repair, 
a tenant who abandons premises because insanitary is not re- 
lieved of liability to pay rent. Peterson v. Frazier, 457. 
7. Reletting premises after abandonment by tenant is not ac- 
quiescence in a surrender when accompanied by express dis- 
claimer. Ibid. 
8. An action on a covenant in a lease for rent, water rates and 
taxes is an action for an unliquidated demand under Sec, 1712 
R. L. Peacock v. Rothwell, 492. 
9. An affidavit in district court in support of a plea that title 
to real estate is involved is insufficient under Supreme Court 
rule 15, which merely states that the title is not in the plaintiff, 
without setting out in whom defendant claims it to be and no 
title in defendant is shown. Territory v. Kapiolani Estate, 649 
10. A lessor’s interest in land in actual use by lessee for pro- 
duction of pineapples is not exempt from taxation. Holt v. 
Wood, 485. 

LICENSES. 
1. A foreign corporation which in good faith invests a sub- 
stantial amount of its capital in the Territory is not Hable for a 
license under Sec. 2625 R. L. Seattle B. & M. Oo. v. Treasurer, 
117. 
2. A fee of $5 a day is chargeable as license for exhibition of 
moving pictures and such amount is not excessive so as to make 
the statute invalid. Tait v. Campbell, 646. 
3. The boards of license commissioners authorized by Act 119 
Laws of 1907 are not courts, and so prohibited by the Organic 
Act. Territory v. Miguel, 402. 
4. The refusal of a license to one who has on hand a stock of 
liquors bought while holding a license which on termination of 
the license cannot be sold, is not a taking of his property with- 

out due process of law. Tbig. 

LIENS. 
1. An agreement by the grantees of extensive rea) and personal] 
property to pay an annuity to a charitable institution from all 
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LIENS—Continued. 
. the property conveyed to them created no equitable lien on the 


real estate. In re Lewers é Cooke, Ltd., 497. 
2. Tax liens may be enforced in equity, there being no statu- 
tory method of enforcing them. Tax Assessor v. Achi, 170. 
LIFE ESTATES. 
Where land is devised to A for life, remainder to B for life, 
remainder to C in fee and A, while a disseizee, conveys her 
interest to B, and outlives B, and C conveys to a daughter of 
B the statute of limitation does not begin to run against A’s 
grantee until the death of A. In re Lewers & Cooke, 625, 
LIMITATION OF ACTIONS. 
1. An action for Territorial taxes for 1899 is not barred by the 
statute of limitations, Deputy Assessor v. Kaanaana, 252. 
2. Evidence held not to show a new promise to pay. Harris 
v. Clark, 569. . 
3. Where land is devised to A for life, remainder to B for life, 
remainder to C in fee and A, while a disseizee, conveys her in- 
terest to B, and outlives B, and C conveys to a daughter of B 
the statute of limitation does not begin to run against A’s gran- 
tee until the death of A. In re Lewers & Cooke, 625. 
4. Statute which has begun to run against a woman is not in- 
terrupted by her death, leaving minor heirs, Wire v. Waialua 
Agr. Co., 662, 
MANDAMUS. 

* 1. The Treasurer of the Territory may institute mandamus to 
compel a corporation to file an exhibit of the state of its affairs 
but not on any particular form prescribed by the Treasurer. 
Treasurer v. Benson, Smith & Co., 76. 

2. Mandamus lies against the Registrar of Conveyances to re- 
cord a deed in the Hawaiian language in which the expressed 
consideration is $25 and on which $1 stamp is placed when it does 
not appear that the actual consideration is different. Trask v. 
Registrar of Conveyances, 88. 

3. Mandamus lies to compel issuance of certificate of appeal by 
a tax assessor in case of assessment on income when appeal is 
from whole assessment and not from difference between return 
and assessment. Ewa Plantation Co. v. Tax Assessor, 362. 

4, Writ properly issued to compel Commissioner of Public 
Lands to approve receipt presented by a claimant of damages in 
re land, where appropriation is under Department of Public 
Lands, no objection having been made to the form of the receipt 
and the reasons given for refusal being insufficient in law. 
Lueweiko v. Com. Pub. Lands, 489. 

5. A Circuit Judge may not be compelled by mandamus to order 
a stenographer engaged for $5.00 for the special purpose of tak- 
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ing notes in a trial court, to furnish the Attorney General a 
transcript of his notes, for the purpose of appeal, Es rel Attor- 
ney General, 659. 

MORTGAGES. 
1. A mortgagee after peaceable entry for foreclosure is entitled 
to the rents although a foreclosure sale be substituted for fore- 
closure by entry. Peterson v. Waialua Agric. Co., 157. . 
2. In a certificate of entry for foreclosure, default in mortgage 
need not be averred. Ibid. 
3. A mortgagee may exercise power of sale, after having as- 
signed the mortgage with other property by deed of trust to 
secure payment of bonds, if the assignment reserve to the maker 
a right to possess and enjoy the premises, etc., until default in 
some covenants of trust deed. Ibid. 
4. Instrument modifying terms of mortgage held subject to 
stamp duty as an agreement not as a mortgage. Bolte v. Treas- 
urer, 241, 
5. A description in a foreclosure of property as all the right. 
title and interest of mortgagor in certain definite land is a suffi- 
cient deseription when the same as that of the mortgage, with- 
out alleging the amount of interest. Hackfeld v. Monsarrat, 333, 
6. Upon foreclosure of a mortgage of an undivided interest in 
land, a defendant holding a mortgage of a different undivided 
interest may not have such mortgage foreclosed at same time 
by cross bill, did. 
7. At foreclosure sale an agreement that purchaser shall have 
immediate possession, announced by auctioneer on authority of 
attorney for mortgagee present, is not without consideration, is 
not merged in the later deed, and binds the mortgagee. The 
statute of frauds is complied with, if the auctioneer inserts in 
his memo “possession given at once.” Oummings v. Pioneer B. 
é L. Assan., 349. 


8. In action by mortgagor against mortgagee for surplus arising 
from foreclosure sale, the fact that a third person holds a set 
ond mortgage on the premises sold that is not satisfied, is no 
defence. Noar v. Bosse, 352. 


9. Where mortgagor has conveyed the mortgaged premises by 
voluntary deeds to different parties, the grantees should con- 
tribute ratably to the discharge of the mortgage (estimating 
value of several parcels as at date of mortgage) and no one by 
procuring a partial release of his lot and an assignment to him- 
self can compel the others to pay more than their proportion. 
Ernestberger v. Nahau, 377. 
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10. Executors should pay a mortgage debt out of personalty, if 
possible, before permitting a foreclosure or application for leave 
to sell the mortgaged premises. Trustees Ena Estate v. Ena, 
588. í 

11. An equity of redemption is subject to dower. Ibid. 

12. A widow should not contribute out of her dower towards re- 
demption of a mortgage. Ibid. 

13. Where will leaves interest in property to sons for life, 
remainder to their children, and in settling a partnership the 
surviving partners make deed to executor upon trusts corre- 
sponding to terms of the will, no conveyance from trustee upon 
death of a son is necessary to vest title in his children. Dreier 
v. Holt, 179. 

14. A mortgage should be recorded though not acknowledged 
by a wife who has signed in release of her dower. Dreier v. 
Holt, 179. 


MOTIONS. 


1. By stranger for leave to intervene as defendant in injunction 
suit. Oahu R. & L. Co. v. Armstrong, 429. 

2. A defendant upon denial of a motion to dismiss for want of 
proper service, is not entitled to a continuance. Mills v. 
Walker, 243. 


MUTUAL BENEFIT ASSOCIATIONS. 


NEW 


A by-law in a mutual benefit association allowing a pension to 
children of a member of ten years standing who dies without 
having received any benefits previously, may not be changed 
without consent of member so as to require a membership of 15 
years to gain such right of pension, Rodrigues v. Portuguese M. 
B. Soc., 316. f 

Negligence of motorman held to be question for jury. Omoto 
v. Rapid Transit Co., 475. 

TRIAL. 


1. Wrong admission of magistrate’s record, when magistrate 
has already testified to contents and asking the leading ques- 
tion of prosecuting witness in a rape case, “Did you want him 
(the defendant) to do this or not,” are not reversible errors. 
Territory v. Charman, 46. 

2. A verdict should not be set aside because the jury failed to 
observe an erroneous instruction. Brown v. Spreckels, 91. 

3. Comment on evidence, though prejudicial, is not ground for 
new trial when consented to by counsel. Ibid. 

4. Error in admitting affidavits of jurors in opposition to me- 
tion for new trial held harmless when they appear not to have 
influenced the judge. Ibid. 
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5. Trial judge held not to have abused his discretion in grant- 
ing motion for new trial on account of verdict for excessive 
damages in suit for damages caused by collision of street car 
with buggy. Heleluhe v. Rapid Transit Co., 481. 
6. A new trial asked on the ground of surprise cannot be grant- 
ed upon an affidavit that the translation of a Korean document is 
incorrect, the eorrectness of the translation having been in 
issue at the trial. Harh Hak Sae v. Pak Sung Kwon, 577. 
7. A bond to satisfy the judgment is not essential to give a 
court jurisdiction to grant a motion for a new trial. Harh Hak 
Bae v, Lindsay, 666. 
8. A writ of prohibition will not lie to prevent a court from 
proceeding with a new trial. The proper remedy for error in 
such matter is by exception or writ of error. Ibid. 

NOTICE. 
1. A mortgage would properly be recorded though there be no 
certificate of acknowledgment by the mortgagor’s wife. Dreier 
v. Holt, 179. 
2. A decree and order may be prepared by the losing party 
and presented by him to the circuit judge for signature witb- 
out notice to the opposite party. McCandless v. Carter, 218. 
3. A defendant upon denial of a motion to dismiss for want of 
proper service, is not entitled to a continuance. Mills v. 
Walker, 248. 

OFFICERS, 
1. “The head of the department under which the items are 
inserted” with reference to an item under “department of public 
lands” describes with sufficient certainty the commissioner of 
public lands. Lucweiko v. Com. Public Lands, 489. 
2. The legislature has power to add to the duties of the com- 
missioner of public lands that of approving a receipt for claim 
for damages for nonfulfililment by the government of an agree- 
ment in re land and buildings on Beretania and King Streets, 
Honolulu. Ibid. , 
3. Sureties on the official bond of a clerk in the bureau of water 
works, whose duties are nowhere defined by law, are not liable 
for his failure to account for moneys payable by law to the 
superintendent of water works. Supt. Pub. Works v. Rickard 
son, 523. 
4. Mandamus may be instituted by the Territorial treasurer 
to compel a private corporation to file an exhibit of its affairs 
but not on any particular form prescribed by the treasurer. 
Treasurer v. Benson, Smith & Co., 76. 
5. The county act requires the names of candidates for all 
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OILS. 


classes of county officers to be placed on the same balot. 
Brown v. Iaukea, 131. 

6. Injunctions are not issued to restrain public officials in 
the exercise of discretionary power. McCandless v. Carter, 221. 
7. An action of summary possession for violation of lease of 
land formerly crown land may properly be brought in tke name 
of the Territory by the commissioner of public lands, and the 
approval of the governor need not be in writing and may be 
presumed. Territory v. Kapiolani Est., 640. 


Statute forbidding sale of oils of which component part is 
naptha or gasoline which gives off inflammable vapor at a tem- 
perature of less than 100 Far. held not to include pure gasoline. 
Territory v. Sing Yuen, 611. 


PARENT AND CHILD. 


A divorce decree awarding custody of two small white children 
to the mother should not be changed on the mere showing of 
her marriage to a Hawaiian. Vetlesen v. Vetlesen, 164. 


PARTIES. ; 
‘1, After a decree has been made in an injunction suit dis- 


missing the bill and has been reversed on appeal and the cause 
remanded for further proceedings not inconsistent with the 
opinion it is too late for a new party defendant to intervene. 
0. R. é L, Co. v. Armstrong, 429. 

2. There is no rule requiring joinder of tortfeasors, and when 
one is enjoined from maintaining a pipe line and has not pleaded 
nonjoinder he cannot justify noncompliance with the decree 
upon the ground that a cotenant and mortgagee will not allow 
him to remove it. O. R. € L. Co. v. Armstrong, 507. 

3. After a partnership is dissolved both parties must join in 
suit for old firm debts. Silva v. De Freitas, 613. 

4. The court has no power to add a third party as plaintiif 
without the plaintiff’s consent but if plaintiff. after plea of non- 
joinder is sustained, does not ask to amend, he should be non 
suited. Ibid. 

5. A bill in equity is multifarious which joins as defendants 
those who are trustees under the same will but in distinct and 
separate trusts for the performance of one of which the other is 
not accountable. Carter v. Lane, 10, 

6. A judgment or verdict in action of tort awarding separate 
damages against the defendants is void. Baker v. Brown, 22. 
7. When no misjoinder appears on the face of the complaint 
in an action to quiet title it should not be dismissed for 
nonjoinder of parties and causes of action because defendants 
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in their answers put up different claims to different parts of 
the land. Lahaina Agr. Co. v. Poaha, 494. 

PARTNERSHIPS. 
1. After dissólution of a partnership, the remaining partner 
may bring an action to recover a partnership debt, but he must 
join his former partner as coplaintiff. Silva v. De Freitas, 613. 
2. Where will leaves interest in property to sons for life, re- 
mainder to their children, and in settling a partnership the sur- 
viving partners make deed to executor upon trusts correspond- 
ing to terms of the will, no conveyance from the trustee 
upon death of a son is necessary to vest title in his children. 
Dreier v. Holt, 179. 

PENSIONS. 
A by-law in a mutual benefit association allowing a pension to 
children of a member of ten years standing who dies without 
having received any benefits previously, may not be changed 
without consent of member so as to require a membership of 15 
years to gain such right of pension. REESS v. Portuguese 
M. B. Soc, 316. 

PERPETUITIES, ž 
Will providing that remainder of estate be placed in trust for 
as long a period as is legally possible, that annuities be paid 
and the trust fund divided at final ending of the trust con- 
strued and held to create a trust to last until twenty-one years 
after death of last annuitant, and that unused income should 
be added to the fund. Fitchie v. Brown, 52. 

PLEADING. 
1. §1727 R. L., that after answer or demurrer there shal] be 
no further pleading, allows defendant to answer over after 
overruling of a demurrer, Silva v. I. I. 8. N. Co., 828. 
2. An action on a covenant in a lease for rent, water rates 
and taxes in an action for an unliquidated demand under §1712 
R. L. Peacock v. Rothwell, 492. 
3. When no misjoinder appears on the face of the complaint 
in an action to quiet title it should not be dismissed for non- 
joinder of parties and causes of action because defendants in 
their answers put up different claims to different parts of the 
land. Lahaina Agr. Co. v. Poaha, 494. 
4. A decision of the supreme court ordering a new trial and 
laying down a rule of apportionment held not to entitle plain- 
tiff to amend its complaint by increasing the ad damnum. 
Waialua Agr. Co. v. O. R. € L. Co., 526. 
5. A mere clerical error which is corrected by papers which 
by reference are made part of the plea will not render the plea 
defective. Territory v. Kapiolani Est., 640. 
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PLEADING—Continued. 


6. A bill in equity is multifarious which joins as defendants 
those who are irustees under the same will but in distinct and 
separate trusts for the performance of one of which the other 
is not accountable. Carter v. Lane, 10. 

7. Judgment by default may be entered in suit on a bill of 
exchange if the affidavit of defense filed with the answer does 
not set up a sufficient defense. Western Nat. Bank v. Peacock & 
Co., 161; Wong v. Kaiu, 661. 

8. Refusal to allow amendment to answer in suit on note nearly 
a year after suit was begun held not abuse of discretion. Porter 
v. Kapiolam Est., Ltd., 289. 


9. Defense that note was for accomm@dation and beyond power 
of defendant corporation is not a defense of “illegality” within 
meaning of rule 4 circuit courts (9 Haw. 716). Ibid. 


10. Indebitatus assumpsit as for work and labor done, may be 
maintained, notwithstanding proof of an express contract, when 
the plaintiff has performed his part and the defendant has 
merely to pay the agreed price or when the contract has been 
partly performed by the plaintiff and then terminated through 
fault of the defendants. Testa v. Kahahawai, 209. 


11. Complaint held to have sufficiently averred malice and 
want of probable cause. Peacock v. Rothwell, 464. 


12. A complaint in a district court for taxes assessed against 
the person and property of a defendant for two years is not 
demurrable on the ground that it contains separate causes of 
action without being separately stated. Holt v. Peacock, 502. 
13. A complaint may be amended by increasing the value of 
the property, when the property is in possession of defendant. 
Bierce v, Hutchins, 511. 

14. An affidavit in district court in support of a plea that tiile 
to real estate is involved is insufficient under Supreme Court 
Rule 15, which merely states that the title is not in the plain- 
tiff, without setting out in whom defendant claims it to be and 
no title in defendant is shown. Territory v. Kapiolani Estate, 
640. 

15. It is unnecessary in a pleading to aver that the title in 
lands formerly known as crown lands is now in the United 
States. Territory y. Kapiolani Estate, 640. 


PRINCIPAL AND AGENT. 


1. An unrecorded power of attorney to convey real estate is 
void as to third parties though they have actual knowledge of 
it. Holmes v. Serrao, 25. 


2. Under a power of attorney “to do and transact all and every 
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PRINCIPAL AND AGENT—Continued 
kind of business of what nature and kind soever” an agent can 
engage counsel for defendants. Oliveira v. Silva, 602. 
3. An announcement at the auction by an attorney in general 
charge of a foreclosure sale that immediate possession will be 
given of the mortgaged premises to the purchaser binds the 
mortgagee. Cummings v. Pioneer Bldg. & Loan Assn., 349. 


PRISONS. 


1. A petitioner released on bail pending exceptions, and, upon 
dismissal of the exceptions, taken into custody again by the 
high sheriff without further order or authority than the original 
mittimus, is not entitled to be discharged upon habeas corpus 
In re Ching Tai, 500. 


2. A prisoner committed for contempt of court is entitled to 
discharge if the mittimus does not recite the circumstances of 
the contempt. In re Vivas, 670. 


PROCESS. 
1. A district court summons is properly served by delivery of 
a true copy to the defendant without certifying it or showing 
the original. Maile v. Tar Assessor, 307. 


2. After service of a district court summons by delivery of a 
copy it can be amended by inserting the magistrate’s name. 
Hackfeld v. Coerper, 585. 


3. Service on a corporation by leaving copy of summons with 
its bookkeeper is defective in absence of any showing that the 
bookkeeper had authority to accept service. Ferreira v. Kamo, 
593. 


4. A demurrer is a general appearance and waives service. 
Mills v. Walker, 243. 


5. A motion to recall execution in a tax case, on grounds of 
lack of jurisdiction of the subject matter is a general appear- 
ance and waives defects in service. Maile v. Tax Assessor, 307. 
6. Defective service on a corporation as garnishee may be 
waived by general appearance of the garnishee. Ferreira v. 
Kamo, 593. 


7. General appearance by an attorney employed for defendants 
by an agent authorized to do every kind of business of what 
nature soever, waives defects in service. Oliveira v. Silva, 602. 


PROHIBITION. 


A writ of prohibition will not issue to prevent a court from 
proceeding with a new trial after wrongfully granting a motion 
therefor. The proper remedy is by exception or writ of error. 
Harh Hak Bae v. Lindsay, 666. 
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PROPERTY. 
A leasehold interest for less than twenty-five years is not a 
“movable effect” and a widow has no dower interest therein. 
Trustees Ena Est. v. Ena, 588. 

PUBLIC LANDS. 


1. The power of the commissicner of public lands to exchange 
public for private lands is not confined to lands not under lease 
or to parcels of not over 1000 acres. McCandless v. Carter, 221 
2. Injunctions are not issued to restrain the governor and 
commissioner of public lands in the exercise of discretion as to 
exchange of public for private lands. bid. 

3. An action of summary possession for violation of lease of 
land formerly crown land may properly be brought in the name 
of the Territory by the commissioner of public lands, and the 
approval of the governor need not be in writing and may be 
presumed, Territory v. Kapiolani Est., 640. 

4. It is unnecessary in a pleading to aver that the title in 
lands formerly known as crown lands is now in the United 
States. Ibid. . 

5. Adverse possession of crown land cannot be shown. Terri 
tory v. Puahi, 649. 

6. “The head of the department under which the items are 
inserted” with reference to an item under “department of pubiic 
lands” describes with sufficient certainty the commissioner ot 
public lands. Lucweiko v. Com. Public Lands, 489. 

7. The legislature has power to add to the duties of the com- 
missioner of public lands that of approving a receipt for claim 
for damages for nonfulfillment by the government of an agree- 
ment in re land and buildings on Beretania and King streets, 
Honolulu. Ibid. 


QUIETING TITLE. 


1. Where respective claims depend upon settlement of a lega) 
controversy under a will, equity has no jurisdiction to remove a 
cloud upon plaintiff’s title caused by assertion of an adverse 
claim followed by acts of trespass and annoyance. Charman v. 
Charman, 415. 


2. In a statutory action to quiet title, when there is no mis: 
joinder on the face of the complaint, defendants cannot by the 
nature of their answers, disclaiming and claiming as to differ- 
ent parcels, cause a misjoinder and dismissal of the action 
Lahaina Agr. Co. v. Poaha, 494. 

RAILROADS. 


A superintendent of a R. R. having supervision of matters per- 
taining to the roadbed, track and operation of its road, has no 
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RAILROADS—Continued. 
authority to give consent to change of use, dimensions and 
location of a water course over its land. O. R. é L. Co. v. 
Armstrong, 258. 

RAPE, 
1. The question “Did you want him (the defendant) to do this 
or not,” put to a complaining witness is not leading. Territory 
v. Charman, 46. 
2. It is not necessary to show that complaining witness resisted 
to the utmost of her physical power if she was in fear of great 
bodily harm from the threats and conduct of the defendant. ibd. 


REAL ESTATE. 


See COMMON LANDS; PUBLIC LANDS; ADVERSE POSSES- 

SION; EJECTMENT. 

i. An affidavit in support of a plea that title to real estate is 

involved is insufficient under supreme court rule 15 which 

merely states that the title is not in plaintiff without showing 

any claim of title in defendant or third party. Territory v. 

Kapiolani Estate, 640, 

2. An agreement by the grantees of extensive real and personal 

property to pay an annuity to a charitable institution from all 

the property conveyed to them created no equitable lien on the 

real estate. In re Lewers & Cooke, Ltd., 497. 

RECORDS. 

1. A mortgage would properly be recorded though there be no 

certificate of acknowledgment by the mortgagor’s wife. Dreier 

v. Holt, 179, 

2. An unrecorded power of attorney to convey real estate is 

void as to third parties though they have actual knowledge of 

it. Holmes v. Serrao, 25. 

3. A plea of guilty before a committing magistrate is admissible 

as a confession, and may be proved by the magistrate’s reading 

the charge as entered in his record book and testifying that he 
read the ¢harge so entered to the accused and that the latter 

pleaded guilty to it. Territory v. Charman, 35. 

4. Mandamus lies against the Registrar of Conveyances to 

record a deed in the Hawaiian language in which the expressed 

consideration is $25, and on which a $1 stamp has been placed 
when it does not appear that the actual consideration is differ- 

ent. Trask v. Registrar of Conveyances, 88. 

5. A decree in equity ordering the guardian of minor heirs of 
the awardee in a land commission award to convey the land 
upon a bill alleging breach of fiduciary duty by the awardee is 
a collateral attack upon a land commission award and erroneous 
as a matter of law, and the court of land registration should 
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RECORDS—Continued. 
not enforce it by registering the title of those claiming under 
the decree as against the outstanding legal title. In re Lewers 
& Cooke, 625, 

REGISTERS OF DEEDS. 
1. An unrecorded power of attorney to convey real estate 1s 
void as to third parties though they have actual knowledge of 
it. Holmes v. Serrao, 25. 
2. Mandamus lies against the Registrar of Conveyances to 
record a deed in the Hawaiian language in which the expressed 
consideration is $25 and on which $1 stamp is placed when it 
does not appear that the actual consideration is different. Trask 
v. Registrar of Conveyances, 88. 
8. A mortgage would properly be recorded though there be no 
certificate of acknowledgment by the mortgagor’s wife. Dreier 
v. Holt, 179, 

REGISTRATION OF TITLE TO LAND. 
A decree in equity ordering the guardian of minor heirs of the 
awardee in a land commission award to convey the land upon 
a bill alleging breach of fiduciary duty by the awardee is a 
collateral attack upon a land commission award and erroneous 
as a matter of law, and the court of land registration should 
not enforce it by registering the title of those claiming under 
the decree as against the outstanding legal title. In re Lewers 
& Cooke, 625, 

REMAINDERS, 
1. A direction to a trustee to convey the estate upon the hap- 
pening of a certain future event “to such of the children as 
shall then be living and to the heirs and legal representatives 
of any who shall have hereafter deceased” creates a contingent 
remainder, and the children of a deceased child take to the 
exclusion of the sole devisee under his will. Carter v. Davis, 439, 
2. Will providing that remainder of estate be placed in trust 
for as long a period as is legally possible, that annuities be 
paid and the trust fund divided at final ending of the trust con- 
strued and held to create a trust to last until 21 years after 
death of last annuitant, and that unused income should be added 
to the fund. Fitchie v. Brown, 52. 
3. Where will leaves interest in lands owned by partnership to 
sons for life, remainder to their children, and in settling the 
partnership the remaining partners make deed to the executor 
in trust according to terms of the will, no deed from the trustee 
is necessary at the death of a son to vest title in his children. 
Dreier v. Holt, 179. 
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REMAINDERS—Continued. 
4. Where land is devised to A for life, remainder to B for life 
remainder to C in fee and A, while a disseizee, conveys her in- 
terest to B, and outlives B, and C conveys to a daughter of B 
the statute of limitation does not begin to run against A’s 
grantee until the death of A. In re Lewers & Cooke, 625. 
REPLEVIN. 
1. Variance between evidence and description of horse in com- 
plaint heid not fatal. Tsuruda v. Farm, 434. 
2. A complaint may be amended by increasing the value of 
the property, when the property is in possession of defendant. 
Bierce v. Hutchins, 511, 
RULES OF CIRCUIT COURT CITED. 
Rule 4. Porter v. Kapiolani Estate, Ltd., 301. 
RULES OF SUPREME COURT CITED. 
Rule 1. Oliveira v, Silva, 662, 
Rule 5. Forrester v. Hurtt, 256; Territory v. Kaizo, 658; Parker 
v. Parker, 658; Bierce v. Hutchins, 665. 
Rule 15. Territory v. Kapiolani Est., 643. 
SALES, 
1. The title to goods sold subject to a condition precedent 
cannot be passed by any unilateral act of the vender. Bierce v. 
Hutchins, 511. 
2. Act 85, Laws of 1895, so far as it prohibits a person from 
selling property on the inducement that the buyer may select 
some, other property as a gift or premium which is unselected 
at the sale, and the issuance of trading stamps for that pur- 
pose is unconstitutional and void. Territory v. Gunst & Co.,'196. 
SERVICE OF PROCESS, 
See PROCESS. 
SHERIFFS AND CONSTABLES. 
When a person convicted is out on bail pending exceptions and 
the exceptions are dismissed, the high sheriff may take him in 


i 


custody without further order or authority than the original 


mittimus. In re Ching Tai, 500. 

SHIPPING. E 
See WHARVES. 

SPECIFIC PERFORMANCE, 
1. Decree dismissing bill for specific performance on ground of 
lack of proof of meeting of minds as to who should pay expense 
of the deed, affirmed with modification that dismissal be without 

* -prejudice to action at law. Lindsay v. Schleif, 337. 

2. Instrument held sufficient memorandum of contract to cou- 
vey land. Oliveira v. Silva, 602, 
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STATUTES, 


1. If an appropriation by the legislature is stated in the act 
to be to pay a claim, it is not for the supreme court to inquire 
whether the claim had any substantial foundation and the appro. 
priation was in fact a gift. Lucweiko v. Commissioner Public 
Lands, 489. 

2, Statute forbidding sale of oils of which component part is 
naptha or gasoline which gives cff inflammable vapor at a tem- 
perature of less than 100 Far, held not to include pure gasoline. 
Territory v. Sing Yuen, 611. 

3. A county has no power to prohibit by ordinance an act 
already made penal by territorial statute. Territory v. Mc- 
Candless, 616. 

4. A foreign corporation need not invest all its capital here 
to avoid liability for license under Sec, 2625 Revised Laws. 
Seattle B. & M. Co. v. Treasurer, 117. 


5. Act 85, Laws of 1895, so far as it prohibits a person from 
selling property on the inducement that the buyer may select 
some other property as a gift or premium which is unselected 
at the sale, and the issuance of trading stamps for that purpose 
is unconstitutional and void. Territory v. Gunst & Co., 196. 
6. The Boards of License Commissioners authorized by Act 119 
Laws of 1907 are not courts, and so prohibited by the Organic 
Act. Territory v. Miguel, 402. 


7. Act 119 Laws of 1907 “to regulate the sale of intoxicating 
liquors” is not invalid as embracing more than one subject, 
prohibition as well as regulation of sales. Ibid. 

8. The legislature has power to add to the duties of the com- 
missioner of public lands that of approving a receipt for amount 
of appropriation for damages for nonfulfilment by the govern- 
ment of an agreement in re land and buildings on Beretania 
and King Streets, Honolulu. Lucweiko v. Com. Pub. Lands, 489. 
9. A fishery claimed in the Hanapepe River, Kauai, held not 
to be included under §§ 95, 96, Organic Act. Kapiolani Est. v. 
Territory, 460. 

10. “The head of the department under which the items are 
inserted” with reference to an item under “department of public 
lands” describes with sufficient certainty the commissioner of 
public lands. Lucweiko v. Com. Pub. Lands, 489. 


11. If an appropriation be stated in the law to be to pay a 
claim for damages for breach of contract, the statement is con- 
clusive and it is not for the Supreme Court to inquire whether 
the claim has any substantial foundation or the appropriation 
be in fact a gift. Ibid. 
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In re Taxes Laupahoehoe Sugar Co., 207; Tax 
Assessor v. Ewa Plant. Co., 584. 
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j “ =“ 2881 Holmes v. Serrao, 26. 


“ “« = 2535 Fitchie v. Brown, 74. 

“ «© 2539 Treasurer v. Benson, Smith & Co., 77. 
“ “ “ 2566 Treasurer v. Benson, Smith & Co., 77, 
ae “ “2625 Seattle B. & M. Co. v. Treasurer, 118. 
“ “ “ 2729 Peacock v. Rothwell, 469. 

“ “ “2774 In re Ching Tai, 474. 

“ “ “ 9775 In re Ching Tai, 500. 

Gi “ “ 2777 In re Ching Tai, 500. 

ti “ “ 2806 Ter. v. Charman, 77. 

u “ “ 2819 Ter. v. Kauai, 341. 

“ “« “ 2831 Ter, v. Crawford, 246. 

“ “ “ 2966 Supt. Pub. Works v. Richardson, 524. 
“ “ “ 3023 Harh Hak Sae v. Lindsay, 669. 


e « “ 3073 In re Vivas, 670. 
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HAWAIIAN STATUTES—Continued. 

Revised Laws § 3175 Ter. v. Ah Sing, 392, 470. 
of s p 1160, 1164 Atcherley v. Lewers & Cooke, 633. 
‘£ “ p 1169, 1175, 1177 Atcherley v. Lewers & Cooke, 634. 
#& ti p1197 Ter. v. Puahi, 652. 

Civil Code of 1859, §42, McCandless v, Carter, 224. 

Laws of 1874, Ch. 24, McCandless v. Carter, 225. 

Laws of 1876, Ch. 44, McCandless v. Carter, 225, 

Laws of 1878, Ch. 15, Middleditch v. Kalanianaole, 273. 

Laws of 1895, Act 26, §17, Middleditch v. Kalanianaole, 273; Ter. v. 

Kapiolani Estate, 645, 
Laws of 1908, Act 35, Tax Assessor v. Wood, 485. 
Const. of Republic of Hawaii, Art. 95, Ter. v. Kapiolani Estate, 645; 
Ter. v. Puahi, 651. 


Laws of 1905, Act 3 §6, Ter, v. Kauai, 342. 
« “ 36 Harh Hak Sae v, Lindsay, 668. 
oe « “ 39 Brown v. Iaukea, 132; Logan v. Kealoha, 659; 
Territory v. McCandless, 617. 


‘i “ “ 67 Ter, v. Miguel, 403. 

es “ “ 74 Ter. v. Charman, 47. 

ii “ “ 75 Brown v. Spreckels, 114. 

A “ “ 84 §3, §9, subd. 3, Middleditch v. Kalanianaole, 273. 
5 “ “ 85 Ter. v, Gunst, 196. 


“ « «“ 87 Tax Assessor v. Laupahoehoe Sugar Co., 207; 
Ewa Plant, Co. v. Tax Assessor, 363; Tax Asses- 
sor v. Ewa Plant. Co., 536, 


si “ <“ 88 Rapid Transit Co. v. Assessor, 17. 
t sE N 89 Tax Assessor v. Achi, 171; Tax Assessor v. 
Makee Sugar Co., 267; Ewa Plant. Co. v, Tax 
Assessor, 363, 365; Tax Assessor v. Ewa Plant. 
Co., 540. 
oe « = 91 Central Mill Co. v. Treasurer, 185. 
sk « “« 98 Seattle B. & M. Co, v. Treasurer, 119. 
s ss p 49 Ter. v. McCandless, 625 
Laws of 1907, Act 45 Tait v. Treasurer, 646. 
s “ “ 83 Harh Hak Sae v. Lindsay, 667. 
g “ = 119 Ter. v. Miguel, 403,- 
“ «  « 123 Lucweiko v. Pratt, 489. 


STATUTE OF LIMITATIONS. 
See LIMITATIONS OF ACTIONS. 


STATUTE OF FRAUDS. 
See FRAUDS, STATUTE OF 
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STENOGRAPHERS. 
A circuit judge may not be compelled by mandamus to order a 
stenographer engaged for $5.00 for the special purpose of taking 
notes in a trial court, to furnish the Attorney General a tran- 
script of his notes for the purpose of appeal. Hx rel Attorney 
General, 659. 

STREET RAILROADS. 
1. Negligence of motorman where child was killed, held to he 
question for the jury. Omoto v. Honolulu Rap. Tr. & Land 
Co., 475. 
2, Injunction proper remedy to restrain threatened violation 
of a statutory duty to maintain a sufficient number of cars. 
Evidence held to support finding that proposed service was in- 
sufficient for public convenience. Territory v. Honolulu Rap. 
Tr. & Land Co., 553. 
3. In estimating taxable income depreciation of property is not 
deductible “as losses actually sustained during the year” if re- 
pairs have not been made within the year; nor is the amount 
which the corporation is permitted by its franchise act to set 
aside as a sinking fund deductible. In re Taxes H. R. T. & L. 
Co., 15, 666. 
4. “Capital issues” do not include bonds in provision of Act 88 
Laws oi 1905, making a minimum for assessments of publie 
utility corporations. bid. 
5. The franchise of the H. R. T. & L. Co. is not exempt from 
taxation. Ibid. 
6. Supreme Court on appeal may assess property of corpora- 
tion as combined property even if the tax appeal court assessed 
it as separate items. Ibid. 
7. Trial judge held not to have abused his discretion in grant- 
ing motion for new trial on account of verdict for excessive 
damages in suit for damages caused by collision of street car 
with buggy. Heleluhe v. Rapid Transit Co., 481. 

SUMMONS. 
See PROCESS. 

TAXATION. 


1. Separate actions may be brought for income and property 
taxes for the same year. Holt v. Wong Kwai, 13. 

2. In estimating taxable income depreciation of property is 
not deđuctible “as losses actually sustained during the year” 
if repairs have not been mađe within the year; nor is the amount 
which the corporation is permitted by its franchise act to set 
aside as a sinking fund deductible. In re Taxes Honolulu R. T. 
€ L. Co., 15, 666. 
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TAXATION—Continued. 
8. “Capital issues’ do not include bonds in provision of Act 
88 Laws of 1905, making a minimum for assessments of public 
utility corporations. Ibid. 
4. The franchise of the H. R. T. & L. Co. is not exempt from 
taxation. Ibid. 
5. Supreme Court on appeal may assess property of corporation 
as combined property even if the tax appeal court assessed it 
as separate items. Ibid. 


6. Profit made by sale in one taxation period of stock bought 
in another is not taxable under the income tax law. In re Taxes 
of Castle, 129. 


7. Tax liens may be enforced in equity, there being no statu- 
tory method of enforcing them. Tax Assessor v. Achi, 170. 


8. No tax is imposed on an increase of stock which a corpora- 
tion is privileged to make but has not authorized. Central 
Mill Co. v. Treasurer, 185. 


9. Income of sugar plantation held properly computed by tax- 
payer. In re Taxes Laupahoehoe Sug. Co., 206. 

10. Instrument modifying terms of mortgage held to be subject 
to $1 stamp duty as an agreement. Bolte v. Treasurer, 241. 

11. An action for territorial taxes for a year prior to the Organic 
Act is not barred by the statute of limitations. Deputy Assessor 
v. Kaanaana, 252, 

12. An action does not lie before a district magistrate on a 
judgment recovered for taxes of over $300. Tas Assessor v. 
Hawaii Land Co., 278. 

13. Mandamus lies against tax assessor to compel issuance of 
certificate of appeal by a tax assessor in case of assessment on 
income though appeal is from whole assessment and not from 
cifference between assessment and return. Hwa Plantation Co. 
v. Tax Assessor, 362. 

14. Valuation of tax appeal court of a sugar plantation sus- 
tained as not shown to be erroneously based on a wrong theory 
or insufficient or defective date. Tar Assessor v. Wailuku Sug. 
Co, 422, 

15. National bank shares are not public stocks and cannot be 
taxed as such. In re Taxes of Robinson, 425. 

16. A lessor’s interest in land in actual use by lessee for pro 
duction of pineapples is not exempt from taxation. Holt v. 
Wood, 485. 

17. A complaint in a district court for taxes assessed against 
the person and property of a defendant for two years is not de 
murrable on the ground that it contains separate causes of 
action without being separately stated. Holt v. Peacock, 502. 
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TAXATION—Continued. 
18. A covenant by a lessee who cultivates pineapples to pay 
taxes assessed on lessor’s interest does not make the lessor’s 


interest exempt from taxation. Tax Assessor v. O. R. é L. 
Co., 528. 


19. A corporation is not entitled to deduct from its gross in- 
come the estimated depreciation of its plant either as an amount 
expended in the production of movable property or as an expense 
or loss actually sustained. In re Income Taxes Ewa Plantation 
Co., 530; In re Income Taxes H. R. T. & L. Co., 666. 

20. A taxpayer who has appealed from an assessment cannot 
object in supreme court for the first time to lack of notice 
from tax assessor of the assessment. Ibid. 


21. A taxpayer who made a return under understanding with 
treasurer that depreciation would be allowed, is entitled upun 
offer to the tax appeal court to show expenses actually incurred 
in case of disallowance of estimated depreciation. Ibid. 
22. Under income tax law the cost of new buildings should 
not be deducted from gross income; replacement may be allowed 
if old article is practically abandoned; the expenditure for a 
steel bridge to replace a wooden one is deductible only up to 
the cost of a new bridge like the old one. Additional machinery 
is a betterment notwithstanding it is necessary to keep planta- 
tion up to its former efficiency. Necessary expenses of a busi- 
ness are deductible during the year in which they are incurred, 
but amounts expended in the production of movable propertv 
are chargeable against the sales of that property in the year 
when sold. In re Income Tax Appeal Cases, 596. 
23. Leasehold valuation raised from $140,000 to $275,000. In 
re Taxes of von Holt, 657. 
24, The successor of a tax assessor may have an execution 
issued on a judgment for taxes obtained by a predecessor in 
office without reviving proceedings. Maile v. Tax Assessor, 307. 
TERRITORIES. 


1. The Territorial Supreme Court need not follow the U. S. Su- 
preme Court where that court previously to annexation had es- 
tablished a rule of law (on other than federal questions) differ- 
ent from that established by previous decisions of the Supreme 


Court of Hawaii. Rubenstein v. Hackfeld & Co., 126. 


2. Action for territorial taxes for 1899 is not barred by the 


statute of limitations. Deputy Assessor v. Kaanaana, 252. 
TIME. 

1. In computing time within which a notice of appeal must 

be filed, Sunday is excluded when it would be the last day if 

included. Scott v. Linder, T. 


INDEX. 741 


TIME—-Continued. 
2. Time, though the offense be of a continuing nature, need 
not be proved as alleged in the indictment except in so far as 
it is of the essence of the offense. Territory v. Crawford, 246. 
TORTS. 
A judgment or verdict in action of tort awarding separate dam- 
ages against the defendants is void. Baker v. Brown, 22. 
TRESPASS. 
A judgment or verdict in action of tort awarding separate 
damages against the defendants is void. Baker v. Brown, 22. 
TRIAL. 
1. A circuit judge trying a case jury waived is not bound to 
make special findings upon request. Waialua Agr. Co. v. O. R. 
& L. Co., 81; Yee Chin v. Yuen Kau, 427. 
2. A judgment or verdict in action of tort awarding separate 
damages against the defendants is void. Baker v. Brown, 22. 
3. Comment on evidence, though prejudicial, is not ground for 
new trial when consented to by counsel. Brown v. Spreckels, 91. 
4. Error in admitting affidavits of jurors in opposition to me- 
tion for new trial held harmless when they appear not to have 
influenced the judge. Ibid. 


5. Trial judge held not to have abused his discretion in grant- 
ing motion for new trial on account of verdict for excessive 
damages in suit for damages caused by collision of street car 
with buggy. Heleluhe v. Rapid Transit Co., 481. 


6. A new trial asked on the ground of surprise cannot be 
granted upon an affidavit that the translation of a Korean 
document is incorrect, the correctness of the translation having 
been in issue at the trial. Harh Hak Sae v. Pak Sung Kwon, 577. 
7. A bond to satisfy the judgment is not essential to give a 
court jurisdiction to grant a motion for a new trial. Hark Hak 
Sae v. Lindsay, 666. 


8. A writ of prohibition will not lie to prevent a court from 
proceeding with a new trial. The proper remedy for error in 
such matter is by exception or writ of error. Ibid. 


9. In an ejectment suit the court ordered nonsuit on the ground 
that there could be no descent through a grandparent at time 
of death of decedent overlooking a possible descent through an 
uncle. Order of nonsuit set aside. Kalaeokekoi v. Wailuku 
Sug. Co., 380. 


10. If evidence as to plaintiff’s share of interest is uncertain, 
put there is some evidence from which the jury might ascertain 
it, a nonsuit is improper. Ibid, ` 
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TRIAL—Continued. 
11. An error in refusing nonsuit is cured if deficiency in evi- 
dence is later supplied by the defense. Peacock v. Roth- 
well, 464. 

TRUSTS. 
1. A bill in equity is multifarious which joins as defendants 
those who are trustees under the same will but in distinct and 
separate trusts for the performance of one of which the othe 
is not accountable. Carter v. Lane, 10. 
2. Will providing that remainder of estate be placed in trust 
“for as long a period as is legally possible,” that annuities be 
paid and the trust fund divided at final ending of the trust con- 
strued and held to create a valid trust to last until 21 years 
after the death of last annuitant and that unused income should 
be added to the fund. Fitchie v. Brown, 52. 
3. A corporation may be incorporated under articles of asso 
ciation as a joint stock company for purposes of acting as a 
trustee. Ibid. 


4. Where will leaves interest in property to sons for life, re- 
mainder to their children, and in settling a partnership the 
surviving partners make deed to executor upon trusts corre- 
sponding to terms of the will, no conveyance from trustee upon 
death of a son is necessary to vest title in his children. Dreier 
v. Holt, 179. 
5. The word “trustees” following names in a contract held to 
be descriptive and not to relieve parties of personal liability. 
Testa v. Kahahawai, 209. 
6. A direction to a trustee to convey the estate upon the hap- 
pening of a certain future event “to such of the children as 
shall then be living and to the heirs and legal representatives 
of any who shall have hereafter deceased” creates a contingent 
remainder, and the children of a deceased child take to the 
exclusion of the sole devisee under his will. Carter v. Davis, 439. 
VENUE. 
1 A circuit court has power with the consent of both parties 
to change the venue in an action to establish a fishing right 
under the Organic Act. Kapiolani Est. v. Territory, 460. 
WATERS AND WATERCOURSES. 
1. Decision of water commissioner reversed for want of suffi- 
cient petition. Palolo Land and Imp. Co. v. Territory, 30. 
2. A water commissioner has no jurisdiction over suits in 
rem. Tbid. 
‘3. The rule that accretion should be divided between adjoining 
proprietors so as to give them new shore lines proportionate 
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WATERS AND WATERCOURSES--Continued. oe ite 
with the old does not appiy when there is a sharp projection. 


Brown v. Spreckels, 91. 
4. A deed of land to a lessee with all privileges, easements, 
etc., “held or enjoyed therewith” grants an easement to take 
water across other lands in the same manner as given by the 
prior lease to the grantee, No substantial change in the water- 
course may be made without consent of the owner of the servient 
estate and a superintendent of a railroad having superintendence 
over the roadbed cannot consent for the R. R. Co. to such 
change. O. R. & L. Co. v. Armstrong, 258. 
5. A fishery claimed in the Hanapepe River, Kauai, held not 
to be included under §§ 95, 96, Organic Act. Kapiolani Est, v. 
Territory, 460. 

WHARVES. 
A suit for damages against a steamship company for breach ot 
‘a contract to furnish reasonable facilities to reach land at des- 
tination in safety, by failing to furnish sufficient wharf lights, 
is not demurrable for nonaverment of defendant’s ownership 
or control of wharf. Silva v. I. I. 8. N. Co., 328. 

WILLS. 
1. Will construed. Campbell. Est. v. Campbdell-Parker, 34; 
Campbell Est. v. Campbdell-Parker, 342. 
2. Will providing that remainder of estate be placed in trust 
for as long a period as is legally possible, that annuities be 
paid and the trust fund divided at final ending of the trust 
construed and held to create a trust to last for twenty-one years 
after death of last annuitant and that unused income should 
be added to the fund. Fitchie v. Brown, 52. 
3. Where will leaves interest in lands owned by plaintiff to 
sons for life, remainder to their children, and in settling part- 
nership the remaining partners make deed to the executor in 
trust according to the terms of the will, no deed from the trus- 
tee is necessary at death of a son to vest title in his children. 
Dreier v. Holt, 179. 
4. Ejusdem generis rule held not to apply to a will to defeat the 
expressed intention and cause partial intestacy. In re Estate of 
Noholoa, 265. 

WITNESSES. 
1. One with knowledge, though not a surveyor, is competent 
to testify whether certain lands are included within the descrip- 
tion of a deed. O. R. & L. Co. v. Armstrong, 258. 
2. Evidence as to former testimony of an absent witness is 
admissible if witness is unavailable, though he be not absent 
from the jurisdiction. Held sufficient showing not made of 
unavailability. Tsuruda v. Farm, 484. 
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